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ACE 


T HE Editor of this Report begs leave to offer a 
few words, first, a*s to the Contents of the 
Wo|fc ; and, secondly, of the Motive or Caufe of its 
Publication. 

First, The former of thefe may, in general, be leen 
in the title page, and in the table at the end. But 
as the title page imports "Cases arcueV>, debated, 
“ AN* adjudged in the Court of Ki/g’s Bench’* 
^nly, it may be neceffary here to inform the Reader, 
that fome few cafes will herein be alfo found which were 
argued and % adjudged in the Court of Common Pitas t of 
this kind are tliofe of 'Arthur v. Bokenham (a) and Abbot 
v. Burton (b). 

Secondly, The Motive or Caufe of its Publication was 
chiefly tofupply a lacuna or chafm, that atprefent appears 
in our printed Reports; for the Editor hereof obferving,* 
fhat Farejley x and die Sixth Modern , i3c. proceed no farther 

{}) Page i8i, &c. 

2 , 2 than 


Page 14* to 163. 
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than 1 the enci of the third year of Queen Anne ;'and 
that “. Cafes in Law and Equity" begin with' the 
ninth of die fame Queer., and . confequently that thefc 
was a vacuum of at leaft five years ; he could not but 
apprehehd it might be of fome ufe and benefit to his 
profefrto‘rt7%S publifh fuch Cafes as» had occurred in the 
Court of King’s Bench during tl\at interftitium , which 
ends with the death of Sir John Holt, Knt. late Lord 
Chief ^uftic^jf that Court. I * 

An^s in preparing of this Work, the Editor /bunt} 
certain Cafes of excellent learning argued and adjudged 
in tile Court of Common Picas, as is before obferved, 
be thought himfelf obliged to communicate thofe alfo to 

the ppblic. 

* * 

Nor are the other Cafes herein contained, which prime! 
facie may feem of fmall import, to be for that caufe 
totally rejected j for, as the Lord Chief Juftice ,Coki: 
long fmee obferved, “ there is no Cafe in the Law, how- 
“ ever immaterial or infignificant* it may at firft fight 
“ appear/ brt fome time or other will Hand a ftudious 
«« Reader ar/icl diligent Pradtifer in good ftead.’’ 

To fuch Readers, to fuch Praclifers, is this Report 
recommended. • * T 
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Stratford 
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EASTER 



EASTER TERM, 

The Firft of Queen Anne, 


I N 


The'Queen’s Bench, 


Sir John Holt, Knt. Chief fujlice. 

Sir John Powell, Knt. 1 

Sir Lyttleton Powys, Knt. > Jufices. 

Sir Henry Gould, Knt. J 

Edward Northey, Efq. Attorney General. 

Simon Harcourt, Efq. Solicitor General. 


Note, In this and (bine fucceeding Tdrms the fol* 
lowing Opinions were obiter delivered by the 
Court of King’s Bench. , 


*[«1 


H 


Anonymous. * C a f e I# 

OLT, Chief Juft ice. When a trial has been twice had Ko new trial af. 
on the fame iffue, and both verdicts agree, it Would be ter two concur* 
unreafonable \p grant a new trial. verdiOs. 

(, Mod. 22. 

*. Stra 692. 2 Salk. 649. a. BL Rep. 9^3. 1 'idd** PtuEt. 604. 


• Anonymous. Cafi» 2. 

|F a sheriff return a jury contrary to a ruleof court, or com- Mifcoodua or 
x mit any fuch irregularity, to the prejudice of either partv, it ! h L <h "‘f 
may be a good caufe to fet afide the verdid, &c. But when no J“ 
material caufe can be {hewn, this Court will always have to* new tru* 
great an efteem for a verditt, to grant a new trial. . TWd-i mb. 

Vol. XI. B Anonymous. 




Cafe 3. 


r Rafter Term, 1. Queeii Anne, In B. R. 

Anonymous. 


J The unavoid- TTTHEN any unforcfccn accident happens or fbme fudden inv' 
able aMlnce of a VV pediment, as fickneft, &c. to a witnefs, and a tri,il is had* 
ground fora new anc ^ a verdict given for the plaintiff, which might have been given 
trial. for the defendant, had that witnefs been produced; in fuch cafes 

• Sayer, 27. ^' s Court will grant a new trial, on paying the cofts of the former 

a. Salk. 645. trial. • 

f». Mod. 22. TideJ’s Pratt. 606. Scllon's Pratt. 512. 


Cafe 4.. Anonymous* 

'he Cmirt win TTrHERE a trial is had upon a viezv (a), this Court will , 
ot e.f»y pram VV not ea fi] v induced to giant a new one ; for the view is 


a vkw* na au * r fuppofed to govern the jury more than the evidence at the® trial; 

and therefore, in fudi cafes there ought to be fome great irregu- 
1. Burr. a 5$. Jarity in the jury, to obtain a new trial. 

(a) Sec the flatute 4. & 5. c. 16. f. 3. 3. Gto. 2. c. 23. f. 14. 

* 

Cafe 5. * * Anonymous. * 

A bond flia!i b? TXT HERE A romp for payment of money has Iain dormant 
jm fumed 1 VV twenty vears, if an action be brought thereon, and the dc- 

fenjunt plead / civ it ad men ; 

6. Mod. 2i. Holt, Chief Ji'ftice, faid, This will be a good plea, he. for it 
^S^dLE v !ftv^? V ‘ s a ftrong preemption that the bond e h°s been latisfied, where 
• Change.* ic2* there has been no demand made, nor action brought thereon in fo 
&c. long a time (a). • 


a view. 


(./) See Serle v. Barrington, S. Mod. 
279. S. C. 2. Stra. 826. S. C. 2. Ld. 
Jt3> Tyro. Anonymous, 6. Mud. ?.z. 
Humfrcys v. Humffcys, 3. Peer. Wms. 


397. Rex v. Stephens, r. Burr. 434. 
Wjndie’fca Cafe*, 4. Pmr. 1963. Of- 
wald and Other*, Executors of Ofwald, 
t'. JLcigl/, 1. Term Rep. 270. 


Caf^ 6* 


Anonymous. 


L :BaiT^p^e^r, T>y Till- 3. Jac. 1. c. 8. when a writ of error is 

\ bond ro ^ brought on a judgment had upon a bond to pay money, there* 

&c * fpcclal bail ought'to be given (a). 0 


(*) Set Lull V. Clifton, peft. 260. 
Garrett v. lj.—idy,/1. Ehov. 15. Pett 
«. # Coi»ey, 1. Stra. 476. Scott v. Brace, 


6. Mod. 38. Tlirale Vaughan, *. 
Stra. *190. Chauvet and Another or. 
Aft ay, 2. Burr. 740. 


* * 


Anonymous. 



B£fter Term, t. Queen Anne, In B. R,^ 1 

• Anonymous. Cafe/.- • 

• A FTER a year a feire facias ought to precede the levari. mart 

or fieri facial (a). m J?? revived ky 

J J ' Jctre facia*. 

(a) See i. Stra. 100. 301. Barnes, 2. Inft. 471. 2. Leon. 77. 1. Sid. 59. 

I97. 6 . Mod. 14. Co. Lit. *90. 1. Kcb. 159. Tidd's Prance, 7*0. 


Anonymous. 

TF one who has become bail, has a warrant of attorney to in- 
* demnify him, yet he cannot enter it up, and take out execution 
upon it, until fome procefs is gone out upon the bail-bond where-, 
by he has an injury done him ( a ). 

(a) See Touflaint v. Martinant, 2. Term Rep. 100. Martin v. Court, 2. Term 
Rep. 640. 


Cafe 8. 

Bail cannot cn- 
ter judgment o it 
a warrant of at- 
tdmey, until 
damnified on the 
bail-bond. 


Anonymous. 


Cafe 9. 


■^jOTICE OF bail (on an arreft, &c.) ought to be not only Form of notice 
by a ijote given of the parties names who are to be bail, but of baa * 
alfo of their addition , trade , fubjlance , and place of abode (a) ; that Impey, 124. 
fo they may be more eafily inquired after by the plaintiff or his 

Tidd’s Pra£L 

134. Sellon’s PrafL *5*. • 


attorney. 


(«a) The notice of ball muft he alfo 
properly iutulci, Loft, 237 and in de¬ 
scribing their place of abode, it is not 
fufficient to ftate the panjh or town, but 


the Very Jlreet or Other place in which 
they refide muft *be prccifely ftated. 
Anonymous, Michaelmas Term, B. R. 
25. Cue. 3, 


Anonymous. 


Cafe 10. 



latitat , Uc. (b). For the difference herein between trefpafs, and 5 - Co. 37. 
trefpafs on the cafe, fee Hob. j8o. 2 . G,o. 542. 

2. Ld. Ray. 1209. Tidd’s Pra&, 621, 


(d) But the want of an original Is aided from the mifprifion of the clerk, 8. Co. 
.by verdict, 5. Co. 37. Cro. Eiiz. 722. 159. Gilb.C. P. 117. Barnes, 10.16. 22. 
ant^by S. Hi n. 6. c. 12. the Court will _ (b) The want of a bill on the file ia 
amend any defeat in the original, ariiing . aided by the llatute. Hob. 130. 


Anonymous. 


Cafe tt 0 


A N imparlance ought not to be granted, unlefs it be prayed imp***** 
or alked by the party (a). » NiUiat< 


[a) Com. Dig. «« Pleader” (D- i.)* *• *• Show. 3x0. 5 abd Rule 

of Eaiter Term, 5. ailr.n. 

B st Anonymous. 



f ‘-Rafter Term, Queen Anne, In B, R 


'Cafe it. 


Anonymous. 


o N a nil dicit judgment to be given injlanter . 


Oifc 13. Anonymous. 

net in abate- pLEAS in abatement mud be withinfour full diysin Term ; 
wo* rouft be * for if a declaration be given four days before the end of a 
wtthmiourdajs. Term, the defendant cannot plead in abatement the next Term ( a) • 
nor will a plea in abatement be allowed ordinarily after a general 
imparlance (£). 


(a) See the Rule made in Trinity 
Term 5. & 6. Ga 2. and Tidd’s Pratt. 
24.3 to245. Long */. Miller, f. WiJf 23. 
Jennings v. Webb, 1. Term Rep. 278. 
Smith a/. Miller, 3 Teim Rep. 627. 
Doughty v. Lafcclles, 4 Term Rep 520. 
H-rbord v. Pcrigal, 5. Tcim Rep. 210. 


(A) 4. Bac. Abr. 29. Cilb. C. P* 
184 1 Bl Rep. . v. Witf. 261. 

But after a fpecial imparlance, the de¬ 
fendant may plead 0 abatement, s Utw. 
6. 1. Bl Rep. 51. v. Wilf. z 6 i. 

xx. Mod. 529. 5. Mod. 3S 3 - 1 - Burr. 

55 - 


Cafe 14. 


Anonymous. 


A bad plea can¬ 
not be taken ad - 
vantage qfaftrr 
iflbetherton and 
venttt. 

* C 3 ] 

Cafe 15. 

Arreft of judg¬ 
ment. 

SeDon's Pratt. 
5 «. 


TF A. put in an ill pica, and B. join iflue upon it, and a verdift 
**■ is given againft B. now fhall B . never take advantage of 
AJ s bad pie?, having dipt his opportunity of demurring to it: but 
it ipay be aided by the flatutc of Jeofails* 

< " 

* Anonymous* 

B EFORE one motes in arreft of judgment, the posVea 
ought to be in court, and delivered to the clerk in court (a) ; 
and after it is fo brought in, the Counfel have four days to move 
in at reft of judgment ^b)* 


(m) See Wood *t/ Shepheid, 6 Mod. 
24 SC 1. Salk 78. S C. Holt, 71. 
5 Com Dig. “ Pleadei ’ (S 47 ). 
Rex Frankim, cited by Mr. J. Bul¬ 
ls* in Rex v. Perry, 5. I erm Rep. 

454 - 


(J) The motion in aircrt of judgment 
may be made at any time before judg¬ 
ment is pronounced, Rex «. Hayes, 
2 Stra. 845. Taylor v. Whitbread, 
Dougl. 746. Rex v . Holt, 5. Teas 
Rep 436. 


Cafe 16. 


Anonvmous. 

* 


not tobc *T*HE COURT will not grant a rule to alter or amend a 
altered afte&jgfc *** POSTEA (a) after it is returned and filed.— •Querr* t If not 
dBed. frequently done, if in the dune Term it is filed. 




(c) In what cafe 1 the ptfira may or 
• may not be amended, fee 1 idd'a Prac- 


45 S- J 9 °* Doatf. \f 4 . ft*. 
x. r*rm Rep. 542. 

Anonymous. 



Eafter Term, i. Queen Anne, In B. R. • * 


• Anonymous. Cafe 17. m 

^pHE COURT will not incline to grant a certiorari to the juf- Certiorari does 
A rices of peace when a perfon is convi&ed; but the juftices not °?^ e 
ought to give judgment; for a certioimri to juftices is rather to aid 5^°witfcout * 
them when a man would creep out of their jurifdi&ion, and fo to fpecial caufc. 
bring him into this court, which has a more extenfive power to 
punifti him (*). 4>. 


(a) Rex v. Fawle, Ld. Ray. 1452. 
• R«X v. Warminfter, Stra. 470.. Rex v. 
Harman, Aad. 343. Rex v. Holboum, 

3. Burr. 1458. Rex v. Mayor of Ijvcr- 
pooJ, 4. Burr. 2244. Rex v. Lewis, 

4. Burr. 2456. Rex *>. Bodenham, 
• Cowp. 78. Rex v. Du chef, of King it on, 

Cowp. 283. Rex v. Abbott, Doug]. 
5^3. ***** Zinck «. Langton, Dougl. 


749. 752. Rex v Eaton, Dougl. 751, 
nttis. *. Term Rep. 89. Rex v. Jen- 
kinfon, x. Term Rep. 8x. Rex v. 
Sparrow, 2. Term Rep. X96. notis. 
Rex v. Griffith, 3. Itrm Rep. 658. 
Rex v. Stannarrf, 4. Term Rep. 161. 
Rex v. Brown, 5. Term Rep. 156. 
Rex v. Baf», 5, Term Rep. 251. Rex 
v. Hube, 5. 'lcrm Rep. 542. 


Anonymous. Cafe i8. 

A MOTION to quafh a writ taken out by the party himfelf, is a party cannot 
not grantable of courfe, baufome fufficient caufe ought to be qu^dh hit own 
(hewn to the Court. wri ! WiUjottt 

caufe. 


Anonymous. Cafe 19* 

tT is not ncceflary againft a iurorjg-doer to fet forth any title \ Title need not 
A i, e. whether by prelcription or otherwife; especially where the beltatcd againft 
a£iion is grounded on the poilcfEon (a). . mawronf-doer. 


(a) Dent v. Oliver, Cro. Jac.^3.123. 
Stroud v. Birt, 4 Mod 423. Corny. 7. 
St. John v. Moody, 1. Vent 275. 
BiocWby v. Slater, 3. Lev. 266. Afhley 
v. Fncklecon, 3. Lev. 73. Waging v. 
Griffith, x. Burr. 440. Cary v. Bacchus, 
I. Show. 2 y. Palmer v. Kebbkthwaitc, 


z. Show. 64, Stocks v. Bocth, t. Term 
Rep. 428. Rogers *u. Brooks, x. Tfjrm 
Rep. 431. rptis. Clarke v. King, 3. Term 
Rep. 147. Rider v. Smith, 3. Term 
Rep. 766. Grimltead v. Marlow, 4 Term 
Rep 7x8. Griffith v. Mathews, 

5. Term Rep. 297. 


Anonymous. Uafe 20. 

*“pHE word il fiientcr*' was held neccflitry to be inferted in an* 4 Stieanr" 1 m* 
A indictment of forgery (a ). ctflWy la fer* 




( a ) Rex w. Loggan^ Stra. 7$. Rex «. Lawley, Stra. 904. Rex v, Brace, 
. Andr. 162. 


Anonymous. 


Cafe 21« 


B EFORE a hawker, pedlar, or the like, can be deemed a va- Vagrant. 

grant , he mud be wandering abroad and out of his own 
parirn (*). 




(a) See 29. Geo, 3. c, 2# Rex v. Little, 2, Burr* «•* 
4. Term Rep. 273, ^ 

B 3 


Rex v, Redfeame, 

Anonymous. 





6 « Eafter Term, i. Queen Anne, In B.R. 


Cafe il . 

* 

A pflfoner can- 
pot be retaken 
on.tn efcape, if 
the plaintiff has 
difeharged him, 

2. Infl. 382. 
Pyer, 275. in 
marg. 

Stiles, 117. 
a. Term Rep 

J*6. 


Anonymous. 

TF A prisoner make a negligent efcape, and afterwards, upon 
an agreement between him and the plaintiff at whofe fuit he is 
in execution, the plaintiff ^ifeharges him, the marfhal or gaoler 
cannot take him ( a); for the retaking him, and rendering him to 
the county-gaol upon the ftatute 1. Ann. flat. 2, c. 6. (b) is only 
a fluffing of the gaol, a>'.d is wholly founded upon the original prQ- 
cefs, and only a continuation thereof. 

Powell, JuJlice y put this cafe: Suppofe the marfhal fuffers an 
efcape, and then by virtue of the ftatute r. Anne, c. 6. the plaintiff, 
by a Judge’s warrant, retakes him, whether an action for the efcape 
lies againft the marfhal ? 

To which the Court gave no anfwer. 


*[4] 

1 

Gafe 23. 


(«») See Buxton v. Home, 1. Show. 
174. Ph»lLps •v. Stone, 2. Leon. 118, 
119. Scott t/. Peacock, x. Salk. 271. 
Anonymous, Stta. 423- and the cafe 
of Willing v. Goad, that if a prifoncr 
make a negligent efcape, and during his 
abfince the plamt.ff fends a difeharge of 
his debtor to the mar/hal, the mai/hul 
Qannot either retake him for liis fees, or 


detain him on a declaration delivered for 
having contrived the efcape of another 
pnfoner j for the p’aintitF being-fatisfied, 
the retaking is illegal, 2. Sira. 909. 
Nor can the Sheriff retake a prifoncr alter 
a voluntary efcape, Atkir.fon v. JamcLn, 
5. Term Rep. 25. 

(t) See 5. jinn- c. 9. 


Anonymous. 


In what manner tF A person is in the cuftody of the marfhal at the fuit of Al j 
aprifonerin the 1 and ] n the Vacation-time, would charge * him there ; quesre^ 
actual how mult b e done j f or arreff him he cannot, becaufe he is al- 

may be cliarged reac ty * n cuftody; and file a bill, thAlerk faid, he could not do 
with a new fu.t in the Vacation, nor deliver a declaration but in Term-time ; fa 
in Vacation that unlefs a remarict in cuftodia. , entered in the fnarfhal’s book, 
fhould be p charge fufficient to ground an efcape upon, the party 
would be without remedy : 


And fo for the neccfluy, the better opinion of thr Court 
feemed to be, that it was a good charge {a). 


[a) SecTJfdcr. v. Paifiiman, 6. Mod. 
254. x. Salk. 213. 345* 3- Salk. 150. 

But in the cAc ot Hutchins v. Kinruk, 
2. Burr. 1048. the court of k.ng'& hcr.tli 
were of opinion, tlut the right method 
t,o ch irgc a prisoner w;*h a .7 no fuit, in 
Vacation-tbr.c, is to file a bill as cf the 
preceding Term, and tlun to deliver to, 
Cr leave for the defendant, being in cuf-. 
tody, a copy 01 tiie declaration as of the 
precccAng Turn ; ?nd then 10 make an 
affidavit thereof. But by a rule made^n 
i-after Term, 5. IVdl. & Maty, an af- 
j davit of the? delivering of the declaration 
frems, in tlus c-fc, unneccflliry. Tor 
presenting, fcov ever, the detainer cf pri¬ 
soners, charged by declaration, in the cuf- 
jr,dy ot the n.atfhai, when the caufe of 
fcetion dots riot amount to ten pounds, 


a rule was made in £afier*»Tcrm, 15, 
Geo 2. “ that nodccl.iut.cn lhall he fufj 
fic|< nt caiif® tf detaining fuch pnfoner 
m culled), unltfa an rJicLvit that tfoe 
plamtifi's cauk oi a&k.n again 11 him 
dcc^ amount to ten pound: or up¬ 
ward*,, (hall be fuit made and filed 
w.tli the clerk cf tftc rule?, and the 
film fptcifud in fuc h affidavit indoi&d 
by him on fuch dcdaianon, before tbe 
f.»mc is left with the turnkey.”— 
Tidd*» Prudicc, 197. But this rule Is 
Confined to cafua whc;« the prifoncr is» 
chaiged with a ruw ,.ttnn, and docs no; 
apply where he proceeded againft by 
the fame plaintiff, for the caufe of aftion 
expicflcd in the pioctfs. Barnes. 75, 
Pradt Reg. 330. 



Eaftfr Term, i. Queen Anne, In B. R. • » 


i 


Then a queftion arofe, What time the plaintiff had to declare? 
in vifhich the clerks of the court differed j for fome held, it 
ought to be the Term following; others faid, he had two 7 'erms 
. to declare in ; 

But Holt, Chief f’ flic e, faid, that was too long to keep a 
man in cuftody upon a remanet , and ordered a reference to Mr. 
Clerk $ who faid, the plaintiff ought to deliver a copy of the de¬ 
claration to the turnkey, or marfhal, fome time the next Term: 


Time to declare 

on . si rni&rllti 'itL 

cuf.cdia. 

Tidd’s Pra&, 

197* 


. .But Powell, Jtfllce, thought the plaintiff had two Terms. 

By Holt, Chief fujlice, A remanet in cujiodia will not charge A remanet in 
a prifoner that has efcapcd, though the marshal fhould own him charges 

. be * prifoiier in cBod,. 

And he alfo faid, It wasagainft law to charge a man in cuftcdy ^ nc pC J^tjJ; n r jf |C 
that is not in cuftody ; for if he has efcapcd, he cannot take notice y^ils™a pnfoa 
of any proceedings againft him in a place where he is not. But may be detam- 
the marfhal’s owning a perfon to be in his cuftody, will make the ed. 

• marfhal liable to an efcape, and charge himfelf. 


If a perfon in cuftody go out of prifon, and return again at 
night, and do fo frequently; this Holt, Chief JuJiicc , faid, was 
a continuance of the cuftody ab initio , and he might be charged 
with a remanet in cujiodia , or a declaration \ for by his returning 
into the prifon, he n;ay have notice of the proceedings againft 
him (a). 


(a) A creditor may lawfully enter a though he be not there by compulsion, ^ 

detainer agiinft his debtor, who is iafoH Wilkinkn v. Jatjucs, 3. Term Rtp.^st. 

fefidvnt with.n the walls of the prifon, 


• Anonymous. • 

I F A person enter into a recognizance to gc^to trial of an in¬ 
dictment, and by his own aCt procures a wrong venire facia:, 
fo as the indiCtmcnt is quaihed; m 

Holt, Chief Juft ice, faid, this was a forfeiture of his recogni¬ 
zance ; it being a trifling with the Court, and an ill practice, in 
putting the proi’ccutor to a great charge. 

* Anonymous. 


Cafe 24. 

Procuring a 
wiong •ver.ue foe , 
the trial ot an 
indiftment, is a 
forfeiture of to#'.'' 
recognizance. 


[53 




Cafe 25. njj 

T HE printer of a pamphlet called “ Legion's Addrefsf was The defendant*' 
bound to appear in the queen’s bench the firft day of the Term. 


The Attorney General then exhibited an information 
againfl him j the defendant’s attorney prayed an imparlance. * 

The queftion was, How long time he fhould have to impart ? 

B4 ’ Mr. 


on an informal 
tion for a 

mcanor, m JfeitJ 

titled, on 
ing, to a* 
parlance .waifes? 


toe next Tcri*;S 
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Mr. Attorney prayed it might be ruled according to the civil 
fide, viz. to plead fome day within the Term ; but the Cl8X|CS d 
faid, the cuftom on the crown side is to give a Term. 

Hojlt, Chief JuJiice^ fai« 4 , Formerly they went upon this reafon, 
that the Term, in the eye of the law, is but one day; but he faid, 
there being an imparlance due by law, he thought it would be hard 
to make a rule to govern this cafe* and ordered THE Clerk to 
fearch precedents (*). 

(a} Formally, if a perfon indi&cd clid he had ah imparlance of courfe j and per 
rot come in voLnt.ntiy, hut was brought Hoi.t, Chief JuJl\ct t on the crown fide, 
in by reiegrbcatiee or heibeas coipns t he was the courfe is, whenever an imparlance is 
obliged to plt.*d and try injlantrr. Cafe allowable, to grant it to another Term, 
of the Seven B.fhops, 3. Alod. 7.12. Rer. v. Rawlins, 6 . Mod. 143. and this 
4. St. Trials, 300. But th.s was thought now feems the fettled pra&ice,Rcx t-.Cox, 
hard, 6. Mod. *43. iz. Mod. 37a. 1 Show. 56. 4. Com. Dig. ««Informa- 

and if he came in upon the firft proccfs tion'’ (D. 5.). Anonymous, x. SSlk. 514. 


Cafe 26. Anonymous. 

An old mort- Whether if tenant in tail contraft debts by bond, 

gage, aflets. die, and it can be made to appear, that fome of his an- 

Co. Lt. 374. ceftors, who bought the eftate, found an old mortgage upon it for 
Vy*r. 144. ^ long t( . rm 0 f y ears> which was kept on foot to wait upon thefrec- 

Caal 0 72!) bc ld a. d inheritance, fuch leafe in equity would not be ajfcti In 

s W.lf 49. the hands of the heir in tail (a ); for it is equity only makes fuch 
4.I}’ru>vnX.c.2. leaks defeend (£), and it is the higheft equity that a man’s debts 
*' jfapuld be paid. 


An old mort¬ 
gage, aflets. 

Co. L t. 374. 
Vy'r. 1 ^ 4 . 
a. x.to x 1. 

Ca ta. 121 ). 

Z W.ll 40 . 


(a) See the cafe of the Attorney Ce- (£) fcooke v. Cooke, 2. Atk. fly. 
ncral v SirGeoige Sands, Hardies, 489. Charlcton v. Low, 3. Peer. Wins. 530. 
S c. 3. Chan. Ac p. SC Nel. C. R. Vilkrs v. Villcrs, x. Atk. 72. % 

130 S C.*i. Ej Air 465. S. C. 
s. Fiecin. J23. Fcgct v» Aullm, Free. 

Chan. 39. " • 


v £afe 27. Anonymous. 

Prohibitions A LL prohibitions arc ;o be gra *cd upon fome fuggeftfon, 
mufl be on i'-g- ^ and not other wife, which fuggeflions are to be broughtint© 
. the office. 

; A pro.'iibitjpn But quart of prohibitions to the admiralty ; for the court 

pnay be printed of admiralty does not ufe t< f t* forth the fpecial matter wherefcn 

i^Uaf^Twhereh ^ey give f entcnce t but only reciting that they have heard both 
jtapran'nn The jl ^ s ) anc * p^'teed to give judgment j and then, they pretend, it 
'dice# the pro- is too late to me vc for a prohibition : 

But hy Hoi t. Chief ft. ft ice. It is never too late to move for a 
nfrjur.fdi^tion. pr#h ..ftei f.iitciice, .n any cafe but one. and that is to the 

rt#cccLiuuical court, cn the ftatute 23. Men. 8. c. 9. where the 
44*. flf> 4 t'/ fuit is out of the diocefe: and the reason why a prohibition is de- 
bhow. 396.179- Jiicd 

"c 
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nied in that cafe is, becaufe you have by pleading owned their ju- Akouvm**^ ( 
i rifdi&ion (a). 

And note, Although in the cafe of Acuna v. Joliffe fb), a rule A prohibition 
is laid down, that for anything not appearing in the libel, but only 
* fuggefted as matter collateral to it, no prohibition {hall go after ^ of, „£££ 
fentence (r) ; yet in the cafe of Shatter v. Friend (d), a prphi- which doc* not 
bition went to the fpiritual court after fentence, where they had »pp«r on d» 
difallowed proof by one witnefs, though that matter did not ap- ofthelibA. 
pear in the libel (or fentence): and Dolden, JuJiice, in that cafe * f 6 1 

jhi 3 , that a prohibition ought to go rather after fentence than be- L 

fore (r) ■, for then it will belt appear that they have difallowed fuch 
proof (f). 

• (a) 2. Roll Abr. 318. Tiler v. Man- 552. Bi/hop of Chicheftcr v. Harwood, 

tie, 1. Salk. 548. So in the adm.ralty 1. Term Rep. 650. Leman v. Goulty, 
court, it Jhall be intended, after fentence, 2. Term Rep. 3. Vekhaien v. Ormlley, 
that they had junfdt&ion, Ladbrokc r. 2. Term Rep. 3J5. 

Cricket, 2. Term Rep. 649. But (£) Hob. 79. 

wherever, in any cafe, it appears on the (r) 2. Roll. Abr. 31S. Godb. 164. 

/ace of the proceed.ngs, that the fuljedt Lut 1022. Heddv. Winter, Bunb. 3x2. 

matter was not within the junfd.dlion of (^) 1. Show. 172. 6te Smith v. 

the inferior court, a prohibition lha!l go, J^inglcy, B. R. H 317. 

although fentence below has be.n pro- (O Cowp. 424. 

ncunced. See (Jaidncr v. Booth, x. Salk. (J) For prohibitions after fentence, fee 

54S. Rebow 1. v. Bickerton, Bunb. Si. x. Sid. 65. 332. 1. Show. 158. 17*. 

Symes v. Symes, 2 Burr. 813. Smith 6 . Mod. 252. Fared. 148. 337. the cafe 
v. Langley, B. R. H. 3x7. Dawfon v. of Edmonfcn v. Walker, 1. Show. 179. 

Wilkinfon, B. R. H. 381. Shatter v. a prohibition to tie admiralty ftr refilling 
Friend, x. Show. 161. Full v. Hutshins, a plea of claim of property 5 and 6 . Mod, 

Cowp. 424. C U of the Rcftor cf Eof- 26. where a prohibition lhall go if they 
worth, 1 Ld. Ray. 435. Blaquierc v. refute a p'.eaofthe ft^tute of Limitations. 

Hawkins, Dougl. 378 Daily v. £o7.rns, But note,— Not* fj'ermr tdition, 

Pougl 378* *«.!• S. C. 1. Term Rep. 


Anonymous. 


Cafe 28. 


qr HE opinion of this Court 
Limitations, 21. Jac. i. c. 
ralty nor ffiritual courts; tor 


feerped to be, that the fiatute of The lUtute 22. 

x 6 . did not extend to the admi- J ac ' lm * 

• does not extend 

to fuits in the 


Holt, Chief Jufticty faid, If a battery was committed fuper al- admiralty for 
tum mure above four years fiqce, if the plaintiff fue for this in fcamen* wages. 
TlfE admiralty, he may well recover damages there [a ). See S. C. poO. 43. 
3. I,evin% , 23 and 234. And a fuit in the fpiritual court is only 3 - *-**• a 3 - * 34 * 
fro reformation* mommy &c. 


(fl) But tee 4. jinn. c. jfi. f. 27. aad » 3 . poft, ^3. netis. 


Anonymoij*. Cafe 

R EDEMPTION of ships, &c. is a fpecies of felvage; for if fianfm of fhipt 
a pirate take a fliip, and the mailer redeem the goods, tlae »^fp©ck»^- 

owners are bound by the coptr^Q of $hf Salk. 3. 34. »• ***• 3 **, 

Lev. 267. fi^b. ?a. 


owner 
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4jMi»yMous. owner fhall make him fatisfa&ion 5 for a matter of a (hip repre- 
fcnrs the owners, and may detain goods for falvage. But*if he^ 
once part with them out of his poflcflion, he cannot afterwards 
take them by an admiralty jurifdi&icn or proccfs. For if the 
r goods are on land, and tffe admiralty arreft the goods, a prohibit 

tion will go, if there is a libel j but if there be no libel, replevin or 
trdpafs is more proper (rf). 


(<») The cipta'n of a captured veflol 
who r..ntc>:r:s lur at fia, and becomes a 
Upogf, nuy hbtl in the admiralty court 
aga.nft the ihip and cargo for payment 
of the rur.fom, 1 ranter -r. Watfon, 
6 Mod. 12. S. C. i. Sal 1 '. 35. S. C.* 
a. Ld. Ray. 031. Molloy dc Jure, 
Mar. So. So alfo a prorr ife made by a 
captain of a fliip on lx It ilf of his ownei •, 
when the (hip w as taken, to pay monthly 
vv.ijj.es to one of the f.u'.ois jn order io»n- 
duce him to become a hoftage, is binding 
©a the owners although they abandoned 


the rtilp and cargo, Yates v. HaH, 
1. Term Rep. 73. But now by 22. 
Geo. 3.»c. 25. no perfon (hall ranfotn, of 
enter into any cuntraft or agreement for 
ranfoming, any (hip or vtflcl, or any nier- 
chandi 7 e or goods on board the fame, 
which Ihall be captured by the enemy 1 
and all contrails and agreement* entered 
into, and all bills, notes, and other 
fecurities given for fuch purpofej are void, 
and the offender liable to a penalty of five 
hundred pounds. 


Cafe 30. 


Anonymous 




The appeal from 
* pcculiir is to 
the archbiftiop, 
and not to the 


IF a sentence is given in a peculiar, the appeal is to the 
A archbiihop, and not to the bifhop of the dioccfej which proves 
it to be of exempt jurifdiclion ( a ). 


Whop. T -Skm. 290. 


(j) See the cafe of Jones v. Jones, Hob. 1^5. 


* * * * % * * * * * * 


* 



NoTE,«Thc following Cases were heard and adjudged 
in the Court of King’s Bench, in Eajler Term, in 
the Firft Year of the Reign of Q^efn Anne, 



Cafe 31. * Stan ni an againjl Davies. 

An aft ion in an XJ OLT, Chief Jujlicc, and the rett of the Court held in this 
Inferior court ** cafe, that whenever an action is brought in an inferior court 
mnft lay the or jurifdi&ion, the complete caufc of action mutt be laid to arife 
*?..*“** within the jurifdi&ion (/i) ; but that matter which lies in aggra-f 
jurifdifticn $ but vallon need not be laid witmntne junidictinn; as if an inn-kefeper 
matter of aggra- fuffer my horfc to be takch out’of the liable without my confcnt, 

; vation need not it is a complete caufe of a&ion; for thereby he is a wrong-doer $ 
f>e(blaid. . and though the riding and beating be done out of the jurilili£tion,* 

V S. C. 2. Ld. Ray. 795. S. C. j. Salt. ^04. S. C. 6. Mud. 223. S. C. Holt, 13. j. Saund. 73* 
h;f. Sift 95 - Ra y* 75. 1. Lev. 50. 69. 

* V • * 

.V (a) Stra. 827. Ld. Ray. 1555. Wal- Woodward, 6. Term Rep 175, WeUh 

* dock -v. Cooper, z. Wdf. *6. Trevor v. Troyc, 2, H. IU. Rep. 29. 
v. Wall, 1. Term Rep. ijji. Tubb v, 

yot 



«N ‘ 
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wet the inferior jurifdiftion may hold plea of it; the complete caufe 
\of adtfon arifing from the firft taking, and the fubfequent matter 
only being an aggravation. 


And note, This was on a writ of qrror of a judgment in the 
Marfhalfca court. 

And, BY THE WHOLE Court, The judgment was afterwards 
affirmed in the queen's bench, in Michaelmas Term, in the third 
year of §ueen Anne • 


Sr*w***at>' 

& 

Davue*. 




A nonymou$. Cafe 3*, 

F IRST, If a lcflee for years build a houfe on the premifes leafed, Wa(Uby*icff» 

• it is wafte (a ); and if he let it fall, it is a new wafte (i). {or >’ ears - 

Co. Lit. 53. 

Secondly, If a man has an upper-room, an aftion liesagainft * RoUAbr - 8 *** 
him by one who has an under-room, to compel him to repair his AnaSionUeily 
roof. And fo where a man has a ground-room, they over him P^* 0115 “W*- 
may have an aftion to compel him to keep up and maintain his fooAgSft^ 
foundation (c). tenant of thq 

Seel quaere : For if a man build a new houfe under the roof of an the roof in rc* 
old houfe which is ready to tumble, Whether he fhall have>a writ pair. 
de reparation faeiendd ? becaufe debet et folet or confuevit are ne- 
ceflary words in the declaration, i, Vent. 274. And * Dent £8 J 

y. Oliver (dj> where a man may have an aftion to charge a tern * 
tenant , he muft lay a debet et folet , and fliew a title. 

Holt, Chief JuJiice , faid, that every man of common right 
ought fo to fupport his oWn houfe, as that it may qot be aq 
annoyance to another man’s. 

Buf Powell, Jufiice , put this cafe: Suppofe a man*tnake a 
vault, and build a wall thereto, and then his neighbour makes a 
pellar adjoining to the vault, which is damaged by a default in the 
wall of the vault, he thought that the owner of the cellar might 
well have an action; 

Which Holt, Chjef Jaftice , denied; for by him, before the 
party could entitle himleif to an action in that cafe, he ought firft 
to build a wall to his cellar, as well as the other to his vault; 

©therwife he ought not to have any benefit from the firft wall ( e ); 
ijnlefs it be indeed agreed, that he (hall contribute to the repair of 
it, ^c. (f). Suppofc a man has a. vacant piece of grpund, and 

(a) But fee Kcl. 38. and the cafe of (r) Seethe ftatute Wcftminfter the 
Lord Darcy v. Alkwith, Hob. 234. Second, c. 23. 2. In ft. 403. Moor, 

City of London v. Gicyitu*, Cro. Jac. 374. Year Book 6. Edto. 4. pi. 7. 

181. C9IC v. Fcith, 1. Mod. 94. S. C. 1 ennant v. Golding, 6. Mod. 330. 

Lev. 309. Pool’s Calc, 1. Salft. 36S. ( d) Cro. Jac. 43. 1*2. 

(/O4.C0.64. Moor, 177. 1. Roll. (rj See Barlow v. Norman, 2. Black? 

Rep. s. Roll. Abr. SiG. Gwen, Rep. 959. 

43, {/) Tennant v. Golding, 6. Mod. 3 30. 

f ‘ ... buUJs 
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Ak«ktmoui. builds a houfe upon part of it, and then fells the reft, the vendee 
cannot build fo as to flop up any lights in the firft houfe, but 
muft take the ground fubjeft to toe incumbrance of the former 
lights. . 


Cafe 33. Cooper againft The Hundred of Bafingdokc. 

V4» be aflaulted ^npHIS was an action on the Jiatute oflVtnton \ and upon a fpefc 
aodfazcciinthc 1 c jgi verdict the cafe appeared to be this : 

bat led thence Highwaymen aflaulted tne plaintiff in the highway, 1 1 the hun- 

aad robbed in <) re< j o f Micheldever^ and led him out of the higaw*y into a copfe 

°I ncar adjoining, which copfe was in the hundred of Bafngflokt \ 

S C. It there the> bound and robbed him. 

• ■ ^ - 

’ The qucftion was, Whether the adlion was well brought,, againft 

S. C. 7- Med. the hundred of Bafmgjloke ? 

AC. Salk. 614 T he Cou N c el for the plaintiff infifted, that the a£hon was well 
S C a.LdRay. brought againft the hundred of Jjafingftoke ; that tne robbery in 
ATI Holt the hundred o f Bajingjloke could not fo relate to the firft aflault in 

*■ the hundred o f MicheiUtver as to make it a robbery in the hundred 

of Michel(lever , and infifted on two rules : First, That thelavr 
• [ 5 ] never Operates by way of * relation but in cafe of'neceffity, to 
prevent a wrong, or to do juftice. Secondly, That a relation 
of law (lull not operate to the injury of a third perfon. However 
r an a& may relate, by fidtion of law, betw t n the robbers and the 

% party robbed; yet it {ball not relate .to the prejudice of the 

Attired (a). t 

The Counsel for the defendant irififted, that the adion ought 
to be againft the hundred of Alnheldever % where the firft aflault 
Was, and that the reft is but one continued aft , that the fault was 
in the hundred of Michelde-ver y where the aflault was in the high¬ 
way ; but the robbery was not in the highway in the hundred of 
Bafmgjloke ; and the hundred is not obliged to guard other 
places. A traveller going through a new way laid out lhall not 
have an adlion againft the hundred (h). 'I he adti« n ought to be 
againft both hundreds: and one realon wljy, if a robbery be in 
dvvifis hundred . both fbaH be liabiw, is, bccaufe both are in fault it! 
not keeping watch- 

In the Michaelmas Term following this cafe was fpoke to again* 

Mr- King, for the plaintiffs faid, that the a&ion was well 
brought againft Btifingjioke, for that the hundred in which the 
taking the goods was js only chargeable; and infifted on the words 
of the ftatutes 13. Edw . 1. c. 4. 28 Ed\u 3. c. ji. 27. Eli*,. 

c. 18. all which mention the hundred where the robbery is done, 
jobbery is a fpecies of theft, and differs from common larceny 

• {s) Holton, 115. Gold/b. 86. pj J1. 

(b) 6. Co. 6 j. Rex v. Ward and Lyme, Cro. Car. 267. 



• • 
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*nly in the manner of taking (a). And to make a robbery, there 
^nuft be a taking the goods from the perfon of the honeft man 
into the poflefTion of the thief (b). An aflault to rob a than is no 
robbery (cj. Then the hundred of Baftngjloke is the hundred 
where the robbery was committed; for the goods were there taken 
from the honed man (//)• Ail crimes are local, and mud be tried 
where committed (*) ; and therefore if the two hundreds were in 
two counties, it mud be tried in the county where the taking 
from the perfon of the man was. It is objected, that a man may 
b^ fsyd to be robbed where fird afoul ted, for he and all about him 
is in the pofleffion of the * thief, and the fubfequent a& (hall relate to 
the fird adfc \ but the anfwer is, that the aflault is no robbery (f). 
Relations arc but fiftions in law, and never ufed but in cafes of 
qeceflity (g) ; but here is no need of fuch relation. It is alfo 
objected, that the fird default is in the hundred of Micheldever , in 
not keeping due watch ; but that objection is grounded on a 
wrong conftru&ion of the intent of the datute; for the deiign of 
the datute is not only to pumlh the hundred for not keeping watch, 
but to punHh them if they do not take the offender after the rob¬ 
ber y done, and to fortify the common law, by which the hundred 
was to be amerced, if they did not t|ike the robbers, as appears in 
Bratton (h) y Fitxherberb (i), and Staundford (hj, And the Jiatute 
of IF inton was made in affirmance of the common law (/), A 
cafe has been cited on the other fide (m), where robbers drive the 
waggon out of the way in the day-time, and rifle it in the night, it 
(hail be faid a robbery in the day and another in the night; but 
both thefe are extrajudicial, and not the point in queftion (n). 
To the objection, that the a&ion ought to be againft both hundreds,* 
it was anfwered, that the ftatute gives it only whefe the robbery 
is in divjjis hundred . and bot elfewhere. 'I he authority of the 
cafe of Rex v. JVard and Lyme (0), where a traveller going 
through a new way cannot bring an a^ion, may be questioned, 
becaufe it goes on that foundation, that the defign of the ftatute is 
only to guard the highway, and not to take the robbers. And 
Savits Cafe (p) is exprefs in point. 


Coo*** 
Tns 

Hukduo or 
JUtmofroft*. 


* [ 10] 


Broderick for the defendant argued, that the ftatute has always 
been conftrued equitably ; and that the defign of the a£t is to give 
an action againft that Hundred which by the common law fhould 
have been amerced ; and inflfted on the title of the ftatute, that it 
is the * duty of the hundred only to guard the highway; and it *[11] 
jnuft be fuppofed, that the robbery was committed in fuch a place L 


(tf)^fale P. 0 .71. 3 Inft. 69. 

(A) Hale, 72. 3. Inft 6$. 
it) But fee 7. Cm x . c 22. 

(4 0 3. Inft. So. 

(e) 13 Co. 53. Hale's P C 69. 
(/) Hale's P. C. 7x. 
tr) 3. Cro. 2S. 

(A) Bratt. Coroo. 3. b. 

(0 Pitt. Abt. « Coron.” *38 293 


. W Stnundford’s Pleas of the Crown# 
336. 

(/) 3 Inft. 117. 2. Edvt 3. pL 6 b. 
pi 7 a. Hutton, 125. Goldlb. 86. 
(to) 1 Sid. 263. 

(n) Hots, The Book does not fay ft, 
(•) Cro Car 267. 

(j>) l . Mod tts. 


from 
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w fitom whence hue akd cry could be made. To SavtFj Cafe 

it was anfwered, that the exception taken there was only, that ifi£ 
Hcnp**d or was ^tlaid in the declaration to be done in the highway ; ahd that 
Sasikcstoks. need not be, any more than to lay it to bfe done in the day-time j 
* but there are many authorities that confine it to the highway (a). 

In the cafe of King *v. Smith (h) y the river of Thames is adjudged 
to be a highway within that a& ; that the general practice is to 
watch on the highways only, which is a traditionable and reafonable 
expofition of the a<5t * that if a hundred be anfwerable fot a robbery 
within an inclofure, yet the right hurjdred is not charged y For 
Micheldever fuffered the traveller to be aflaultcd, and in confe- 
quence of that negligence the party was robbed : but it does not 
appear but that the highways in Bafingjioke were well guarded. 

< 

In Hilary Term following. 

Holt, Chief JuJlice y gave judgment for the plaintiff, that the 
a&ion is well brought againft the hundred of Bafmgjloke,—* 
It has been endeavoured to be maintained, that the robbery 
was begun in the hundred of Jlftcheldever y but it is plain it wa6 
committed in Bafingdoke . If there had been two counties, 

as there are two hundreds, the trial mud have been in the county 
where the robbery was ; and the robbery being in BaJingJloke y 
the exprefs words of the ftatutc are, that that hundred fhall be liable. 
There is no reafon to make it relate to the firft aflault. A ftroke 
is given one day, and the party dies another, the death lhall relate 
to the day of the ftroke, fo as to charge the lands, but not to 
collateral purpofes. A mortal wound is given, and the party dies 
£ month after 4 it, the death fhall not fo relate fo the ftroke as to 
make him that before the death yceives the murderer an 
accefTary (c). A pardon of all offences is granted after the 
ftroke, and before the death, this pardons the ftroke ; and though 
• [ 12] the party die, the murderer is difeharged. But here theft * is 
no colour for a relation, for the aflault is not the diredt caufe 
of the robbery. *It may be a caufa Jim qua non y but not the neceflary 
caufe. This is the tame point that was determined in Dean's 
Cafe*(d) \ and the cafe in Gauldjborougb [e) allows of this cafe. 
Thieves take the horfes from the carrier in one hundred, and 
rifle the packs in another, the firft hundfed fhall be charged, 
becaufe it was a robbery in that hundred; but if the carrier had 
led his horfes himfelf into the fecond hundred, the fecond hundred 
fhould have been charged. The true reafon of this cafe is, that 
the hundred of Bajingjloke is charged, not becaufe they did not 
prevent the robbery, but becaufe they have not taken the male¬ 
factors ; for if a robbery be committed, that does not charge the 
hundred, if within forty days they apprehend the thieves. Here 

(«) g. Lev. 262. 350. Cro. Jac.497. (</) Hutton, 125. 

Me or, 620. Colofb. 60. (<■) Gouklfj. 60. 

• (*; 

(f) Year-Book iz. Hen, 4. fo. 49. 

Piowd. 401. 
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•Was no obligation on the hundred of ATicheldever to purfue or Coa*t* 
\apprehsnd them, becaufe no robbery in their hundred. If the 
affault? had been in one hundred in the day, and the party was car- jfwkD**® tfr 
/Tied into another hundred, and kept until night, and there robbed 5 Basingstok*. 
or if he was aflaulted in the highway in dhe hundred, and carried t r • 

a houfe in another hundred, and there robbed \ in either of thefe 
cafes no aeftion had lain. 


• * Lane and Others c*ju>>Jl Cotton. Cafe 

'T'HIS Term the court of queen’s bench gave judgment in this 
caufe, which had been argued fcvcral Terms at the bar. 

• The cafe was thus : In an atSlion on the cafe the plaintiff 
declared upon the ftatute 12. Car. 2. c. 35. which eftablifhes 
the general-post-office ; fetting forth the faid ftatute, with 
the exceptions therein ; and then fet forth, that he delivered ieveral 
ex chequer-bills, inclofed in a (letter) cover,at a certain place, unto 
3 certain officer there, appointed by the poft-mafter to receive 
letters and parcels to be conveyed to the faid general-poft-office : 

* which faid letter and bills fo delivered mifearried, and came not to 
the party’s hands to whom they were directed. And on not guilty 
pleaded, theory found A special verdict, in which all the faid 

% matter fet forth in the declaration was found ; and further, that the 
laid general-poft-mafter takes fccurity of his under-officers ; and 
that the letter (cover) in this calc was broke open, and the bills 
taken out by a perfon unknown. 

The question was. Whether an action lay againft the polf- 
mafter for the negligence of his under-officers? 

Gould, JuJlice , argued, that judgment ought to be given for 
the defendant, and that upon confideration of the faid a& \>f parlia¬ 
ment. 

• 

First, This office was defigned by the ftatute to be a letter - 
office only, # for the benefit of commerce by the quick difpafcch of 
intelligence j and although it fhould happen, that a letter fhould 
mifearry, yet no ac^on will lie for this lofs j for though a man 
may have a property therein, yet that property is nullius valoris f 
of no value or efteem in law (a ), efpecially if it be only the com¬ 
munication of a man’s mind, and no obligation contained in it. 

And by this rcafon will this cafe be ruled ; for though thefe bills 
out*of the exchequer were of value, and trover will lie for them, 
yet they were conveyed here as letters, and fo (hall not have a worfe 
effect, as to the poft-maftcr, than letters. 

Secondly, Here is no fuch thing as a contract between 
the plaintiff and the poJl-maJUr ; for he is by a medium the king’s 
officer But if there is any fuch thing as a contract, it is betweep 

(<*) But fee noW the ftatute 2. C(o . 2. c. 15. f. 3. 2. Hawk. P. C. 7th edit, 
pajc 33$. 

the 


34- 

A&ion on the 
cafe will not lie 
againft the poft- 
mafter for lof* 
of exchequef- 
bills and letter 
delivered in at 
an under-office. 

* C *3] 

S. C. 5. Mod. 
455 - 

S. C. Salk. 17. 
* 43 - 

S. C. Corny. 
:co. 

S C.Carth.4S7 # 
S. C. 12. Mod. 
472. • 

S.C. 1 Ld. Ray. 
646. 

S.C. Holt, 582. 
3. Med. 323. 
Moiloy, 209. 

1. Bac. Abr 48. 
3-Bac.Abr. 561. 
Harg. Co. Lit. 
89. b. note (3). 
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.. fee*.... the plaintiff and the under officer, who took the letter of the 
f **•• plaintiff; and there is a truft repofed in the under-officer by the- y 

aft : and though fuch undcr-officer is named bv the fupcrior r he is f 
* . in as it were by the king. Suppofe the poft-mafter fhould die, 
the under-officers would be. continued, and their places are not void * 
thereby 5 and then fuppofe this fliould have happened in fuch 
vacancy, then this undcr-officer would undoubtedly be only charge¬ 
able. 

* T 14 * Thirdly, The ftatute has provided, that if any of the under* 

officers commit any fault, they (hall be .cafhiercd or turned-out ;* 
and fo every officer by his fuperior, and the head-officer by the 
king; as appears by the fixth and tenth paragraphs. Another- 
confideration is, they are obliged to take in all letters and parcels 
brought to them ; if they might refufe them, it might be otherwife. • 
Another is, that they are obliged to make fpeed, and to travel by 
night, when the law does not allow them the proteftion of the 
ftatute of Hue and Cry (a And then as to Msjfti's Cafe y cited 
on the other fide, which was, where goods were put on board a 
fliip, to be fent beyond fen, and were ilole out of the fliip, in the* 
port, by the negligence of the mailer, and adjudged the mafter 
fliould be anfwerable; here is thh> difference between this and that 
cafe, that the mafter of the fliip makes his bargain for his carriage, 
half of which is paid down before-hand, which is a contraband fo 
at his peril he is to procure fafe carnage ; but in this cafe the 
rccompence is not variable on the contraft of the parties; and their 
revenue or profit that arifes out of this office is but by accident, 
and not by contract. 

Fourthly/ If there were a truft defigned by this aft to be 
repofed in the poit-matler, and the law allowed the fame truft to be 
in him as in a carrier, a mafter of a fliip, infurcr, &c. yet this par¬ 
ticular cafe is out of the act of parliament; for it is deugned bj*»that 
aft, that he fhall only take the truft of letters, and not of treafurc, 
as thefe bills are.- 

Powys, *JuJlice , firft confidered the feveral ftatutes that efta- 
blifti exchequer-bills, and upon the whole concluded, "that they 
were not treafurc y nor of the nature of current coin . His chief 
reafon was, bccaufe no fubjeft was obliged to take them in any 
payment; neither were they a fufficicnt tender ; and fo they were 
things that were not forbid to be carried by the poft, if any perfbn 
would venture them. 

But, secondly, he urged, that the officers were not refporifi- 
ble for any thing that was loft by accident ; and no misfeafance 
» could be charged upon any of the * officers ; for the fpecial ver- 
J dift finds it to be done 4< by a perfon unknown.” 

(a) 13. Ed-M. 1. it. z. c. j. commonly called the of Wart*, sfcd 

z8f Edw. 3. c. 11. 



Then 
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*Then he infilled upon the inconveniencies the officers of the t*** * 
Vpoft-Sfficc were forced to undergo* becaufe they were obliged to AKD- 
fpeed'; that they were often forced to deliver the letters to the t?#ju 
fervants, Sic. of the perfonto whom they were directed ; and then 
when the party has received them fafe, # he may be alone when he • • 

opens them, and though he do fafely receive fuch things as tnefe 
bills in a letter, yet he may pretend he has loft them ; and that they 
being obliged to travel on Sundays , by night, and in countries out 
of the king’s dominions ; they have not therefore the prote&ion 
as^pthers have in cafe of jobbery ; and then their premium is fo 
fmall, that it bears no proportion to the trouble they have ; and if 
thefe actions were encouraged, it would fet up a kind of infurance 
for carriage, and in a little time deftroy the office. 

* Thirdly, The poft-mafter-general is not anfwerable for 
any neglect in the inferior officers ; for he is but a fellow-fervant 
with them ; by the patent he has a falary appointed for him, and 
the under-officers for them ; and it is the king, and not he, that is 
their paymafter 5 and moreover, the patent appoints their fecurity 
<0 be given to the king ; and all their falarics arc to be paid to 
them by the receiver-general out of the public revenues of the 
kingdom, and the quantum is fettled by the patent; and the poft- 
maftcr-genyal has his office durante bene placitc . 

But it may be obje£lcd, that here may be a wrong fuftained 
without any remedy. I anfwer, it is often fo when no perfon can 
be found againft whom to have the remedy ; 16 here the verdi& 
finds it done per perfonam ignetam. 

So he concluded judgment for the defendant. • 

Tun ton, JuJiice, was Of the Ame opinion, and upon the fame 
grounds. 


H&LT, Chief JuJlicfi was of opinion, that judgment ought to be 
given for the plaintiff; and he faid, it might bj fome queftion, 
whether this action would lie, if things had been loft upon the read 
in travelling ; but it being found by the fpecial verdift in this cafe, 
that they were loft * out of the office, all the arguments relating 
to that are out of the cafe. 


*[x6] 


First, This ftatute was made for the public good; and there 
is atruft repofed in the poft-matter, and he is to have the cuftody 
of the officers and the office ; and he is like th k marshal of the 
King's Bench or Fleet-prifon, who arc entrufted with the care of 
thetprifon, 4. Co. * 4 . and if their prifoners are freeJ by any 
infurre&ion or tumult of the people, they (hall not be excufed : 
fo the law intrulls a flieriff with the goods taken upon a fierifacias , 
and he is to keep them for the plaintiff, and mufl make him fatif- 
fa&ion if loft; and there is no difference between thofe inftances 
and this cafe. 

• 

Secondly, The fubjeft pays a reward for carrying letters; 
and it is like the cafe of a lioft, who (hall be chargeable when he has 
Vol.XI. C a reward. 
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* 

Law* a reward (a). And as to Justice Gould’s reafon, that* there 
° T ? ZKt is no contract between the parties, there needs none; and where f 
C« the fubjeft entrufts guy one with valuable things, he myft have & 
remedy for them, which,,here can be againft none but the poft- 
mafter. It was refolved not long fince, that an aftion would lie 
againft the mafter of a (hip for things ftolen out of the {hip, becaufe 
the mafter is entrufted with the care of them ; and yet as the poft- 
mafter has no advantage of the profits of the office, but has his 
(alary from the king, lo the mafter of a {hip is paid by the 
owners (b). • * 


Thirdly, The fame circumftances concur in this cafe to 
make the defendant chargeable as in the other cafes of a carrier or 
a matter of a (hip, The reafon which is given in the civil lawr 
for making a carrier chargeable* and upon which our law no doubt 
was founded, is, hecaufc a cairier may be in correfpondence with 
thole that rob him ; and the like reafon may be givfen here. As to 
the objection, that a carrier is chargeable becaufe he may fue the 
hundred, it is not good, for this a&ion lay againft him before thp 
ftatute of Win ton ; and if he loft* goods out of his wafehoufe, this 
action will lie againft him ; ye* in that cafe he cannot fue the hun- 
r { j J dred. If a frnith * upon the road refute to fhoe my horfe, I (hall 
have an action upon the cafe againft him (r). And here the poft- 
mafter is obliged to take in fuch things as are within the ftatutc j 
andthete bills arc prefer to be (ent by the port ; for it appears by 
the aft, whi h limits what flu il be carried, that other things than 
letters may be carried ; and tne act (hems to permit anything th^t 
' v; light of carriage to be carried ; and though thefe bills are things 
created fincc the act of 12. Car. 2. c. 35. and fo could not be 
taken notice of in that act, yet they are within the fame reafon as 
the taints limited in the act. 


Fourthly, The poft-mafter here accepts the letters unefer the 
lame condition, for Life keeping, as in Southed*'s Cafe (</}. 
Southcote lent the defendant his goods, u fafement garder and 
they being ftolen from him, Soulbcote recovered in detinue for them. 
It is granted, that thofe who were poft-mafters before the aft were 
habit, and received fuch letters and parcels under fuch condition 
of “ fafement garder f and lince it is not Apparent the aft makes 
any difference, it would be very hard to bar thefubjeft ofhis aftion, 
when the aft has barred him of his choice ; for now he is con¬ 
fined to one poll-ltialler, whereas before he might chufe out of 
ftvcral. 


Fifthly, If a deputy be guilty of misfeafance, an aftion will 
lie againft him ; but ur the nonfealance or negligence of a deputy, 
the luperior is punifluble ; and in this cafe, if any misfeafance 


(*) Geliy v. Clerk, Hob. 18. Cro. («) Ktilway, 50. 
jac. 188. (^j 4. Co. 83. b. 

(£) See Co-.vp 764. v.lure this j ofw 
tion of Lord Hcli it loutiovciutl by 
Lord ManIfiiid. 


could 
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could be prbved upon any. particular deputy, as the taking out of Lav* 
\the bills by him, he fhould have been punifhable j and if a deputy A * D 
do any*a£t which if done by a fuperior would be a forfeiture of his “P*”* 
office, fuch a£t by 4 a deputy will have the fame effeft. As to Mr. 

Justice Powys’s argument, who malted the poft-matter-general 
a fervant with the inferior officers, I think other wife ; becaufe, 
though they are not under his pay, yet they are under his dire&ion, 
and fo are his fervants. Jpefides, in other particulars, it appears by 
thc&& itfelf, that the poft-mafter-general (hall be accountable for 
the of his inferior, viz. the claufe relating to the * providing 
of h'orfes ; in that cafe, if a deputy at Tork refufe horfes, it is the 
poft-mafter-gencral fhall incur the forfeiture. 


[i8l 


And a writ of error was brought and allowed on thefe reafons of 
lloLT, Chief Juft ice. 

Sed quart quid inde venit (a). 


(0) The court of king’* bench gave 
judgment for the defendants, S. C. Corny, 
ftep. 10*. ; but Loan Raymond fays, 
lie was informed that the defendants, 
perceiving that the plaintiff .ntended to 
bring a writ of error on the faid judgment, 
paid tne money to the plaintiff, S. C. 
x. Ld. Ray 658. $ and fo put an end to 
all further pioccedings in thus cafe, Lord 
Holt's MSS. 3. Peer. Wms. 394. nstis. 
But there are no traces in the exchequer. 


chamber of any writ of error having been 
brought, nor in the port-office of th# 
money having been paid, Covfrp. 76*. 
This point, however, came before the 
tfouri in Eafter Term, 18. Gn 3. in the 
cafe of Whitfield Lord Defpenfer, in 
which it was dttermimd, th.it an adtion 
on the cafe will not lie againft the port- 
matter general for a bank-note ftolen 
by one of the forters out of a letter deli¬ 
vered into the port-office. Cowp. 754. 
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EASTER TERM, 


The Firft of Queen Anne, 


I N 

The Houfe of Lords. 


Ranger againft Afhmead* 

A COPYHOLDER for life of a houfe and land, that by 
• the cuftom of the manor may fell timber for repairs of the 

copyhold tenement, brings an a&ion of trefpafs againfl the 
fervant of the lord, who entered 6y the lord's command and cut 
timber upon the lands of the copyholder, by which the copyholder 
had not fufficientto repair the copyhold tenement (a). 

It was adjudged in the court of queen’s bench, by all the 
Court, that the copyholder might have this a£tion. 

This judgment was afterwards affirmed in the exchequer-cham¬ 
ber by all the Judges in England, • 

And now reverfed in the houfe of lords, eleven againfl: ten# 

Hcu mifera fervitus / ubi jus eft vagmu 


Cafe 35. 

Copyholder 
bound to re¬ 
pairs j the lord 
cuts his timber* 

S. C. Salk. 638. 
S. C. 12. Mod, 
378. 

S. C Holt, 162, 
S. C Corny. 71. 
S. C Fdtt. 152. 
S.£. 1. Ld. Ray. 

55 *- 
Port. 68. 

x* Leon. 272# 


(») SeeHe\don *r Smith, 13. Co. 67. 392. S. C. Owen,.63. Swain’s Cafe, 

S C. Godb. j- 2—beealfoEaft*. Har- 8 Co 64. Stebb ng v, Gofiul, Cro, 
ding, Cro. EIc. 498. S. C. Moor, Elis. 619. Gilbert's Tenures, 23^ 
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TRINITY TERM, 

The Firft of Queen Anne, 

i N 

The Queen’s Bench. 


Sir John Holt, Knt. Chief JnJlke. 

Sir John Turton, Knt. 1 

Sir Henry GoulJ, Knt. (■ fufices. 

Sir Lyttleton Powys, Knt. J 

Edward Northey, Efq. Attorney General. 
Simon Harcourt, Efq. Solicitor General. 


* [ 

* Michel ageiiijl Clerk. Cafe 36. 

I K ERROR out of the court of common pleas, the cafe upon the if tenant in tail 
fpccial verd.a was thus : ‘to 

A tenant in tail covenanted to ftand feifed to the ufe of himfelf ^jiff wUh 
for life, remainder to divers other perionsj and afterwards (uttered rcma i n d cr tothe 

a recovery to other ufes. uf f t of his Ton in 

' , tail, and after- 

'The question was, Whether this recovery was a good reco- warc j s f u ff cr a 

p common recovery, 

J * r J 1 U «-U_ * n V^hich h® *• 

If by the covenant to ftand feifed he made any alteration m the tenant to ^ 
eftate-uil, then the recovery could not be good $ for there was a with fin- 
wrontr tenant to the fracipe : if by the covenant to ftand feifed gie voucher, .0 
there was not any alteration, they ft was good. th;>fe in the 

But all the Court held, that by the covenant to Jiandfeifed »/<W 

there was no alteration, and fo the recovery was good. Vecovmt it 

mA - nd b;lrs ttle iffueinuU; for the covenant to ftand feifcd made no titeration in the eftate-uil, 
‘“ conveyed a bate fie, dcfeaflblc only by the entry of the .flue in tail -S. C 7 . Mod. ,8. S C. 
.4 6 o S t'Cdny.119. S. C. Holt, 615. S. C. 2. Ld. Ray. 778. a. Jont-s, 105. a. Mod. 
; 7 i. Vent. 37V. ». Vcm%6o. Ld.Ray.t55. 3. l’«r. Wms. zo6. Wilfon on Recov. x 47 . 

' tight'. Tenures, *86. Q H OLT, 


If 
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Macxsl Holt, Chief Jvflia , delivered the opinion of the Court, but 
only his own reafons, but the reft of the Judges agreed with hnn.— • 
Ci.***. j t been a queftion, Whether, if a tenant in tail make a grant 
with livery, bargain and fale, leafe and releafe, it gives the grantee, 
, bargainee, &c. any greater eftate than for the life of the tenant 

in tjii ? But it has been held, that it creates a bafe fee in fuch 
grantee, Sec. which isagainft the opinion of Litt. Jett. 649, 650.; 
and me realons for it have been thefe : 


First, Becaufe a tenant in tail has more than an eftate for 
life j he has the inheritance in him, as appears by Co. Lit. fo. 18*. a. 
If a gift in tail be made to a villein, and the lord enter, the lord has 
* L 20 1 a foe Ample qualified; * which could not be if the villein, as tenant 
in tail, had not as gicut .;n eftate in him. 

Skcondly, He has the whole eftate in him; therefore thefe 
fort of conveyances are incidents to it. 


c 


« 




Thipdi y. It is no prejudice to the heir in tail, noragainft the 
ftatute de Donis ; the putting the ifTue to a formedon is no breach 
of the ftatute dc Donls. fo it does not put him to an entry (a)l 
Such a bargainee has a d.fc'mdible eftate, and his wife (hall be 
end< wed of fuch eftate. Littleton fays (/*), the eftate of fuch 
releafee or bargainee is determined by the death of teqant in tail ; 
but by theft opinions it is not determined until the iffuc enter ; 
the iiliK* is not barred of his jus recuperandi, but until he ufes that, 
the other has a good eftate ; and fo in the cafe of Sackville v. 
J'.ui fly (c}, an l Aloud v. French (it) In the Cafe of Exchange (cj y 
if a ten nt in tail in exchange cive a fec-fimple, it is good until 
avo ded by the in tail; and yet the rule is, that both theeftates 
exchanged n.ufl be equal in quality ; which proves there may be 
a fce-fimpic > ailed cue of the tenant in tail, and good until avoided 
by the dlue : but ru■tivithftanding all this, inthi c cafe, the covenant 
1 ? /land j.'.jed does not altei the eftate-rail, and fo the recovery is 
good ; bccaufe by this covenant thefe ufes do not take effect duiing 
t.ie life of the tenant in tail, which they mnft do if they make any 
alteration in the eftatc-tail ; oratleaft theremuft be apofiibility of 
their taking effect during his life ; but here they are riot to veft 
till frer his death, and fo fignify nothing, becaufe the title of the 
heir in tail, which is paramount, vefts immediately. But it may 
be laid, that here he has made himfelf tenant for life, and by that 
the eftate-tail is altered during his life : but to this I anfwtr, that 
it has no effedt (thereon), but is abfolutely void (as to that), it. 
being only made to fupport the remainders. , 

And the judgment in the court of common pleas was affirmed. 

Note, The cafe In x. Sand. 200. (and Litt.fet 1 . 6 j 2.) was 
denied to be law in tms cafe, per Hoi/r, Chief Juftice. 


(*) See Seyrrour’i Cafe, jo. Co. 96. 
Udd The C?fc t.£ F;nc», 3. Co. 84. 

(o) 


( 1 ) Winch, 5. 
(^) Bridg. 9X. 
Col Lir. 5. 
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The Fir ft of Queen Anne, 
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The' Queen’s Bench, 

Sir John Holt, Knt. Chief Jufice. 

Sir John Turton, Knt. 

Sir Henry Gould, Knt. 

Sir Lyttleton Powys, Knt. 

Edward Northey, Ffq Attorney General. 
Simon Harcourt, Efq. Solicitor General. 



Jafper ajrahrji Eadowes. 


j 

"Cafe 37. 


T RESPASS quart'claufum nd deftroyed his oats To trefpafe for 

The defendant confefred the trcfpafs, wn.cn was commit- “ ^ ^ ailrtl(f 
ted byapig, and pleads in bar, that the plaintiff diltramed ^ t ^ e defend- 
the ni<r for the trefnafs, and him imparcavit ct dtUnuit. The am ’s pig, * 
nlaintiS- by replication confefibd the taking anti impounding of»i.*«» »«. 
the pig, but that it efcapcd without his confent. The defendant 1 ^ 

demurred. d.tdmd the pig, 

Gould, Juft ice. The plea is naught, not faying that «adhuc 
45 detinet and the replication is good, without fa>ing that the 4t j, 

pig efcaped fine defaitu of the plaintiff; and that judgment ought to good . ^ the 
be for the nlaimiff. The plaintiff had his eteaion either to bring plaint, ff, being 
bi.^£ or '£>?«. t and 5 though he diftrained, if the diftrefs had *£ 

di^d, the'right of the action would have remained to the plain-« 
tiff la)* And the leafon is bccaufe the diftrefs is m the nature of peT;J> cannot 

a pledge, which may be pleaded in bar, folong as it is in the plain- reply, that the 
tiPs DolTeffion; but being once deftroyed or domed, without his P ,g efcapcd a, 
defkuh, the plaintiff's adtion isicvived. lfd»pg g-jeyjjy 

the pound ; but his remedy is by writ de cofrafr t. 


( rf ) Dr.&SLC. 27. Hob. 6s. 


ua 
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Jastzk sti carrying to the pound , he might purfuc and retake it (a) i 
•**'*£ and in" fuch cafe, it would be in his elcdlion to admit himfelf 
Xad owns, out of pofleftion or not (b). If the plaintiff had fuffered the 
pig to efcape by his own confent, the trefpafs had been dif- 
* F ^ ] charged ; but that fhould have been (hewn in the bar. And the 
plaintiff lays, it efcaped contra confenfum * et voluritatem . Befides, 
the bar is bad for not faying, 44 et adhuc detinet.” If a fcirefacias 
be brought againft the bail, on a judgment againft the principal, 
and the bail plead that the defendant was 44 in cuftody,” this plea 
is bad, without faying he is 44 ftill in cuftpdy (c).” So it is regu-* 
lar!v true, that you muff aver that which continues the wrong (d). 
The replication is good to a common intent ; and if any default 
was in the plaintiff, it ought to have been ihewn by the defendant, 
who is to have the advantage (e). If the defendant had fued a 
replevin, the fheriff might have returned the fpecial matter, that 
the pig was dead, or taken away by the defendant, or efcaped (f 
And therefore judgment ought tc be for the plaintiff, 

Powys, JuJUcc. At common law, a diffrefs is only a gage, 
and no fctisfaction (g)• But (nice the ftatute of 2. Will. 3. c. 5.' 
it is a fctisfaftion, as to rent (b) j but as to trefpafs, the cpmmoa 
law is not altered (/). And the diffrefs is fo far a gage, that he 
ernnot do anything ror the bettering the oiffrefs ; and^hat is the 
reafon, that if a milch cow be diffrained, the diftrainer cannot mil^ 
her (a-). Nor can the diffrainer tie the diffrefs in the pound (/) ; 
for he cannot meddle farther than barely impounding it. It 
fhould feem rcafonahlc, that the diftrainer fhould have farther 
. indulgence in a public than in a private pound. If cattle diftraine 4 
for rent die in the pound, he may take a new diffrefs (m)» But t 
take it, that in this cafe the plea is good and the replication bad ; 
for he does not lay, that the pig efcaped without his default ; ana 
it mav very well elcape agaiiill his will or confent, and yet byjiis 
default ; for fiippc-fe, after the pig was impounded, the plaintiff 
opens the door of the pound, and the pig flips out, this is againft 
his will, and yet by his default. To the objedion, that the 
defendant in his bar ought to have faid 44 et adhuc detinct > 99 I 
1 anfvver, that the pica is good to a common intent ; an’J I think 
J better pleaded as it is ; for * he fets forth the truth, and it might 
be dangerous to lay 44 ct adhuc detiiut \ for the plaintiff* might 
traveric it \ and it is enough for the defendant that the detinct is 



(a) Bk. of Afii/es, 27. ACT. p*. 74.— 
Stc alfo Fill. N T - I- 101. 

yl) fblbop a&d jourd&in v. Montague, . 
Cro. JaC. 

U) Rattal Lnr. 17r. 

(a) Year-Book it. Urn. S. pi. 2. 

23 ilrn 8. pi. 5. 

(r) 1 I.con. iS. x. Vcn*. ,4 
if) Bjo. A01. “ Return/' 125. 

PaSor, 44 Return,*’ 124- 

,r ) Bap’lhw *:•. r.r.A-arjl. Cro. Jac. 
x^.3.—itt <uio Folltr 2 jv-n-Tor., Lcb, 

6r 


(L) 6 Mt,d. 215 4. Mod 390. 

(/) Bui l.c IT C*0. 2 C. 1 y. f. 19,20. 
(i) 1 Roll. C~3 - And it was f*Al t 
lii.it tint, calc in Ro!!c is better authoi.ty 
f..ar* im- cafe of ftu^fhaw v. Coward, 
Cro. Jac. 14.S—Sec alio Noy, 119. 

1 Leon. 220 1. Vint. 37. Cro. Li z. 

y J* a 

(/' 1. Ro!!. A! r r--. pi 26. 

L >«»,??. i »ol> 61. Y ear- Bool; 

2 fc, 

intenjc 4 
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Intended by the law: and that judgment ought to be for the !*«■*§ 
defendant, ' ***** 

Turton, jujlice. The plaintiff had his choice of two reme¬ 
dies, diflrefs or trefpafs , and his ele* 5 Vion of the one is the reje&ion 
of the other. <c Levy per diftrefs''' is a good bar to debt for rent; 

?nd for the fame rcafon a good bnr in trefpafs. A diftrefs is no 
latisfa&ion, but. may be kept until fatisfa&ion ; and it is the 
plaintiff’s duty to keep the diftrefs. First, Becaufc he had a 
choice of his pound. Secondly, He had an intereft in the 
pound, though.in another man’s ground $ for the pound is his 
pound, and he only can have a parcofraftot and not his fervant, or 
the owner of the foil. Thirdly, If the plaintiff'had diftra.ned 

• dead goods, he muff have put them in a pound covert , that they 
might be kept dry; otherwife, if they were ip jilcd or abufe I, he is 
to anfiver for them (a). Whence it may be inferred, it is at the 
plaintiff’s peril to put the diftrefs in a fafe pound, and keep it in 
iafe cuftody. If the defendant had taken av.ay the diftrefs, 

• a par to fratio would have lain againft him ; and that was his only 
jremedy, and not an a&ionof trefpafs. It does not appear that the 
defendant ever got his pig again * and it is unreafonable he fboulcl 
iiiffer a double punifhment, fince he made no default, and the 
plaintiff nftde his election. Judgment ought to be for the defen¬ 
dant. 

Holt, Chief Juft ice . There was a time when the plaintiff 
could not have this action, namely, while he had the diftrefs in his 
cuftody. The defendant’s plea is a total bar ah oririne. if the 
plaintiff* will avoid this bar, he muff; fticw the fpfcial matter that # 
will entitle him to revive his attion ; and that he has not done. 

To the objection, that he has not pleaded “ et adhuc detinet I 
Un£vcr, that a bar is good to a common intent, and the plaintiff 
ought to (hew how the diftrefs was left ; for it muft be prefumed 
he can give the beft account of it ; and perhaps he put it into a 
pound that was out of repair ; but whether in a private , or 
O public , or a common pound [b ), it matters not; for the law * has * T 24 J 
hot appointed any fuch thing as a common pound ; they are bnly by L 
the agreement of lords aud tenants ; and fo are hay wards and ** *•& 

keepers of pounds . # The diftrefs is for the benefit of the diffraincr; ™ ”° l ^ 

wherever he impounds the pound is his, and he only can have tne 1 to *n<qu:« 
farcofratio ; and therefore the keeping the diftrefs is at his peril, if «« common 
. In the replication, the plaintiff ought to (hew what became of the P° u:<1 . was *** 
diftrefs. It might el'cape through his neglect, though contra ot rcpair ’ 
Hsolunlatem. Had the pig died an the pound overt , the act of God 
— would have revived tin action. As to the cafe of a refit vin . in is 
not enough that it be good to a common intent ; for riie rule is, 
that replevin muff be good to a certain intent in general, but a bar 
may be £00 to a common intent. 

So judgment was given for the defendant. 
r (a) Co. Lit 47. 1. Roil. 133- W Co * Lil * 47 - 


Cutting 



« Cafe 3 S. 

If i declaration 
cjontajn two 
counts, one 
good anc the 
other bat. \ an 
entire juJg.ncnt 
that the plaintiff 

do rtcovtr bit da- 

mages ajjrajond U 
erroneous. 

S. C. 7. Mod. 

* 5 * 

C. Salk. 24. 
S. C. t»li>- Ent. 
« 7 - 

h. c. holt} 273. 
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Cutting againft Wilkins. 

'IpHZ PLAINTIFF in the original a&ion counts upon a note 
* . payable to him or order, according to the cuftom of mer¬ 
chants ; and further counts upon an ajfumpfit for monies received 
to his ufe. Judgment by default, and feveral damages, but an. 
entire judgment quid recuperet damna pradikta 3 whereupon error 
was brought. 

< 

Weld for the defendant in error y to fupport the judgment, in¬ 
fifted, that though the action, according to the cuftom of merchants* 
does not lie in this cafe (*), yet the damages being feveral, and 
judgment quid recuperet damna pradi 5 ta > it fhall be taken as a * 
feveral judgment, and not joint. And therefore if judgment be 
reverfed for the damages given on the bad count, yet it (hall (land 
for the reft; and infifted on the cafe of Miles v, Jacob (£), and the 
cafe of Refolds v. Grimjlone (r), which are exprefs in point. 

* 

Peng elly for the plaintiff in trrer infifted, that the firft count 
was not good, for that there wasrno confideration, according to the 
cafes of Clerk v. Perfon (d), and Goddard v , Smith adjudged 
in this court. * And as to the point, though the damages are 
feveral, the judgment is entire, and muft be reverfed in the whole; 
and denied the authority of the cafe of Miles v. Jdcob (/*), which 
has been contradi&cd by many judgments fince ( g). And the 
plaintiff ought to have remitted his damages on tnc inefficient 
pount, according to the cafe of Pinkney v . Eaji Hundred , in 
Rutland (h). , 

The Court were of opinion to reverfe the judgment in ttfo ; 
and d/niud the authority of Miles v. Jacob ; for the judgment 
being entire, cannot be reverfed in part. 

And the judgment was reverfed nifi (*). 


(if) Rut fee 3. &.'4 j4i:ne f c. 9. 

(/•) Hob. 6. Cio. Jac. 343. r. Roll. 
(-) Moor, to 3 . 

M> 

(«•) 6. Mod. x. Salk. 21, 

z. Salk. 436. 3. Sjlk. 215. Poll. 56. 

Holt, 497. 

(/) t'io.J«c. 313 


(g) As Cro. jac. 414. Lloyd v. Pearce, 
1. Roll. 775. 1. Kcb. 232. Stiles, 121. 

125. Gregory v. Ea^es, J. Vent. 27, 

39 - 

(b) 2. Saupd. 3S0. 

(i) See rddowes v, Hopkins, DoujL 
37/. Gram %j. Artie* Dougl. 723. 730^ 
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The Queen againft Whiftler. 39» 

■ 

l-pHE DEFENDANT was convifted before a juftice of peace on If » ft « ute «- 

A the ftatute 3. & 4- mn - y Mar 1 ' 0 I0 - (")» feuin g forth ^« * “ p£“„jf 
that the defendant was illiciti et injujii auxtlians to one Rolf in n or pelfons 
killing five deer, by perfuading and exciting the faid Rolf to hunt “ (hall courfe, 
and kill the fame, by lending a dog to hunt and kill the fame, and a « hunt, take in 
horfe to bring them away, contra formamjlatuti. “ n £ U ‘ a “ 

• The question was* Whether the defendant was an aider " de c r, orihall 
and abettor therein, within the intent and meaning of the ftatute ? “ be aiding and 
and. Whether, if the words “ aiding and abetting 7 ’ were not in the „ - ^ 

ftatute, the defendant would not be a principal ? “ then every 

* Powys, Gould, and Powell, JujUces, adjudged him to be " 
guilty within the ftatute, againft the opinion of Holt, Chief « forfdt 

Juftice. " much ” » 

. . „ , , P er ^>n who cidt 

Gould, Juftice , held <c aiders and afiilters therein to be the at.daffjh another 

fame as aiders and aflifters thereto and from the preamble of by perfuading 

the aft inferred, that the defendant was within the meaning of the bim to hunt ari 

aa (£) ; and that “ aiding and affifting” ought to be taken in the 

largeftfenfe, being a remedial ftatute. dog and a horfe 

It was objefted, that “ aiding and affifting therein" muft be in 
the fa£t; for that aiding before the fact is inciting, but not aflift-y;,^ a i t |, 0l4 ^ 

ing, &C. hr IS not ,.: »uaiiy 

* But aiding may be before; as in 12. R c p» 81. he that gives his theofftnc* 
confentto a trefp«.fs is a principal, and fo an aider jn the fact. \ s commuted, 
he that incites, is aiding making falfe money, is guilty of high * . 2 e ) i 
treafbn, and parti ceps criminis before the fact. But if the word 
« aiding” was out, yet he who aids before the fa Qi is a principal, 
beitlg only a trcfpafs. 13. Hen. 7. 12. Upon the ftatute s> e .Holt, 215. 

S.C. 2. Ld. Ray. 

t: vane e and pay f8r fuch peifons foap- S42. 

« prehended, the pceuniaiy penalties 


(e) Repealed by 16. Geo. 3. c. 30. 
f. 17. and other provifions upon this fub- 
jeftenafted. See x. Hawk. P. C. 7th edit, 
chap. 46. * 

{£,) The preamble ofthe ftatute recites, 
* Whereas, notwithftandfcts the many 
« good laws before this time made, 
tf which do prohibit unlawful ccurftnr, 
** hunting, or killing of deer, yet inafmuch 
« as the penalt.es thereby provided are 
*« found by daily experience not to be 
*< Efficient to deter divers d.foidtrly 
«« perfons, who confederate together m 

great numbers, making among them- 
ee felvcs, as it were, a brotherhood and 
« fraternity, whereby, if ary of them 
*« foall be difeovered and convidted, 
«• which fddom happens, becaufe of 
«« t.ieir great force and clandeftine man- 
«« nerot cuhabitat.on,they, by a common 
« contiibution (for the moft part)* ad- 


1- ~ • 

«c inflifled on fu.'b offenders, by. renfun 

« whereof the otbc'- confederates cfcapc 

« difeovtry and cond.gn puniflmiem j 

“ therefore, for the more effectual difeo. 

<r very and punifhment of fuch pe» fwiis # 

ct b 7 . it j.n actep, that sfany perf»n» 

or t/rrjoxs dull unlawfully couife, hunt, 

take in toil, kill, wound, or take away, 

any red oi fallow dee;, in any ground 

indefed. orihall be jUlrf or 

there.-, that then ttoy Jueb ±etjM Jo 

efending by unlawful courting or 

“ hiint.n* only, when no rievr u t~kcn, 

<e wounded, or ..died, Hull forfeit 20!. ; 

•t and in cafe an/ deer fli Jl, by luch per- 

c « fon or prur.s, be wounded, taken, or 

<» killed, fuch ptrfcn or per tons flirfll 

et rcfpedthtly forfeit 3d. &c.” 
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ff T*s Qvszw 23 . Edzu. 1. whereby it is provided againft trefpaflers in parley 
again# *•. t j lat an y he thereof attainted, great amends fliall be awarded ; 
Wwstlm. « and he (hall have three years imprifonment, &c. here com¬ 
manders are not mentioned, but they are adjudged trefpaflers. 

PoWYS, yuftite. I think all perfons aiding and ajffifling, though 
not prefent, yet they are within the ftatute. By 3. Ediu. x. c. 20. 
De Malefaflonbus in Parcts y it was enafted, 44 that the party Should 
44 make amends Suffer fine and imprisonment, and find Sureties ;’ f 
yeti do not take aiders were within that Statute. But the words 
44 aiders and aflillers” are in this Statute. But if thofc words were 
not there, the fondant would not be in the Statute, becaufe it is a 
penal Rarute, and no: tube extended farther than an caivinterpre¬ 
tation will bear: vt I think it (hall be extended farther than to 4 
th ote frejent \ for if a man peffuade to kill, and lend dogs and 
borfes, and they arc ufed xcordingly, he is aiding therein. Lord 
Coke [a) fays, th * word “aider” may comprehend all perfons 
encouraging, though not prefent. In the cafe* of Evans v. 
Finch (//)* upon the fiatute 39. Eliz. which takes away clergy 
irom thcle that bleak a houfe and Real above the value of fiv£ 
ihriiings, one gels by a fodder jnto the houfe, and the other only 
xinnds upon the ladder, but does not go in, it is resolved, that 
clergy is not taken from him that did not enter the hou/e : but that 
Como, not to this cafe, the word 44 aiders” not being in that fta- 
tute; There are alfo Several ftatute* wherein aiders are mentioned, 
and yet nut conitrued to extend to thofc that are abfent ; but they 
arc answered by uiftin r, l oifhing betwixt acts relating to felony and 
• sets that relate to other cr lints. Thofc that relate to felony are 
taken ftrieriv in fivour of life ; and alfo becaufe it would other- 
wile confound the Species of crimes* and make acccflories and 
* [ 27 J principals the lame ; for that an acccffory * may be in felony, 
but in trcl r ..i» all are principals. The preamble of this a& raakes 
it appear to be a remedial ad; and none of the former ftatutes 
having readiedto this cafe, therefore the very words 44 aiding and 
44 aflifting” were put in to reach the very mifchicf mentioned in 
the preamble. 

Powell, 'Jitflicc^ held it to be a good conviction. — An objection 
has been made that this is a penal law, Vmd the penalty is not 
annexed to the offence, but to the perfon ot the offender, and their 
aiders and abettors therein ; and thence it was urged, that he that 
is not prefent, but incites otheis to do the fact, is not within the 
words of the ftatute ; but if it had been annexed to the offence, it 
would have extended to all that were abettors thereto, as well as 
therein. I (hall not urge it Irom the preamble, it being a penal 
iratute, and not to be expounded by equity; but 1 think he is 
within the letter of the it at ute ; he is 44 an aider therein” as much 
:s if he were prefent at tht fart. Where a felony is made by a£fc 
ci parliament, there will be acceffcries both before and after the 


(j) 2. Inll. 1S2. 
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(b) Cio. Car. 473. 
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h&. . By the ftatute of IVeftminfter the Second (a) y if sl man 
Commit a rape, he (hall have judgment of life and member : 
nothing can be. more penal than that, yet nobody doubts but aiders 
are ravijhers (b) ; and a woman has been, for that rcafon,adjudged 
a raVifher (c). The ftatute De Muiefatloribus in Parcis is a 
penal law. The words are u trefpaftl*rs in parks ;” and the firft 
queftion that arofe on that ftatute was in the thirty-third year of 
Edzuard the Firjl (d) , and there it vvns adjudged to be intended 
only of misfeafances in hunting, and net taking away cattte. 
THen came another cafe,.in the fifth year of Henry the Fifth (c), 
where the jury found, that the defendant did break the park in order 
to hunt, but he killed no deer ; and yet adjudged he was a hunter 
within that ftatute. In the thirteenth year of Henry the Seventh ('f} % 
•another aflion was brought on that ftatute; and it was adjudged, 
that requefting another to hunt was hunting himfelf, though that 
was a penal law. In felony the procurer would have been an 
acceffory, and why not in a mijdemeanor ? The cafe of Evans and 
Finch (g) feems only to go on this diftin&ion, where clergy is 
Caken from the offence, and where from the party * offending ; 
for where it is taken from the offence, it is taken from all that aid 
thereto; but if taken from the perfon entering into the houfe, that 
cafe fays, it (hall not be taken from the aider or affifter; but that 
was a cafe m favour of life (h) $ and I know not whether it will be 
a cafe to rule others by (/). 

Holt, Chief Juflice^ differed from the reft. A penal flat ute is 
not to be expounded by equity ; but you muft adhere to the 
words (k ), though the fa£i may be witnin the reafon of the fta* 
tute, and of as heinous a nature as that intended to be punifhed. 
That this is a penalJlatutf is without all queftion, for there is a 
penalty ; and the trial is put out of the common way by magna 
Charta, by the pares or peers; and this being fubjedted to a 
private jurifthtiion, before a private juftice in his houfe or chamber, 
we ought to adhere ihi&ly to the letter. Since thtuthe preamble 


{a) 13. Edw. x. c. 34. the words of 
which are, c ^f a man do ravifh a woman 
«* married, ma.d, or other, when fhe did 
not content neither bef*e nor after, 
“ he fliall have judgment of life and 
•* member ; and hkewde when a man 
“ doth ravish a woman married, lady, 
• 4 damfcl, or other, \v*th force, although 
* g fhc confent alter.’* 

(£) An a ft, fays Lord Hale, that 
makes an offence by name, as rape, &c. 
to be felony, virtually ffiakes all that are 
prefent aiding and afliiling principals, 
though one only doth the x.Hale 
P.C 704. 

(c) Year-Book 3. lien. 7. c. 2.—But 
tec Year-Book 9. Ediv 4. fo. 26. Bro. 
Abr. <c Indi£lment,’*pL 7. FoltcrC. L. 

*PP» 4*3> 4*4* 


{d) Year-Book 33 Edw 1. fo..n. 

\e) Year-Book 5. Hik. 5. fo. x. 

(/) Year Book 12,13. 

Cro. Car. 473.—See alfo 1. Hale 
P. C. 526. 528. 537. 2. Hale P. C. 

359 - 

(A) Lord Hal* fays, when a ftatute 
ourts clergy, it is only fo far oufted, and 
only in fuch cafes, and to fuch perfons, 22 
ate exprefoly comprized within the fta- 
*tutc ; for tr. famrem •u.ta: et pninltgii 
cl r, haiis fuch ffatutes are conftrued Lte- 
rally and itridtly. 2. Hale P. C. 335, 
336. 

(a) See 4. Hawk. P. C. ch. 33. f. 98. 
pixjc 280. 

(k) See it. Co. 37. 2. Hale P. C.* 

33?. Fcftcr C. 130. App. to Foftcr, 
423. 
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is not fufficient to bring this man within the penalty, there are no 
words in the ftatute that can do it; for though in the preamble of 
the ftatute there is amifehief recited, which is “combining and 
a confederating,” yet there are no words in the ftatute which 
inflift a penalty on combining and confederating. Then confider 
the words of the ftatute, and they are, u aiders, abettors, and aflifters 
• c * therein in the faft; not “aiders, &c. thereto but in the 
fail. A man lends his horfc and dogs to hunt, he is an aider 
thereto, but he does not aflift in it. If the law take away clergy 
from him that fhall commit murder, &c. aiders, abettors, «ead 
aflifters, yet you will not take it from acceffories. It is obferved, 
that this is of an inferior nature to felony, and is only a trefpafs. 
It is true, if the ftatute had inflifted the penalty under the name of 
a trefpafs in parks only, then the commanders and abettors before* 
as well as thofc prefent, would have been comprehended, becdufe . 
they are by law trefpaffers. And the ftatute De Malefactoribus in 
Parcis makes it penal, not becaufe it is done in a fpccial manner, 
but bccaufe it is a trefpafs in the park. But here the ftatute fets 
forth the offence in particular * circumftances; and the penalty^ 
inflifted, not as it is a trefpafs at large, but as it is fo diftinguifhed. 
As to the cafe of Rex v. Evans and Finch (<7), that the ftatute 
takes away clergy from him that breaks the houfe, and takes away 
to the value of five (hillings, two go together, one breaks the houfe, 
and the other ftands upon the watch, they are both principals in 
this; but clergy is taken away, not on account of the felony only, 
but on account of the felony with thefe circumftances of entering 
and taking away. But if clergy be taken away from burglary , it 
<5 not only tal^en from him that breaks, but from him that ftand 9 
by; and it is taken awny from all that are guilty of that crime that 
is contained in the burglary (b). But if clergy be taken away from 
him that robs on the highway, and aflaults in fuch a manner, hethat 
ftands by fhall not lofe his clergy. If an aft of parliament^nake 
that 2 felony which was before buta trefpafs, the fpecies and nature 
of the faft is changed ; therefore the abettors muft be felons, 
becaufe they cannot be trefpaflcrs ; and fo if an aft of parliament 
fhould make that treafon which before was only felony, thofe who 
before were only acceflories would now become principals, becaufe 
the fpecies of the crime is changed ; but this aft of parliament does 
not alter the nature of the crime, but only inflifts a higher penalty; 
and therefore ought to be taken ftriftly in thofe circumftances that 
are preferibed. Therefore I cannot agree to extend it beyond the^ 
letter, and do think it not to be a good conviftion. 

But judgment was entered according £0 the opinion ofthe other 
three Juft ices ( c) m 

( a) Cro Car. 47;. Fofler’s C. L. 3d edit. App. 4.15. and 

(b) Sec Appendix to the third edition Rex v. John Royce, 4. Burr. 1073. to 

of Toftcr's C L. 421. 2086. 

. Sec tlit cafcoi Midwirter v. Sims, 
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Cafe 40. 

ROHIBITION was prayed to thf. admiralty for libel- An hypotbeca- 
ling againft a (hip, upon a fuggeftion, that the contrail tion bond & v * n 
Va$ made at land, viz . at Bojton in New England. maRw'ofa vef C 


But it appeared the (hip was fo damaged by a dorm, that the for " ece J* 
mailer was forced to hypothecate part of her for neceflaries taken damage°donc P by 
up at Bojlon aforefaid, to fupply the damage done by the lirefs ftrefsofweather 
of weather; atfea,is good. 


Whereupon a prohibition was refufed : 5 \F\. Sa i k ’ ? 5 * 

r r S.C. 6. Mod.79. 

And it was resolved, that when a (hip in a voyage is in s * c - Holtzs, 
diftrefs, this Court will allow the admiralty jurifdi&ion in cafe c f 
an hypothecation ; becaufe this Court cannot give the party fo pro- J |[ d 4lg 
per a remedy as the maritime law can.* Befides, the original caufe vent. 3s. 
was by reafon of the diftrefs ; and where (hall a mafter hypothecate 1. Lev. 267. 

abfurd to fuppofe Hob - 32, ,I 5 * 
with neceflaries ; „ Adm.iS**' 
and what fecurity can the mafter be fuppofed to give, unlefs he 10> ). 


his (hip, unlefs he do it upon land (a) : for it is 
him to meet a (hip on the fea able to fupply him 


(a) See Leicefter v. Baxter, Stra. 691. 
». Ld. Ray. 578. Sampfon v. Braglng- 
ton, x. Vezey, 443. Bcnfon v. Jef- 
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feries, 1. Ld. Ray. 15a. 
lam, 2. Ld. Ray. 805. 
1. Ld. Raym. 2£. 
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Juftin v. Eal- 
Wilfon t/. Bird, 

hypothecate 
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Trinity Term, 2. Queen Anne, In B. R« 

hypothecate the (hip. For though the maritime law does not al« 
low the matter to fell her, yet it allows him to mortgage Tier for 
the reafons and occafions atorefaid, though he is no owner of her, 
which our law is abfolutcly a ttranger to; fo that (hould THE 
admiralty be prohibited, their law, ^^hypothecation, falls 
to the ground, which the Court faid would be a great incon* 
veniency (a). 


(a) Sec Ofman v Wells, port. 31 
Hyde v Partridge, port 43 and the 
cafe ot Mint torn <v Gibbons , in whicn 
lart cafe it is determined, on the autho- 
X ty of the pr.n-ipal cafe, tha. u»t coojt 


of admiralty has cognizance of an hypo¬ 
thecation bond given in the courfe of a 
voyagl, though it was executed on lSnd 
and is +nd t Jtal. 3 fum Rep 167, 
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* Ofman agahift Wells and Others. • Cafe 41. 

R. WHITAKER m9ved for a prohibition to the ad- Scimcnemploy- 
miralty, for libelling againft the body of a (hip in the *d »n the nver 
River Thames for marinas wages t and that had never rh * mc ' j n /u the 
been eft, a corpus comitatus. may fuftortS 

The fuggeftion was, that a jhip-wright was in treaty with the * rfm * ralt y for 
captain for the fale ot the fhip ; and as a trial of a fhip, it is ufual 
for the captain to go on board, and to bring mariners with him, difagrtement 
and to employ them about the (hip, and then to launch her, &c. between the 
Afterwards they difagreed before the property was altered; and owners they are 
the workmanfhip was removed from the (hip, and the hull returned 
tO the {hlp-wright. ver,andalthough 

The question in this cafe now was, Whether it was within ^ichThc^vcrc 
the’reafon and rule of marinet s wages , the (hip not being bene- hired, wafnever 
fited by the men’s work ? , • performed. 

And the Court at firft thought it fomewhat difficult, and or- s * c 6 * Mo<f * 
dered it to be fpoke to again this Term. ^ ^ 

Dee, Common Serjeant , then argued that a prohibition ought *° 44 -> I « 45 * 

not to go; for that the libel was diredtly for feamens wages , and ^ 12m Mod# 

Cro. Car. *96 Hob 11. 1 Roll. Abr 530. 1. Salk. 34. 2. Show. 86 3. Mod. 244, Com. 

Rep. 74.137* Stra 707. 858, 937 1 tom. Dig. « Admiralty” (E. 15.). 
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Michaelmas Term, 3* Queen Anne, 

fevefl or eight of them joined in the fuit; and althQugh the voyage 
was prevented by the difagreeinent between the fliip-wrig[ht and 
the matter* yet upon account of the intended voyage the ieamen 
came in as mariners* in order to a voyage, and the difagreement 
between the parties (hall not prejudice the feamezi; for they fball 
not be driven to their action at law, where they mutt federally fue 
upon the contract. 

* Ma. Ayres faid, if a prohibition did not go, it would be of 
very ill confequence to builders: 

But the Court anfwered; that when the builder credited the 
matter with the ihip (<?), he ought to take a bond to indemnify it 
againft the mariners wages (£). 

Then he objected, that there ought to have been a voyagi 
to be a foundation for the admiralty's jurifdi&ion ; becaufe the libel 1 
fays, for work done at f;j. He cited a cafe in 3 .Keb. 552. where 
?l prohibition was granted for libelling againft a Ihjp, for tackle 
bought in the Thames , fuppofing in the fuggeftion infra corpus 
comitatus: 

But the Court held that.prohibition to be upon the contra^ 
and not like this cafe. 

Then hf. cited the cafe of Coke v. Crotchet (cj, where a 
prohibition was prayed to ftay a fuit in the admiralty for mariners 
ivajesy upon fuggeftion that ttte fuit was founded upon a charter - 
party made at land, and not upon the high fca ( d ); but the prohi¬ 
bition was denied, the fuit being far mariners wages, which ac* 
crued due t'or\he\r labour done at fea , and the charter and contra^ 
made upon land was* only to afcertaii* them; 

But though in this cafe there was no work done at fea , yet in- 
afmuch as upon the face of the libel it appeared the fuit was for 
fcamens wages, and for the indulgence due to mariners, ALL TH£ 
Court wf.ee of opinion the admiralty had a jurifdi&ion, and 
fo denied a prohibition j which is a ftrongcr cafe than the cafe in 
Levinz above cited (e). 

(a) See Buxton v. Sncc, i.Vrzey, 154. 

[b) See Clay v. Sntlgrave, 1. Ld. 

Kay. 5/6. 

(e) 3. Lev. 60. 

(<f) Salk. 31. 1. Vent. 343, a. Stra. 

2. Ld. Ray. 1206. 4. Biirr. 

♦944. j and the llatutc 31. Ge>. 3. 

G. 39. f. I. » 

Trcvannian’s Cafe. 

\flR. AYRES moved for leave to file an information againft 
^ one Trtvannian , an attorney, for afluming to himfclf an au¬ 
thority of granting replevins , whereby he, in his own cafe, granted 
a replevin lor his own gp&ds. This Mr. Ayres urged to be a 

• w • ‘ ‘ great 


(t) See the ^afe of Clay v. Sudgrave, 
I. Salk. 3/ Read v . Chaprpan, Stra, 
937. Rags v. King, Stra. 858. Wheeler 
v. Thompfon, Stra. 707. Rofs v. Wal¬ 
ker, 2. Wilfon, 264. Howe V. Nappitr. 
4. Burr. 1945. . T 



. V . * 


)l> 


laicnidmls Term, 3 . Queen Anne, In B. R. 

v t 

• * •* ' 

great niirdemeanor j and that to tfurp an authority, as to hold a T* ********* 
Ieet,. and fummons people in, and the like, is punilhable by in- c * * 
formation, &c£ 

But THE Court denied the motion at firft, because there was See M** V 
another remedy, viz* by a parco jra£ta^ this being a pound - Edd<>we8 * 
breach : *"* 


But # afterwards they ordered him to (hew caufe, &c. 


* [ 33 1 


Note, As no under-jher % iff ought to pra&ife as a common attor <• 
fo no attorney ought to pradtife as under-ficriff in granting 
replevins, See* 


Morris ctgainfi Spender. 


Cafe 43* 


TjPON A IvriT of error, the exception taken to the bail * uIcs ab ? utbail 

was within twenty days, but the rule was ferved after the in wnt:> crnU 
twenty days paft, which the plaintiff in error thought was irregu- Tldd * 8 
Mr, and fo did got put in better bail; whereupon the defendant in 1 *** 
error took ou: execution ; which . 


The Court, on folemn debate, held to be irregular; and or¬ 
dered this cafe, with the following matter, to be the {landing rule 
for the pra&ice: 

First, That exception to the bail in a writ of error mull be 
taken within twenty days. 

Secondly, Before execution can go out for want of better* 
bail, the rule ought to be fejved. 

Thirdly, The not ferving the rule within twenty days is not 
material nor inconvenient; becaufc it is only in delay of the plain¬ 
tiff in error himfelf. 


The Queen againjl Sir Jacob Banks. • Cafe 44* 

IR JACOB BANKS was indicled at the quarter feffions in If * profeouto* 
Berkjhirgy for an afflault upon Mr. Culpepper , which was re- **™ ove 
moved hither by the profecutor by certiorari : feffioi»°imo 


s 


The profecutor not carrying it down next aflizcs, the defen- Ind^hc 
dant, the fame alfizes, carried it down and tried it, and the defen- dant obtain a mf 
dant was found not guilty. , p,Ls from the 

a Mr. Nott moved to fet afide the trial, there not having been ra^andeanylt 
Any laches in the profecutor. down at the next 

•n _. . . , , ... _ aflizes by trovifi 

Powell, ju/hee , Lud, the trying it the very next affixes was without leavefajl 

t.oo foon; and there could not be any laches in the queen, nor any oltah*dfrom tU 

trial carried down by proviso a^ainft her. ^ urt * and *• 

thereon acquit. 

ted, tLc Court will grant a r.czv —S. C. x. Ld. Ray. xoSx. S. C. Salk. 0,2. S. C. 6» Mod. X45. 
I. Salk. 380. z. Burr. 11. 54. 3. Butr. 1462. 1. Bac. Abr. 353. 6te. 

D 3 ^ But 
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But THE qUESTION was, Whether THE ATTORNEY-OSNERAt 
by his warrant, giving confent to a trial at nifi prius> ihould not 
imply his confent throughout ? 

Holt, Chief JuJlice y faid, Mr. Attorney's warrant was 
only a general warrant to * try it at niji pt tus , and was more of 
courfe, than upon enquiry into the merits of the caufe. 

Mr. Attorney faid, he was no otherwife concerned than to 
give the fame general warrant he did in all cafes, 

° / • • 

Holt, Chief Juftice , faid, it was his opinion, that where a pro- 

fee utor removes an indictment, it is very hard the defendant Ihould 
nolens volens carry it down the next affixes and try it, when per¬ 
haps the profecutor cannot be ready with his evidences. Suppose 
it was for treafon or felony, this would put the queen in a wurfe 
cafe than any fubjedh 

Powell, Powys, and Gouid, Ji/ftices y agreed to what 
Holt, Chief faid ; and that none of the precedents quoted 

by the Solicitor General, who was Counfel for the defen¬ 
dant, were above five yeai s (landing, and thofc paffed fuh filentio : 

So all were or opinion, that a new trial ought to be; 

m 

And Holt, Chief Juftice^ faid, that no criminal can carry 
down a venire by proviso (a) ; but he ought properly to move 
the Court for relief, in cafe a piocefs hangs over his head, that 
the Court may fee if there be any laches or negled in the profecu¬ 
tor or not; and fuch motion they (hould never grant upon the firft 1 
inftance or (fearing, but give time to flrow caufe. 

And fo they fet afide the trial. 


(«) But fee the cafe of Kntvit v. Taylor, 2. Leon, no. 


Anonymous. 

* * 

T\EBT upon a bond for payment of five hundred pounds. 

Tile defendant pleads payment of two hundred and twenty* 
five pounds, part of the faid five hundred pounds$ to thi9 the 
plaintiff demurs; 

And pfr totam Curiam adjudged to be a difontinuance j 
becaufe he had only anfwcred to part of the demand (a). 


{a) Harlakenden's Cafe, 4 Co. 62. Swinftead %. Lydall, 5. Mod. 295. 
Afcue v. Sanderfon, Cro. tliz 433. S. C Salk. 408 Taylor %, Cole, 3. 
ThomhU v Lafcclls, Cro. Jac 27. Term Rtp 292. 

Pendtcbury v. EJmot, Cro. EUz 268. 


Clerk 



^Uchaclmas Term, 3. Queen Anne, In B. R: * t'35 3 


Clerk againft Withers, Sheriff, &c- 


Cafe 46. ' 


T^HE Case was this: A . recovers three hundred pounds as ad- K * Sheriff levy 
“*■ mimttrator of J. S. againft the plaintiff CUrk , and thereupon S 001 * 8 und VJ! 
fues out a fieri facias to the fheriff of Middlefex , who levied good s bcforcfcle hi* 
fufficient. A\ before the return of the * writ dies, the goods re- office expire** 
mained in the (heriffs hands pro defeftu emptorum. The (heriffs yet the defen- 
went out of their office, uid new ones weie made. Clerk brings dant rc« 
a ff ire facias againft one of the old (heriffs in the common pleas, 
to have reftitution of hi$ goods, and judgment was there given piamtiffthcdbe- 
againft him ; whereupon he brought a writ of error in the queen's foie the retun* 
bench. of the writ, for 

the defendant it 

• Gould, Juftice , faid, judgment ought to be affirmed, becaufe completely d»- 

Clerk is difehar^ed ot the debt, for he may plead “ levied, tkcn J 

w &c” ( a ). It is plain, he faid, the fheriff may fell the goods, e fhef V™ 

though he be out of his office, as in the cafe of Ayre v. Aden (b)> though out of of- 

and Chve v . Fere (c) ; for fo foon as the fheriff has feized, he has fice, may fell 

4iich a property, as that he may maintain trefpafs or trover againft without a 

the owner himfclf, as in the cafe of Tyril v. Bafh (d). And after vendthom **(»- 

a fieri facias or elegit executed, if the plaintiff die, the adminiftra- w2i no?, he may 

tor, or in jhiscafe the adminiftrator de bonis non y (hall have the be compelled by 

goods, or an a&ion againft the fheriff 3 and it is not like an extent , a dxjinngax di- 

where a liberate muft go. refted to the 

new fheriff. 

Powys, Juftice , agreed with Gould, Juftice ; and fo s c. Salk. 32a. 
Powell, Juftice , and faid the feirefacias did not lie ( e ); becaufe s c.*6. Mod. 
the execution was in part executed, by levying the goods in the *$o. 
life of the adminiftrator ; and if one fheriff levy, the fucceeding ^ c * Holt * 3 ° 3 * 
fheriff (hall not go on wittt it, but the old fheriff'> for after once w R 

goods are levied, it is not a fuperfedeas y but only a writ of erroi * * ** 

can»ftop the completion of the execution: beffdes, here is no fur¬ 
ther award of the Couit; for a venditioni exponas is no award of 
the Court. Then if it be afked, What fhall becofne of the money 
when it is brought into court ? It fhall be as money recovered in 
the inteftate’s life-time, and fhall go to fuch perfon as the Court 
fhall be apprized has right to it, by admnuftration dc bonn non> or 
otherwife. • 

Holt, Chief Juftice , was of the fame opinion. For no feire 
facias lies after fcizurc; nothing elle is to be done by the fheriff' 
to the plaintiff', but to bring the money into court at the return of 
the writ; and this he may do, notwithftamiing the plaintiff’s death, 
if the goods weic fuzed in his life-lime. Then if after feizurc 
the fhciiff is out of his office, yet he is bound to make fale of 


(«) 1. Lut 588 3 Cio 20S. 237 

390. 36. Car. 2. Roll 540 

(*) Cro Juc. 73. S t Moor, C37 
6. C. Veto 44. S.C 3 Duiv Abr 
SCO. 

^/) 1. Jonct, 3S6. S C Cro Or 4 n 


{<l ) Cro F! 630 
(e) S-t Mild may -> S nth, 2 Saund 
343, tint if the fhuiff ludeto cne &00J* 
to K t eluted, a / 1 re f-.i~ lies agai k.i hull 
aitt r he is oat cl hi* ofm 
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" v ' With***, 
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v Sect. Cro. 515. 

• j Sid. 407, 99, 
' i. Cro. 366 

• *. Roll Ab.492, 
i %. Vent. 439. 

Dycp 186. 
Koy, 73. 

3 . Sid. *94 


them \ and to * fay they are in his hands for want of btiyers* is nrif 
a difehafge but an excufe onlyJ for he has an authority to felt 
without a venditioni exponas, which is to compel him to do it (a). 
And the proper remedy is by dijirlhgas to the new IherifF, to dif- 
train the old one to fell (£), and (hall return i flues upon him if he 
do not (**). Now if a fheriff had an authority without a vendi 
tloni exponas , it is unreafonable to force him by a eotnpulfory writ 
to do its Another fort of dijlringas is in Ra/ial (d). If a (heriff 
return goods to a value, and then they are ioft 0 r refeued, hef is 
bound to make them good to the value returned, and debt Jies 
again ft him, as in the cafe of Mildtnay v. Smith (e). Before fale 
the defendant is actually difeharged; for the goods are taken in 
lieu of the debt* and the plaintiff has no remedy but againft the 
fheriff. Where a feire facias or extent is fuetl out, and before in-« 
quifition taken the plaintiff dies, there, upon the return of the 
tent , the adminiftrator de bonis non fliall not have a liberate ; but 
other wife if he die after inquifition taken. 

Whereupon judgment in the common pleas wa$ affirmed. 


(a) Ayre v. Aden, Cro. Jac. 73. 
S. C. Yelv. 44. Jenner v. 'Wilknls* 
i» Vezey, t>j 5. Wilbraham v. Snow, 
j. Lev. 2S2. S. C. z. Mod. 30. 

(l>) The 34. lien. 6 c. 36. is the very 
precedent; lee alio Tidd'a Pra€lice, 1C3. 
747. Cilb. Exccut. a 1. 


(r) See 10. G10. 3. t. 50. and Tidd*s 
Pratt. 165. Impcy Piatt. 134. 

(ft) Ratal’s Ent. 164. 

(i) 2. b.iur.d. 343. « 


Cafe 47.# 

A prifoner dif¬ 
eharged on the 
UteAatute, and 
after arrefted for 
a debt of above 
100L clue before 
the difcliarge, 
xnulr find fpecial 
tail. 

Sec 6. Mod. 22. 
Salk. 345. 521. 
S. C* 3. Salk 56. 
S.C.6 Mod.301. 
S C. 2. Ld.Ray. 
1088. 


C 3 ? J 


Cragger agahift Glover. 

IjOLT, Chief'Jujlicc, delivered the # opinion of this Court, and 
alfo of the Judges of the common picas, whom hefaid he had 
confulted, in the following cafe. 

The cafe was this : J. S. is in gaol for twenty pounds and no 
more, and is difeharged by the ftatute 2. Ann. c. .; then after 
fuch difeharge he is arrefted for a debt of above a hundred pounds, 
due before the difeharge. 

The question’ was, Whether he Ihould be difehafged again 
without fpecial bail r t 

He faid it feemed doubtful, becaufe of the words in the ftatute, 
viz. c< for any debt whatfoever. ,> But then the proviso is to 
be confidered, which is, u provided that no man fhall be dif* 

<c charged by virtue of this act, if he ftartd charged AND be in- 
“ debted above one hundred pounds*” Now it is obje£ted, that 
this fhall be applied to the firft difeharge only: but he faid,, fib 
ought to be applied to the fecond difeharge as well as to the^ft j' 
for he that is a fecond time difeharged, is as much difeharged Cfijr 
virtue of this act, as he that is difeharged the firfl time. JB^ftdes, 
it was the intent of the a£t, that no man fhall be difeharged that' • 
bwed above a hundred pounds. Nor can the dilcharge.'ibf^the * 
other debts be a difeharge in this wherewith he was never chari 
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Green, Executor, againft Crane. 

\ CTION on the case was brought by an Sxecutor, upon 
feveral promifes laid to have been made to the teftator. 
X JL The defendant pleaded the ftatute of Limitations ; upon 
whijh iffue was joined. 

It appeared upon evidence, that the teftator had been dead /even 
years before the a&ion was brought: but the eatecutor gave in 
evidence, a promife made to himfelf within one year, which was 
the point faved at the trial: a verdid was given for the plaintiff. 

And per totam Curiam, although the owning of the debt 
is a continuation of its and takes away all preemption of its having 
ever been paid, and confequently brings it out of the ltatute [a j, 
yet this verdi£fc did not maintain the iflue : 

And it was fet afide, becaufe the promife being made to the ex¬ 
ecutor, could not be made to the teftator infra Jex annos (b). 
g. C I. Salk. 19. 2. Vent. 152. Ld. Ray. 389. 5. Mod. 425. 12. Mod. 223. 


.Cafe 48. 

Promife laid at 
made to the tef¬ 
tator, who had 
been dead Jm>m 
years ; the de¬ 
fendant plead# 
non cffurnffU infra 
jex annos j the 
plaintiff proves 
a promife to 
himfelf within 
four years; this 
does not main¬ 
tain the iffue. 

S. C. 2. Ld.Ray. 
ixox. 

S. C. 6. Mod. 
3 ° 9 * 

Gilb. Evid. x?f. 


(*) Bull. N. P. 148. 3 * Abr * 

5x7. Cowp. 548. ^ ea v. tomaker, 

a. Burr. 1099. Lloyd v. Maund, a.Tcrm 
Rep. 760. 

^ (l) But in an /•JfitmpJU by an execu¬ 

tor on a promife made to the teftator 
above fix years before the action brought, 
if the defendant fay to the cxecutoi Within 


the fix years, “ Prove that I had the goods 
ic an d I will pay you,” and he proves it 
on this trial, this promife Will maintain 
the iffue of non eijfumjji: infra Jex annos. 
Hcylin v. Halhngs, Carth. 470* S. C* 
1. Ld. Ray. 389. 421. S. C. Corny. 

Rep. 55. 

Blackmore 


s. 
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, To an adion of 
1 fofiult and bat- 
-’Ury a pl*a of 
■DAflaulCwithin 
fxyears , is bad 5 
for the xi.Jac. i. 
, c. 16. limit* it 
ID four yearly and 
the ftatute muft 
beprecifely, and 
ftot arguments - 
lively pleaded. 

S. C. Salk. 423. 

5. C. 6. Mod. 

‘ 340. 

$ C. a. Ld.Ray. 
1099. 

6. Mod. 309. 
Carth. 3 136. 
Id. Ray. 435. 


* Hilary Term, 3. Queen Anne, B. R. 

* Blackmorc egainjt Tidderley* 

Trinity Term , 3. -/four, £0// 231. 

ACTION of assault and battery. The defendant 
pleaded no affault, &c. infra fex annos (which by the ftatute 
21. Jac. 1. c. 16. is limited to four years). The plaintiff demurs ; 
the defendant joins in demurrer. 

And per totam Curiam, judgment was given for the plain¬ 
tiff. For though this was an argumentative plea, viz. that what 
was not done within fix years could not be done within four years ; 
yet fuppofe they had joined iffue, and a verdi£ had been, that it 
was within five years, the Court could not have given judgment 
for the plaintiff: and (hould fuch argumentative pleas be allowed 
or countenanced, they would inveigle the Court in their judg¬ 
ments : 

And therefore it was resolved, that the plea of the ftatute 
of Limitations fhould be precife and dire<ft 5 for the Court faid^ 
there was no fuch ftatute as to bar an a&ion of affault and battery 
not done infra fex annos ; but the ftatute is exprefs infra quatuor 
annos , &c. « 

Whereupon judgment was given ut fupra • 


en Wangford, Legatee of Thomas Shelly, a?ainft Wang- 
C 5 °' ' ° foril. Debtor and Executor to Shelly. 


If an obligee TERROR on a judgment given in the common pleas. 

make the obligor 
bis executor, it 
is a releafe of 
ihe debt, al¬ 
though he dies 
before probate 
granted. 


The case was in fhort this: The obligee made his ottfigor 
executor, who accepted of the exccutorftiip, by his adminiftering, 
but died before probate. 

The queftion was, Whether this is a releafe of the <]ebt ? 


S C. Salk. 299. 
S. C 3. Salk. 
162. 

S. C. Holt, 3 t x. 
S. C. 1. Freem. 
520. 


The judgment in the court of common^pleas was, that it was 
a releafe. 

Upon which a writ of error was brought here, where the Judges 
feriatim gave their opinions, that the judgment in the commoii 
pleas was well given. 


*[ 39 ] 




And firft Gould, fujiice, faitl, it muft be agreed, that if the ex¬ 
ecutor of the obligee had proved the will, it would have been a 
releafe; and urged, that the non probate * would not alter the 
cafe; and he relied much upon thefe cafes, which he laid were * 
ftrong in point: 20. Eel. 4. 17. «. 21. Ed. 4.. ca. 4. fo . 3. and-* 

'■P.owd. Com. 184. Again, he faid, he is executor to ail intents 

and 
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and purpofes before probate (*), &ve only to the profecuting of Waiww, 
a&ions (b) $ and by his once talcing upon him the adminiftrarion, 
he has fo bound himfelf that he can never after refufe (c). But if Thoma* 
an obligor executor would refufe before the ordinary to ac- mil* 
cept orthe executorfhip, without having before meddled) then he WAKcrcfi*, 
held) the a& of the teftator would not nolens volcns amount to a Dzstoh 
releafe. Ex*cuto» j ** 

Shelly* 

Powys, Juflice y faid, an executor has before probate a very 
large and ample power ; and cited Middleton 9 s Cafe (d) ; for be- 
fore probate an executor tnay releafe a debt {e ), which an admi¬ 
niftrator cannot do; for the executor commences by an aft tem¬ 
poral, originally by the will) but an adminiftrator commences 
% from the Utters of adminiJlration y and fo the diverfity, Plowd . 

.Com. 280. I. Roll's Abridge 917. 36. Hen. 6. pi. 7. I. Mod. 

Rep. 213. Dyer y 367. Hutt. Rep . 30, 31. Cr*. Jac. 614, 
l. Vent. 303. is reconciled* If an executor refufe to accept the 
executormip, and is a debtor, the adminiftrator may fue him (f) * 
for he faid, it was no releafe of the debt, contrary to the fudden 
‘opinion of Twisden, Juftice y in the cafe of Abram v. Cunning¬ 
ham (g). But he took a difference between an a&ual refufal, and 
not meddling with the executorftiip for a time; for if A. make a 
deed to the ufe of B. it is A 9 s deed until B . refufes {h). 

Powell, Juftice y firft of all cited the cafe in the Year-Book of 
Edward the Fourth (i)> and faid, abundance of cafes agree, that 
if the debtee make the debtor executor, who proves the will, the 
debt is for ever gone, becaufe it is the very a£t of the teftator 
himfelf (i) 5 and therefore if it is only fufpenaed, it being his a&, " 
it is for ever gone. Now jf the proving the will is the only caufe, 
then he faid, it is very ftrange none of the books ihould take notice 
of it. But the reafon given in them is, that a perfonal a&ton 
onde fufpended is for ever gone. But it is plain the right of ac- 


(*) Sec Plowd. 180. 9. Co 38. Co. 

Lit. 292. and the calc of Parten v Bale- 
den, x Mod. 2x3. and Middleton's Cafe, 
5. Co. 28. • 

(i) See x. Salk. 302. x. Ld Ray. 
364. 3. Peer. Wins. 349. 1. Com. 

Dig u Adimniftration” (^9.). 

(c) That an executor defin tort cannot 
purge his tortious ad, after an adbon is 
brought agunft him, by delivering over 
the goods of which he has taken poflV- 
fion to the rightful adminiftrator, though 
he may difcharge himfelf by delivering * 
them over previous to the commence¬ 
ment of the a&on, fee Kcblt v Olbaf- 
ton, Hob. 49. Bradbury v Keynel, 
Cro. Eliz. 565. Paget Pneft, 2.Term 
Rep. 97 Curtis v Vernon, 3. Term 
Rep. $87. S. C. a H Bl. Rep id. 

(d) 5. Co 28. 

Plowd. 18x I. Roll Abr. 917* 


{f) So if a debtor make his creditor 
and another perfon executors, and the 
creditor neither proves the will gor a&s 
as executor, he may maintain an altion 
again ft the other for hit demand on the 
teftator, Rawlinfon v. Sliaw, 3. Term 
Rep. 557. 

(,5-) x Vent 303. S.C 2. Lev. 182. 
S. C 2. Mod. 146. S. C 2 Jones, 7a. 
S C 3 Keb. 725 S. C. 1. Freem 445. 
S. C. 3. Danv. 330. 

. ( h ) See Butler and Baker's Cafe, 
3 Co 26. b. 

(<) Year Book 2 x Edw. 4 pi 3. 

(A) See Wentworth's Office of Ex¬ 
ecutor, 44 Co Lit. 264 notit 1. Salk 
305. 1. Roll Abr. 943. Cro. Car 373. 

x Com Dig. <c Adnumftration’* (B 5.). 
4. Brown P. C 179 8. Vmer Abr. 

198 2. Eq. Cafes Abr 4.61 
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tion is in him before prohate, and therefore he ttjay releafi? infajrjr 
he may * bring an a&ion, though he cannot go on with it until htf 
has obtained the probate under feal to produce in court (*).' 
If the ordinary grant letters of admini ft ration to the Obligor, it 
will ftlfpend the aCtion, but nothing further ; becaufe it is not the 
aft of the obligee hirnfelf. If an executor die before probate, his 
executor ihalf not be executor to the firft teftator. And he 
thought the cafes in Dyer , 371. 1. Leo. 275* and PloUtd. Conu 

290. were the firft that allowed of this; and he faid, they were 
rather in compliance with the fpiritual court than lawful; for'afti 
executor is an authority given by the jirft teftator, and then what 
authority have the fpiritual court, or the firft executor, to make aa 
executor to the firft teftator (/>). Now as to the matter of the re- 
Jeafe, he faid, it could not operate as fuch 5 for then it would go(£ 
be aftets, but rather as a legacy; and yet it would not be afiets to 
legacies, except part of it was efpccially appointed to be paid away, 
for then it fhews the intent, f. Roll Abr. 920, 921. For a will 
cannot be faid properly to be a rcleafe, but a gift, and fo muft be 
liable to debts. If the obligor make the obligee executor, whtf 
accepts it; now if there be njfets , he may retain 3 if there be none, 
he may fue the heir, and fo no fufpenfion of his debt; for if his debt it 
extinguifbed, it is upon prefumption of his being fati^fied by re¬ 


taining. 


Plowd. Com . 185. 


Holt, Chief fuftice, faid, before he gave his reafons for affirming 
the judgment, he would firft give anfwers to three objections ftarted 
at the bar. The first was, when a v/ill is made, and the executor 
• dies before prolate, the fpiritual court grant adminiftration cum 
teftamento annexo, without taking any notice of the adminiftration 
by the executor. The second objection was, that it is the foun~ 
dation fur graining adminiftration to the next of kin, that the ex¬ 
ecutor died ante onus teftamenti Juper ft ajjumpfit . The THtRl> 
objection was, that fuch executor, making his executor, he cannot 
be executor to the firft teftator; but adminiftration muft be grant¬ 
ed cum (eftament. annex. And as to the firft objection, he faid, the 
* r ^1 J fpiriftial court could not take * notice of what an executor did, 
L tnough all his acts were valid before probate. As to the fecond, 

that he died ante onus teftamenti fuper fe afjumpfit ; he faid, that 
muft be taken in a reftrained fenfe, viz. ante onus y &c. taken upon 
him in their court. And as to the third objection, that an execu* 
tor dying before probate, making his executor, that he (hall notbfc 
, executor to the firft teftator, is, becaufe no man can prove th< 
will of another who is not named executor, &c. in the will. Ortu 
Jae. 614.— His firft rcafon for affirming the judgment was, that 
by the making him executor, he is inti tied to receive and pay money 
due before probate; and being bound to icccivc and pay, he can* 


( 0 ) 5. Co. 18. 1. Roll. Abr. 917. S. C. under the name of Haiton v. WoMe •*. 

Hutton, 30. Cro. jac. 614. z. Roll. Rep. 248. 

( 6 ) Seethe cafe of Heden t/. Wolfe, See alfo Flud v. Rumccy, Ydv. 160. 

* exprefJy in point. Palm. Rep. 253. 156. 



Hilary Term* 3. Queen Anne, In B. R, • 

not pay himfelf, and fo it operates as an extinguifhment; but this 
rule is"fubje£t to feveral limitations ; as if the obligor make the 
obligee executor, for he is not bound to pay unkfs hi has afttSj 
and then he may retain for his own debt. n. Hep. 4 83 Cro. 
Car. 372. Hil. 24. & 25. Car. 2. Cock v. Crofs. A fecond li¬ 
mitation ; fuppofe the obligor take admimftration, he has as much 
right to receive as the executor; but then the one is the i & of the 
creditor , the other of the ordinary , which is but a naked au¬ 
thority without any intereft, as in Sir John Needham's Cafe (a). 
A third limitation ; if the executor of the obligee take the obligor 
to hufband, this is no extinguifhment. Co . Lit 264. But if the 
obligee take the obhgoi to hufband, it is; becaufe it is in vain for 
the hufband to pay money to his wife. But when the hufband 
.pays money to the wife executrix, there it (hall not be the huf- 
band’s money, if fhe dies, but the adminiftrator's de bonis non • 
Another reafon is, becaufe it is allots ; for \t amounts to a pay¬ 
ment; and enures as a icleafe thereupon, contrary to Powell, 
2nd is as much as if he had received fo much money, and there¬ 
fore is affets in his hands. Another reafon is, by his accepting the 
admimftration tu becomes a complete executor, though he dies 
before piobate, and all the goods of. the teftator are, by a£fc in law, 
vefted in his pofleflion, for which he may bring trover: nay, he 
inay bring^m a&ion of debt before probate, and though it fhould 
appear that the probate * bears date after the bringing the a£hon, 
yet it would be well enough (b). But in cafe he had gone into 
the fpintual court and lefuled, then it would not be a releafe; for 
no one fhall be compelled to accept of a releafe, no more than of 
a deed : for the obligoi may plead * non ejl faflnm? to the bondf 
but until a&ual refufal he is an executor, though he die before 
probate; and hecitcd 20. Edw. 4. 17. 21. Edw. 4. 3. Hat dres 9 

lit. and the Lord Petre’s Cafe % which Holt, Chief Jujhce % 
faidawas argued and refolved in Serjean rs Indj about four years 
fince. 

(*) 8. Co. 135. (*) 1. Roll Abr 917. 
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The Queen’s Bench. 

Sir John Holt, Knt. Chief Ju/iice. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Edward Northey, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 



Anonymous. . . jCafe’st. 

Q U^RE.—If a licence is granted to a man to ufe my Licenceamoun* 
ground or my yard, % he thereby has an intereft in it; (o to a leafc. 
that the licence is not revocable, but it amounts to a kafe 5< Hen. 7. pi i* 
Ct uijll (a). Bro. Abr. «« 14 - 

And this Teemed to be the opinion of th£ Court, and 
that he thereby had Tuch a pofleffion, as not to be turned out by a 
revocation (£), but by an eje&ment. # 


ccnce’* pi. 29# 


[a) See Year Book 5. ffen. 7. pi. 1, (J) See Webb a/. Paternofter, Poph. 

Bro. Abr. “ Licence” pL 19. 15. 151- The Queen v. Bartere, Dyer, 177. 

Viner Abr. 9*. Hall Scabright, Rex 1/. Loid Nottingham, Lane, 46. 

2. Mod. 14. Green v. Prodtor, 4. Burr. Bagfhaw v. Bofslcy, 4. Term Rep. Si, 

**09. 


Anonymous. 


H OLT, Chief fujlicc, raid, thc’juftices of peace, in the 
forcible entries and detainers, ought to adjourn their 
and give the party an opportunity to traverfe * the force, or elfe in forcible 
the party has no remedy but by certiorari ; and every inquifition tri<?8 » 


Cafe 5a. 

in the cafe of Juftlce of 

COUrtS peace's power 


j$ traverfable by the Statute of JVfhninjler (a)* 


[43 1 


(a) See 3. Hawk. P. C. c. 64. f. 8. 58, 


But 


'filter Term, 4- v BM' 


: J&roirtMov*, But generally the jufticcs inquire into the pofleffion only, and 

award rfftitution, without trying the forcible detainer, or entry, 
upon a traverfe. 

A tenant it will Note, A tenant at will cannot juftify a forcible detainer, until 
cannot juftify a h e has been three years in poffeflion (a) ; but he ought to quit pof- 
forcihie entry f e fli on anc j app ] y t0 the juftices for a reftitution upon the forcibly 

until he has been * f r 1 J * 

tbruyeart inpof- Cntl 7» 

(effioo, 

(a) Sec jt. Eli*, c. ji, 


Cafe 53. 


Cockcroft againfi Smith. 


ajjwlt it. f^OCKCROFT 

mtfmi not agood mrpc. whn Kit 


plea where any 
time imervenes 
between the af- 
Jaults , or where 
the fecund af- 
fault is txctjjivc. 

s. c. port. 5a. 

S. C. Salk. 642. 
S. C. Holt* 699. 
S. C. 6. Med. 

*30. 


in a feuffle ran his finger towards Smith's 
eyes, who bit a joint off from the plaintiff's finger. 


The queftion was. Whether this was a proper defence for the 
defendant to juftify in an aftion of mayhem P 

Holt, Chief JuJlice^ faid, if a man ftrike another, who doe? 
not immediately after refent it, but takes his opportunity, and then 
fome time ^fter falls upon him*and beats him, in this ca (c^fon af- 
fault is no good plea ; neither ought a man, in cafe of a (mail aft 
fault, give a violent or anunfuitablc return ; but in fuch cafe plead 
what is ncctflary for a man’s defence, and not who ftruclc firft j 
though this, he faid, has been the common pra&ice, but this he 
wifhed was altered ; for hitting a man a little blow with a little 
flick on the {houlder, is not a reafon for him to draw a fword and 
cut and hew the other, See. 


Cafe 54. 


A iuit in the ad¬ 
miralty for Tea¬ 
mens wages 
muft be brought 
> Within fix years 
, after the caufe 
of action anfes. 


:: *[44] 

;? f C. %. Salk. 

3« Salk. 

•/ *27. 

' $,C. Holt, 428. 
< ,«£<C a. Ld Ray. 


Hyde again/t Patridge. 

T HE question was, Whether the ftatute of Limitations, 
21. Jac. itc. *6. extended to a fuit in the admiralty* 
for feamens wages ? 

Darnel, Serjeant. That it did not; becaufe it proceeded ac¬ 
cording to the civil law: and likewife, that it ought not to be 
conftrued according to equity, but to the letter ; and in the ftatute 
there is no mention of this*court; and it reftrains men's liberty 
that they bad at the common law, and therefore fuch ftatutes 
ought to be taken ftridtly (a). Another reafon he faid was, hp 
fuppofed the law-makers very well knew that there was a remedy,, 
net only at our Jaw, but in the admiralty too; and therefore, had 
they intended this ftatute (hould have extended to the admiralty* 
they would have mentioned it, efpecially fince it proceeded by 
another law ; and therefore hy implication it ought not to extent^ 
to it. 1. Roll. Ahr . 531. 


(a) Plowd, 54. Hutton, ion. 
» 45 > ***• 


2. Ytnt. 345 or 335. Cro. Car. 539. 1. Mod. 

Dee, 
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I, 


t 


n t 

Dee, Common Serjeant , contra . ,For that though the caufe is 
marine, yet it is as much as if the fuit was for a contra# made at 
land.* The common-law courts muft take notice of it; the ftatute, 
he faid, fays, ts any fuit,” and this proceeding can be no other than 
a fuit; and the ftatute is pleadable in chancery. 


• Hrnt 
Pateipc*. 




A ** 


- 


Holt, Chief fujlice , faid, if the contra# is made fuper ahum 
mare y the ftatute does not extend to the admiralty ; but if it 
be made upon the land, it docs ; and they have a ncceflary jurif- 
di£jion ; becaufe the (hip is liable, by the marine law, until the 
owner come in and give fee unity to abide the judgment, and then 
the (hip is difcharged, and the adlion becomes personal. 


Powell, fuJUcey faid, the common law’s indulgence to the ad- 
*miralty is of fo long Handing that it is become a right; and it 
would be very hard to make this ftatute not to extend to any fuit 
but at common law. 


Holt, Chief fuflice, faid, an a#ion of debt or an award is out 
pf the ftatute : but then the adtionmuftbe brought for the money 
awarded, and not upon the aff'umpjit to ftand to the award. The 
reafon a legacy is out cf the ftatute. is, becaufe it may be ftopt till 
debts are paid ( a ). 


{a) The point, whether itic 21. Jat. 1. 
C. 16. extends to a fuit m the admiralty 
for fen mens wiyes, was not determined j 
the cafe went oft upon the form of tl.e 
plea. S. C. 2, Ld Ray. 1204. But now 
i»y a.. Am. c. 16. f. 17 ?.nd 18. it is en¬ 
acted, “ That all iuits and actions in the 
“ eouit of admiralty, for feamens 
«< fh.dl be commenced within fix yean 
«* next after the caufe of fuch fu.ts or 
“ anions fhall accrue, and not after: 


t( PPOVJDED NEVERTHELESS, that If 
tc any perfon or perfons intitled to fuch 
“ fuit or a&on, Hull be at the time 3 t 
f< accrues within arc, a ficmc-covcrt , non 
t( ( 07 ?:pcs m rtii, impi Toned, or beyond 
“ fca, he ftiall be at liberty to bring fuch* 
“ aftion Within fix years after his ar- 
<( taming age, being dif-covert, of fane 
“ memory, at large, or returned from 
44 beyond fca.’’ 


* [ 4.9 3 


* Anonymous. 


Cafe55* 


A MAN brought to this court by habeas corpus, upon a com- A commitment 
C*- mitment by the juft ices ofneace, who have cognizance of by a juftice of 
he caufe, is not bailable until tne order is quaftied; becaufe until peace i* in cx- 
:hen he is in execution. SS* 0 "' 


Anonyrnous. Cafe 56 . ' 

I N the common picas upon a recognizance entered into Noc^wslieson.;’ 

there, a fieri facie s or eh-fit may go, but no capias lies ; but a recognizance;;, 

otherwife in this court a capias lies, for here the bail is body Si J tIie common^ 

* picas. ** 

FOR BODY. 


Voi. XI. 


E 


Anonymous. 
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* 'T 

jfjpafe S7* Anonymous. 

ra>tfclaratjon a- T*\ A.RNEL, Serjeant, moved to amend a declaration, which Was 
JJitoendcd after if- carried down to If'incbcfter to be tried, but finding fomething 

p y^ c ant necefiary omitted in it, did not try it; and it not being, as he laid, 
; i p ^ reCQr J b ut only a papa , he prayed that it might be amended 

j r upon payment of cofls. 

Which was granted nift caija • Abfente Holt, Cb\f fujlics. 


Cafe 58. 

If an aftion be 
fcitought on 23. 
£Tr*. c. 1. thiee 
Weeks after tlie 
year,yrtitjud^ 
mem be ei ttiecl 
iprthc year only 
it is good. 


Anonymous. 

H OOPER, Sirjtant, mo\ed m aircft of judgment, on a verdi& 
upon the ftatute 25. Eliz. c. 1. for not coming to church 
for eleven months. * 

His exception w*»s, thrt the featute requius the profecution 
thereon to be brought within a year pod a day, but this a&ion 
was brought thiee week* after the year, and the veididt was for 
the whole. 

* 

Powell, Jujlice , told Mm, he put them, c. the other fide, in 
mind of curing this miftalie* they not having entered up their 
judgment; for he faid, if they entered rp t.icir jadgy^nt for no 
xnnie than was within the time luidted b/ the add:, viz. fur no 
more months than were within the year, then it would not be 
ciror. 


Cafe 59# . 

Wot repairing a JJTOLT, 

farm S. A 


Anonymous. 


', Chief fu/t’uc, faid, if a farm is oat of repair In the life 
farm. 41 of the anceftor, and afteivvaids t^ic heir bring an action, he 


* [ 46 ] 

Cafe 60. 
Jtcpfcadcr. 


K 


Cafe 61. 


fhall recover damages for the whole time ; but the heir ought not 
to all edge a breach in the anccilor’s time, becaufc that belongs to 
the executor. 

« 

• * Anonymous. 

'J'O put a matter cf law in ifiuc to a jury is void. 

But Holt, Chief J*/Hie, fuic£ it would beholpenby a verdidt; 
where an ifl’ue is wholly immaterial, then there mull be a re- 
pleader (tf). 

(«) See the cafe of Stiplrton - liev don, 6 Mod. T. Rex v. Phillips, 1. Burr. 
295. 5. Com. Dig. “ Plcadu * ^R. iX.}. 

Anonvmous. 


Aparfoncannot |F a parson is inftituted only, he cannot hare an adtion of 
bring an adbom 1 trefpafs until induction. 

for tithe 1 until he 

Rott. Abr. 348. F. N. B. 36. 

Bet 


frind^gfcd 



r'm, 4< vjuecn Anne, in »: X* * * 

» * * ^ * t r * t 

But HotT, Chief fufitce , fa id, he is intitled to the fpiritual AaoNtWopi, 
profits, as oblations, &c. before indudtion : he is lilcewife liable to K 

be fued in the fpiritual court before indudtion, if he negledt the 
cure, but he cannot lue for great tithes before indudtion, for they 
are temporal. 


Anonymous. 

]F A bishop grant a patent to a m in to be vicar general, wherein 
4 *he referves a junfdidtipn to himfelf, it feems to be repugnant 
and void. So where a bifhop grants his chancellorthip with a re¬ 
fer vatiun lumfclf of inftitution and indudtion. 

And Holt, Chief Juftue y faid, what cannot a vicar general do ? 
for if he is reltrained, he is not a vicar general. 


• * ft 

Cafe 6a*” 

A grant of thft 
office of *nf*£ 
general , With % 
reftrn/ation to 
b Jhrpy is Void. 
Port. 6a. 

2. Lev 242* 

4 Mod. 18, 
Show 289. 


Colonel L/iyton’s Cafe. Cafe 63. 

•/^OLONEL LAYTON was brought into court by haheas eor- A commitmeni 
pi*s , having been committed by the lord mayor of Lon- b y a 1 °™* 
don, on his own v*cw, for a forcible entry into the Fleet 
?R lsov^and for a J or able detainer thereof. Ucdetatacrffob 

The title Layton claimed by, wis, that this prifon was, by a f^*tr"w»th 
judgment of this Court, fetztd into the queen’s hands, under outaddmg"an< 
whom he claimed. «« jujhct^of tb 

Sir James Mountague excepted, that it did not appear g*o<i, forbytfu 
that it was done by a jufhcc of the peace, for the fubfcription was ftatute8 Hat .6 
by tc Owen Buckingham , mayor,” and did not fay c< a jufhee of 0 26 
« the peace.” . ™ 

Raymond. It is neceflary that the perfbn who commits for a s c * P° ft ' $ 9 * 
forcible entry ought to mtitb* hmifei* tn a jurifdivfhon, by fub- 236 
fcnbins himfelf ajuflicc of peace. Lamb . 160. * S. C. Salk, idft 

. 353*45° 

* Mr. Attorney, in anfvver to this objedhon, faid, the Court S. C.Fcrt. 17$ 
would couple the war) ant to the convitf^n ; forth it, he faid, was # p n 
the rcafon of removing it hither by enttotart 5 whereby it would L 47 i 
appear to the Court that tlicie was a judgment to found the war¬ 
rant of commitment upon. 


Broderick, Seijea't. The lord m*»yor of London^ virtute 
1/, bi.foie any adb> of [ arlument for juihees of the peace, wa9 
a confervator of the peace ; and thciec 1 the Court will take no¬ 
tice, and alio upon accotmt of the Itatute S. Hen . 6 . c. 26. which 
makes all mayors jufhccs of the peace, and the wan ant has a re¬ 
ference to the lonvi&ion , and i o long as the convidtion flands, 
the wariant (hall be lupplicd by a rcfucnce to that. 

The wiioi t Court fud, that this objedhon, of his figning 
mayor and not juftice, was fufliciently anlwcred, far th$; the de- 

£ 2 ledfc 





1 

Ifrpllostt 

8 


r 


TJm? fame juftice 
may make a rc- 
flbrd of forcible 
detainer, and 
fine the offen¬ 
der i but if he 
commits the of. 
fender, he muft 
doit immediate, 
ly Upon the fadh 

Railway, 41. 

a# Hawk P C. 
(»fi 4 f. S. 


OH a record, on 
riew, of a f 1 
able detain*.!. 
lie pa*cy rny 
dead thiteycys 
juxtt pofT lnon 
See 31 £h» c 
rx. 


Eaftcr Term, 4. Quetn A hQfc, Iii B. R.' 1 

fe£l was fupplied by the ftatute Henry the Sixth which malce9 all 
mayors juftices. 

A second Excrr 1 ion was, that a juftice of the peace cannot 
fet a fine by virtue of the ftatute 15. Ri h. 2. c. 2. but ought to 
refer to the quarter fefiions, and cited Band's Cafe (a)• What 
power the juftices have ought to be executed eo wjlante - 

Broderick, Sojcaut. By the rccoid it appears all was done 
eo injiarte . ^ 

Eyrf. This is a commitment in execution; the ftatute 
15. Ruh. 2 c. 2. is founded upon the ftatute 5. Rich. 2. c. 7. and 
fo is the ftatute 8. Hoi . 6. c. 9. 

Holt, Chief Jvfiut, faid, the juftice of peace may fet a fine, 
but he ought immediately to commit him where t y his own view 
he finds a forcible d taming, and then, as he is a judge of the re¬ 
cord, he may 'dicurn his court, and then let a fine upon him, and 
commit him in the mean time. g 

A third fxceftiov was, that it was faid to be within the li¬ 
berties, and not with n the cny itfclf; for the lord mayor has not 
jurifdiofiun e\ery \\heie within the liberties. + 

lt, C n tf *f Qicc^ f*»id, 1 pon a view of forcible detainer, the 
party may pic id, that lie ind h s mceftors have been m peaceable 
pofteflion tn r ee years, and the juftice ought to accept the plea, 
and try it as well in this cafe* ?s m the cafe of rcftitution, and 
£>ught to ftop rtftitution ull fecn i/Tue is tried. B/ the common 
law, he fa d, a man nugl t defend 1 Is by force and arms, for 
it is his cable , but Melt ftatuMs rein am mm. 

To be fpoke to agun { h ). • 

(*) Cro Jac 

(t?) In t ik hie 1 nas Term 7 t 
JuJges t^itir opinion* u , , t c 


cr \ *i n was good. S C Fort 


•[48] 

Cafe 64. 


* Anonymous. 


rhe ipirituai A PROHIBITION to th'' fp 1 ritual court wa9 refuted for calling 

jauit may pro- ^ a woman u brandy noied w^iye.’* 
ftd for calling 

t woman Mr. E \rl infixed upon 1 uthoritics, that calling a 

( brandy-nofed womail « whore'* was only woids of h.^t. 

. A R<j 11 Abr 36 But thf Colrt were unanin ous, that, notwithftanding the 

to J« c 499 former practice, a prohibition flioul 1 not go, for that it is a great 

** e defamation 

to. Elz 5S2 • 

Sid 50.61 3 Mod. 120 SJ 1 6r6 2 Mod 796. Cro# Car- 393. x. Mod. 31. 

> flR 21. 53. Cartel, 55 1. Lu 205. 

* , Smith 



IM 

iA 


•. 

v -'f-K 'A 


-- 0 

A DECLARATION on a fpecial promife that he would pay fo 
A much money, in confideration that the plaintiff would deliver 
up fuch a bond ; and avers, that he did deliver up the bond. 


Smith agatnfi - 

A declaration 
bating that 
defendant 

__, — mifcd to pay 

Mr. Ayres objected, that he did not fet forth t^t^gave 
notice to the defendant; and that it was not faidI to whom the ^ P£* 
bond was to be delivered; he cited the cafe of Hopkins v. Sla- upfuchab 

_ ,3TV^S 

Sir T. Mount ague contra , cited the cafe of Price v. rliu ( c ), bond was ghrta® 

and Colds Cafe (d). - 2 J&S& 

. Holt Chief Ju/Uce. A general promife to pay money when a notice to the de-\ 
bond S il“e Ui, 1. muft oe i.m.dod .o bo ddi.orod up to the « „ 

obligd;, tho„ S h bo'; a third potfoo t and tho defendant oogh. to 
take notice of the delivery, for he might have applied to the obligor vcrcd _ 
to have had notice ; for where either party might have had notice . .. 

by their own inquiry, notice is not necellary In cafe of mar- ^ ^. •• 

riage of onefelt, notice need not be averted («) , becaufe marriage Cro j ac _ SJ2 . 

is of itfelf notorious. . ? T ro \, E1 i z * ***•' 

Hard. 61. 

But P®WELL, JuJIicc^ doubted. March. 51. 

Cowp. 825. 2. Bl. Rep. S53. 2. Term Rep. 45 * 

(n 1 ) Cro. Elia. 229. Cr0 - 97 - . 

(V Cro. Car. 77. (0 Applcthwait f. Nortlcy, Cro. 

(r) x. Lev. X37. S. C. x. Keb.760. Ehz. 229. 

. • # 

The Mayor of Winchefter agci:njt Willies. 


Cafe 66. 


TT is not reafonable always to inquire into the original ground 
A foundation of an antient cuftom. in a fpecial verdidfr, wherein 

. < /1 * __ A.«— fhr.Ir*- nn n f rn n 


is m. 


a cuftom was. found to reftrain any ft ranger from felting up a trade 
of a woollen draper, unlefs he was qualified according to the cuf- ^ 
tom) &c. * • s. C. 3. Salk.. 

It was.queftioned. Whether fuch a cuftom be good in any other 349 - . 

city than London •, it being a cuftom reftram.ng the liberty of the ^ c _ H <*>tS 7 . 
fubjeft in a matter fo'bcneficial to the kingdom * as trade is. * [ 49 i * 

Darnel cited the cafe of the Corporation of Dublin (a), the cafe s. C. 2. Ld,Ray. 
Of Joliffe v. Broad (*), the cafe of Day v. Savage (e), the cafe of *» 9 - 3 

%/ode v. Bin (rf), the Year-Book of Edward the Third [e\ and 

Robinfon v. Watkins (f). 1. Leon. 

Palm. 1. 1. Salk. 193- 6- Com. Dig. « Trade” (D. a.). 1.Com. Dig. *3 Bye law” (C. 


(a) Palm. Rep. I. S. C. I. Roll. 

Rep. 113- ” 5 - _ „ r _ 

h) 2. Roll. Rep. 20T. S. L. Cro. 

Jac. 596. S. C. I. Jones, 13. S. C. 

March, 77- s - c - No >’» 9 °; 

(c) Hob. 85. S- C. Moor, 871. 

S. C. 2. Roll. Abi. 579* £ 


( d) 4. Mod. 418. S. C. 12. Mod. 97. 
S. C. Skin. 621. S. C. 3. Salk. 12. 
Su C. Corny. 7. 

(0 S. Edw 3. pi. 37. 

(fj 4. Mod. 227- * 

Ml-, 
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j-yfThz 

Mato* or 

aganfi 


Mr. Raymond, that this cuftom is not good, cited Wag* 
gener's Cafe (rf), the cafe of the Taylors of Ipfiptch (£) , Peployisv* 
Rotvley (r), The Mayor of Bedford v . Fox (d), and the Year-Book 
of Henry the Sixth ( e ). He in fitted principally on Waggener's 
Cafe 1 and that great ttrefe was laid oil confirmations of a&s of par¬ 
liament in that cafe {/)• 

Holt, Chief “JujUce. Whenever a town is incorporate, it is as 
well for the benefit of the inhabitants in general as a freeman, 
where it is for the benefit of a trade ; and a by-law will extend^to 
both. The city of London has a power 'to qualify perfons, and to 
oblige infants, if they bound rhcmfclvcs, tg ttand to theirindcnturcs, 
notwithstanding their non age; but there is no fuch cuitom any¬ 
where edej which occaiioned the ftatute 5. Eliz. c. . which 
binds infants. 


Note, The Court feemed to be of opinion it was a bad cuf- 
tom (g). 

But judgment was given upon the defefl of the declaration ; for 
that the plair.titts had not intitLd themfelves to the adlion. 

Powell, fnflice , faid, mett of the corporations in England that 
are by prefeription, afliimc this cuitom. Bu.t he gave 110 opinion 
of it. 


8. Co. 121. S. C. 2. Blown!. 
27S. 284. 

(*) ir. Co. 53. 

(V) Cro. Jac. 357. 

1. Lutw. 562. 

2. Hm. 6 . c. 5. pi. z 6 . 

(/) See 8. Co. 125. 9. Co. 50. 

1. Lev. 262. Cro. Eliz. 185 Sc;. 
Godb. 254. Lutw. 564. Carter, 69. 115. 


(g) But fee War.nel r. Chamberlain of 
London, Stra. 675. Harnlbr. **. CJod- 
man, 1. Burr. ja. Rex H&naon, 
3. Buri. 1312. SC. j. Bl. Rep. 372J 
Woolley ?•. Idle, Puir ip^i. Ctetn 
•v. Tht- Mayor of Duiharu, *. Burr. 127. 
Rrx y- Suir^cons Company, 2. Burr. 
S92. Paicc v. Bar:rum, Cowp. 269, 


VV Cafe 67. 


Sir •William Drake agabijl 


3 


fpecUl ball A MOTION was made for a fpcciaJ writ, to be had by rule of 
fcanrfal. *** Court, againtt a perfon, to hold him to fpecial bail, for fpc ak- 
ifi.SId. 1S3. 307. ing ve ry fcandalous words againtt Sir William Drake , viz. 4t Tnat 
fl* Lev. 39. c ‘ he was a a traitor, one of the hundred and thirty-four fur bung¬ 
ing in the Prince of Wales , l£c.' % 

But the Court refufed to grant it; and faid it was refufed ii^ 
the Lord Wharton s Cafe, fur fcandal of u, peer (a J. f 

(«) See Farl of Stamford *\ Gnrdtl,* , r. Sid. i?.~. jr»d Marquis of Dorchcltcr'$ 
T. Raym. 74. Chctwyn v. Winner, Cafe, 2. Mod. 2x5. 


rite: 


■Tt V 

* 'V 



Anonymous. 

r^efheriffisan- OER JAMES MOUNTAGUE moved the Couit to < 
'tfc'rzbk lor the O under-bailiff of IVeJlminfhr , for not making a ret 


Itcopdufi « 
luftder officer. 


writ. 


amerce an 
cturn of a 

t 

But 



<« » 


f 
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But the Court thought the motion improper ; for that the 
flierifF is the officer of this court. 

The Court in this cafe made a rule for the bailiffs to return it, 
* and for difobcying that, bring them into contempt. 

Luttin again ft Benin. 

A CTION of escape againft a serjeant of TFood-flrcct 
Con/fter ; upon not guilty pleaded, it appeared that the ac¬ 
tion, on which he arretted the perfon who efcaped, arofe out of the 
jurifdiwtion j and the procefs was executed out of the jurifdiction. 

.» Mr. Ayres. Where an inferior court holds plea of matters 
out of their jurifdiftion, it is coram non jndice. There is a diffe¬ 
rence between proceeding erroncoufly where they have jurifdic 
tion, and where they have no jurifdi£lion (a). That actions will 
lie againft officers appears from the averment neccffary for the of 
ficcr, viz. that the caufe was infra jurifdiiliounn in order to juftify; 
and if an inferior court hold plea of a matter out of their jurifdic¬ 
tion, all their proceedings arc voidj and coram non judice , and may 
be avoided by plea (/»). But where they have no jurifdiftion, no 
action wm lie (c). Actions may be brought ngainft tie officer , as 
well as againft the piaijitiffi(d). If a man bring an action in an 
inferior court, as in the star-chamukr, an action will lie : 
and fo where a man fues coram non judice (*>), it not being in the 
ordinary way of juftice. Nd action of cfcapc will lie in this 
cafe(/J. 

Mr. Whit acre, contra. It being a matter transitory, and 
the Court having primd facie a jurifdidtion, no one fhall take ad¬ 
vantage of it but the defendant (^) And it fhall be at his election 
to avoid it by pica or not; and the defendant in this cafe is a wrong¬ 
doer, and fo ihall not take advantage of his own wrong. He faid 
he was informed, that in the city of London they never fay the 
caufe of action * arofe within the jurifdiftion, as they mutt in all 
other inferior jurildidions. A (heriff cannot take advantage of 
any erroneous proceedings, if he fufters an efcape. 

Holt, Chief 'Juftice. Three things are to be confidered as to 
the limitations of inferior jurifdiction, viz. perfons, time, and place. 
As to perfons and place3 as in the Cafe of the Marjhalfea (£), and 


, r •** 

A • * ‘ 

Anonymous, .4 

. • ’ ^ 
• Vri 

a r 1 &Sf" 


Wit 


Cafe 60•'£*& 

An aftion Set j, 
againlt afcrjcant.Jb 
at mace, for arT^ 
rcfting a perfoii '[ 
on procefc from 
the fhcriffscourt,^ 
in an aftion of & 
debt on bond, iT 
it appear that 
the bond was •- 
made out of the 
jurifdiftion of > 
the fherifts 1 ' 
court. 

/ 

S. C. Salk. 2oi, 
S.C. Holt, iS6. 
i. Saund. 98. 




CsO 


i 


(*) Nichols v. Wall'.cr, Cro. Car. 304. 
Papillon t». Buckner, Hard. / t $o. 

(b) Adncy V. Vernon, 3. Lev. 243. 
Vyc nr. Ohvr, March 117. 

(c) Mico v. Motr.s, 3. Lev. 234. 
Richardlon nr. B murd, 1. Roll. Abr. S09. 

(d) Hob. 267. Cro. F.liz. S36. 
4. Co. 14. Cro Jac. 3. T. Jones, 214. 
j. Vent. S6. 2. Moil 30.195. 

(*) Turner «. Filgatt, 1 . J-*v- 95 * 


( f) See 1. Roll Abr. 547. Maich, 8. 
2. Buhl. 64. and the cafe of Squib nr. 
Hole, 2. Mod. 29. S. C. 1. Frecm. 193. 

(^) Year-Book 26. EJw. 3. pi. 16. 
2. lnfl. 230. Rinch'b Cafe, Raym. 189. 
Ntudick nr. Stuit, 3. Kcb. S52. Wea¬ 
ve r i>. Clifford, Yelv 42. S. C. Cro. 
Jac. 3. S. C. 2. Built. 62, 

w 

4. thofe 



'*» ' •. 


* 

; 1 , 

Lvttxn 

* ’.. sgainfi 
V ' Bunin. 


' '• - EafterT&m, + Q*£Si tfOTEfr - . . 

thofe of the houfhold ; for in that court they have jurifdi&ion only 
in debt , trefpafs , and covenant, and therefore fiould they hoffl plea 
of an aflion on the cafe, it is plain they have no jurifdidtion. • And 
as to things, he fa id, the city have jurifdiction in all caufes, and 
are only retrained to place ; and therefore the defendant ought to 
have pleaded to the jurifdicHon. For if he admits of the jurifdic¬ 
tion, he is for ever after chopped (a). And an ifiuc may be taken 
upon it; and if it he found to a rife within thcjurifdittion, judgment 
final ought to be given. If a man is wrongfully brought into a 
jurifdi&ion, and there lawfully arretted, yet he ought to he dis¬ 
charged; for no lawful thing, founded upon a wrongful aCf, can 
be fupported (b). If a jufticc of peace make an order'for a man to 
keep a bayard-child, which in reality was born two days after mar¬ 
riage, all the officers ailing under that order are wrong, and they, 
are liable ; bccaufe a joffice can have no jurifdiction of the thing. 
13 ut in this cafe the Court had jurifdiction of the thing, and there¬ 
fore it ought to have been avoided bv plea. 

Powell, Jitflicc, was of the fame opinion, and faid, where an 
inferior court had jurifdiciiun in a rranlitory action, the defendant* 
ought to plead it, other vmIc t.on con flat but it did anfe within the 
jurifdiction; and to make it . ^ ant non judue, it mult appear that 
the Court have no junldidtion. ^ 

Powvs and Guild, Juft ices, of the fame opinion. 

So judgment was, that the officer was liable to the action (r) j 
nifi the defendant fhews caufe witlyn a week. 


• Gtldcr ’v. c.tcd i. Ld. Ray. 
230. 

(/,) S. Mrd. 

(^) Set Tool *!• Gwin, Lut. j «;6o. 
Squib **. Hc-lf, 2. Med. 29. 1 ns Hot 

•v Sioptr, x. Ld. Ray. 230. Alluvia 


Slope», Corny. Rep 574. Hi.^Infon 
Sliul, Corny. Rip. 15c. Rowland 
t-. V«aL, Cowp. 20. Trevor f. Wall, 
1. Term Rep. is*. Cooper r. Bool, 
1. Term Rip. 535. 


Cafe 70 . 


./Bond dated 
0 IS. is local. 


o. Anonymous. 

ed at 'T'HE dating of a bond to be at a certain place, maker it local; 

and fhould the city of London hold plea, if it were dated at 


* • 

r r 2 ] York, it would be erroneous : but the making* of a bond without 
L dating, makes it tranfnory, and may be faid to be made all over 


Lngland. 


f 

f**;'Cafe 71. Cockcroft 'ivy.'ijl Smith. 

fexhe Court win \,jOTTOiN for a new trial. The cafe was in a battery: 
- ww jjnm a new 1 VJ a pn»*ai«‘d, that the plaintiff had a material wilncfs that he 
•trial^lfc'attsry, j cnew t ,, l) C i.cr:, and yet went on witii the trial; whereas he ihould 
Z of have paid cofN, and pa: off the trial. 

w.t.ufs, if the party could luvc hid another 10 the fame udt.— 3 . C. anti, 43. 2. Salk. 645. 

6. Mod.**. 

& iIoLT> 
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Holt, Chief JuJlice^ doubted if the Court could grant a new 
trial. * 


Powell, JuJiice , f.iid, it being in the cafe of a battery, which 
might affefl a man all his life (a)> he was inclinable to grant a 
new trial. 


Cocxcaor* 

apnnjt 

Smit-h. 


9 


But it appearing that he might have had another witnefs to the 
fame purpolc, they were unwilling to grant one ( 4 ). 

Adjourned. , 


[a) See S. C. ante, 4 3. 

(/») The Court will, under fprehl tlr- 
riimftances, grama new u-al on Hocount 
of th^ unavoidable alfercc ol a inuteii.il 
Witnefs, Copping Cafe, cited 2. bulk. 645. 
Warien 1 /. Fu/z, 6. A 4 .u. 22. ; but not 
for the dclJUlt or onulllon ol the p.rt.i s, 
their counfel or attornic**, in not c- mmg 
prepared With, or go.ng Into cv.dcnce 


which thpy were apprifed of, and might 
have piodiked at the former tuaj. Ford 
*/•. 1 diy, 2. Salk. 653. Anonymous, 
6 Mod 22. i'.cc tf. Brown, 1. Stia. 
691. Cooke Berry, 1. Wilf. 98. 
Spong *>. Hogg, 2 Black. Rep. Sc2. 
Gift v. Mafon, 1. Terir Rep. 84. Ver* 
non v. Kankey, 2. 'lcun Rep. 113. 


Anonymous. Cafe 72. 

T TPON the ftatutc 15. Rich. 2. c. 2. of Forcible Detainer, where Commitment In 
^ the juft ice finds it upon his own view, he muft immediately forcible detainer, 
commit, and cannot adjourn the commitment; but it muft be 
done co infante (a) ; as in the cafe of auditors on account, fo if he - » 

has recorded the force. 

• * 

But Holt, Chief Jvfllce^ faiJ, fo long as the matter is under 
examination, he may adjourn. 


(/^•Sce Rtx v. Elvvell, 2. Stra. 794. 1. Salk. 353. 2. Hawk. P. C. ytjiedit. 

S. C. Ld. Ray. 1515. Rex v. Leighton, ch. 64. page 31. fedt. 8. 


Anonymous. 


Cafe 73. 


TX 7 HEN A person comes to this court upon a habeas e orpus> Habeas corpus. 
* * and the Court thinks fit to turn him over to the mar- Commitment. 


shal, they commit him for no other matter than for the caufe or 
caufes returned on the habeas corpus . 


Anonymous. Cafe 74. 

H OLT, Chief fuflice^ Lid, a juftice that had power to fet a fine, j u fti ce sofpeact. • 
has power to bail ; for he is not obliged and bound to com- Ante, 45. . 

mit him ; but after lie is once committed in execution, it is too 

* 4* 

late to move for hail. • *■ 

> 


Anonymous. 



• -«* ' •:* tffcT' 'Sty/*'?" " 
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Cafe 75. Anonymous. 

The Court win ^ 0 ,/ERE,—If the rules for changing of 'venue's extend to bills 
p6e change the cf exchange, 

venue in an ac- 

eion on a bill of The Court doubted ; but feemed to be of opinion that they 
****”&• did not, for the inconvenience that might enfue (<?}• 


(a) The Court will not change the 
vtr.iu in an adtion on a promiflery note or 
bill of exchange. See Holcrcft v. Col- 
weft, Andr. 66. Kirk *r\ Broad, Sayer, 7. 
pownes if. Brial, Black. Rep. 993. 


1. W»lf. 41. Pinkney <v. Collins, j.Ternt 
Rep^57i. Precjoue v. Bonnet, 3 *jdd'» 
Prau. 358 unlefs fome fpecial grounds be 
laid, Foftcr v. Taylor, 1. Term Rep. 
7X1. 


*[53] 

Gafe 76. 


# Anonymous. 

esof R R. TTOLT, Chief Jif/tice^ faid, that by the common law, without 
• B, may, t h e h c jp 0 f an y ftatute, any Judge, either of this court or the 
ifj lie t ak™ m0n comnion P^as, may take a recognisance for any fum on condition : 
cc^xizances * or ^ a mm voluntarily enter into it, a Judge has power to 


Judge 
or C 
by t 

lam 


take it. 


Cafc 77. Anonymous. 

Difference of D Y Holt, Chief Juftice. Where a cuftom is, that all lands held 
freeholders and of that manor (a) fhall pafs by furrender and admittance ; yet 
cnpyboMer. the lands may be freehold and the manner of conveyance is cuf- 
0 ternary, inaffhuch as livery is not requifite. And he faid, the 
freeholds themfelves can never be parcel of the manor, but it i§ 
the ferviccs (b), Quvre* 


( ?) For rhe nature of liechoM b»*K, 
and land-. held by copy of cou:t-re!i, Ice 
4 Rep. 31. 5 l&p. S4or 34. that ** ad 
“ -r \'u t d.'m datin' is the dminguifhing 
n:«.*kof acop/hok! 2. Lut. 1165. 11-?. 
3. Eulft. 230. 2. Vent. 143. (ru. 


1I7.. 1S5. And ns to fetting fort IP a cuf- 
tom, Raftal s >.nt. 62 2. Bruwnlow's 

Dtcla. 96. C10. Car. 41S.— Note f* 

f:i \ur ,dt:nn. 

(/) 2. Roll. Abr. 120. C:o. Eliz. 39. 
150. • 


Cafe 78. 

Title of com¬ 
mon. 


Anonymous. 

A MAN that claims common in another man's land, muft fet 
forth a title {a) *, but a man that is in fojjejfton need not fet 
out a title (£). 


jH* * 
* 




(a ) Vcrron v. Goodrich, 1. Stra. 5. 
Jones v Hammona. 2. J.d. Ray 751. 
\ rroud v. Lai, 4 Mod. 424. h*lly rt. 
P.Ciy x. Ld. Ray. 331. Johns •?>. Wh* t- 
ity. 3 WjI f 6} Grimltcad v. Marlow, 
4 1 err. 1 Rep. 717. 

(b'j Hir.MigjSon v. Birch, pc/t. 229. 


Langford i». Webber, 3. Med. 332. 
St. John*' Moudv, i Vent, 2-5. Block- 
Jcy it Slater, 3 Lev 266 Kcntjfh **. 
'I *ylor, 1. W.lf, 326. Waring </ Grif- 
1. Burr. a<\ 3. Rider v. Smith, 
3. 'len.i Rep. 7."6. 


The 



Cafe 7f. 

A con ft able may 
be indi&ed £cr 
€e unlawfully, • 
“ obftmotcly, 

“ and contemp- 
“ tuoully neg- 
<c Kding and 
“ ufufmg M to 
miktarcturnof 
what he hat 
fcort \ nder a 
wair«nt of dif- 
t» f , d lefted 
toll m,on icon¬ 
viction on ape, 
n J lWute. 


[54] 


S C jLd Ray. 
S C. 1 Salk. 


3 ^ 
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* The Queen againfl Wiat. 

/"VN an information in the county of Suffix , federal perfons 
were convicted for killing, and being aiding and aflifting to 
* idling dec*i, and a warrant was made to levy the penalty by a 
diffiels $ which warrant by a chufe 111 it was to be relumed. 

The warrant was delivered to the defendant, who levied the money, 
but made no return of the wai lant; lor which offence the defen¬ 
dant was indicted, and the mdiftmcnt was icmovcd here by nr- 

tlGfST*. , 

Sir James Mount ague for tin difndant fiid, that the not 
returning the warrant is not an off.nee criminal to be indited 
upon ; and finding the mo i°y to levied, makes for the defcii- 
iimt. % He excepted, t’at there ought to h^ve been a time and 
place when and where lie (hoin l "have returned this wariant to 
•the n, for he is not boun 1 to t ,n % F *1 over ■* LngUnd to hnd them. 

Again, his warrant is hi-* juftncation and indemnity, in calc he 

(hould be fued for a tiefp ils. 

• 

Mr. Si Rjf ant Erodtimck cont a. By the very frame and 
dofign of tne act of parli unent, it is the dut) ot the conftable to S C Fort, jay, 
m<tke a teturn of his wai i mt. lie faid, how could the jufficcs 
knov/ how to difhibutc the pool’s part, unlcfs it is returned to the 
jufficcs what money is levied. *1 he c< illablc i» in tins caf* made 
a public officci, and it is a mifbehaviour of him. In anfwer to 
the objection of travelling ovei England to find them, he faid, 
suffices are always fuppofed refident within tffir ov/n counties. 

t * * 

Hut b) Holt, Chefjujtiu^ Thue is a difference oetween »c- 
turnmg the warrant itfclf, and i ttui mug w h it l.e has clone. I lie not 
fixin n i time when, and pi ice whe e, is no fiuit, foi he ffioulJ 
have dpnc it foithwith, and uiy-whuc within tne county iuffices. 

PowrLi, Jnftne. 7 he return is n cefiar\ > beciuf* he may 
levy only p~rt, and then ffrthei proccfs fliould go out. fci u the 
whole cannot be levud, then the jult^es mull go u* on another 
part of the 

And pra. tot Clrixm, It is an offence mdi&able, for 
j^ot icturning what he his done 

IIoi t, Chufjuflue , faid, if a man is under three convictions, 
and his goods aie fufhciuit to inlwci two ot them, the money 
(hall be pud, and he (hall ffand in the pilloiy for the third: buton 
one conviction, if he want hut two Jhillmgs in the whole, the 
jufficcs cannot take it, but lu mult le nnpnloncd, and ffand in the 

pillory foi it afteiwaids, 

' Ayri s. That the* conviction was mught; for thit it was not 
fet forth, that th cxirmn «tion an I oith were within the juritdic- 
4ion of the jufticcs. He ol ji cted, that he was indited for not re¬ 
turnin'* the very warrant itkll, winch, he faidj he ought to keep 

tor hu own indemnity. 



r ' f r 


?§»* QtTFfH 

^ cranft 




'' Eto iff 5 

Mr. Attorney, as to the objefhon, faid^ that it was in the 
indiftment that he was debito mode com ldted. ' 


Judgment was flawed till the firfl day of nextTerm for the refo* 
lution of the Court, when judgment was given againft the defen¬ 
dant 5 


•rss] 

Cafe 80. 

Centra pactn 


Holt, Chief fufticc , differing • not but that he faid it was an 
offence. But he fait 1 , in all proctfs theie ought to be a place, 
and a time, for the return. 

* Anonjmotis. 

« /^ONTRA PACLM ’ in an md.ument fin a nonftafance is 
^ noMiccefi iv. • 


Cafe 81 . 


7 he Queen dv / BJs. 


An indftnrcrt 
fo» ■» coi f\ 
in clnr., i* u t 
W tft berg fc. 
tliti oi rtchH s 
gpod, w tuout 
*s«jr mg t t 
the ch d wds in 
fdfia baltaid 


i 


IN DTC I MLX I for a covspir u intending to fcandahze 
* a t er'on, and *o g*t money out of him, b) alledging him to - be 
tnc Mtner <f l ch Id wmch luch i woman was big with , but the 
muiion* a is lot {\y it was a baitaid child. 

W rLr>, tui t. A confpiracv to do an ill thing, where no¬ 

thin^ ist\ i tv) | ut it in execution (a), ffands lingly upon the in¬ 
tention, . nd is not an ill or c inn pal thing, it docs not appear in the 
inJ t, tnitthe matter of flmder is ialfc,and theicfoie it muft 
b~ intended tni . In an indictment oi tins mture, or in cafe of*, 
perjui), “ j- il o it vwhti^t^ Uc.*' do not make the chaige to be 
f ilie , hut theft woids, ubi in,tru j.t is not tiut (b). 


Holt, Ctnf fit'll fud, J oi 's C fe waste \ nice, and by his 
content tli y lhouM rot be fo p cc igun , and he queQioned, 

whether any ore caie in tne law was lixe it. 

# 

Wlld, Sn'jt'mty fud, Faux's Caf (t) was fomething like it. 


• FIoli iChifyutfue, fud, iftwooi thiee \ tifinis meet together, 
and difeourft *nd confpire how to accufc another'iallcly of an' 
cA i ce, it is of itfeif an ovtita /, **nd is |in offence indi&abL (d). 
bo if two or inc c meet together (t ) to confpire the death of the 
queen, yet ti jugh tlwre was not! ,ng but words paffed, the very 
ailunbling t< gethcr wa a an overt act [/)• 
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Term, 4. Queen An&e, 1 In B. 

The exception the Court went upon was* that it did not ^ H *^j£** 
fufficientiy appear that the charge was criminal, it not appearing 
the child was a bartaid. Yet the Court faid, this exception, 
viz. the not laying it to be a baftard-child in the mdi&ment, was 
prima wiprejjioms . 

Powell, yujiue , faid, if people meet together to confult or 
confpire, to make it criminal they ou^ht to come to fome refolu- 
tion , then he thought, it it appeared that he repented it might 
alter the cafe. 

T*he Court took time to confider of * precedents, and fee * £ ^6 } 
whether any went upon the omiflion of u baftard” in the mdidt- 
ment (a). 

\a) Reg v fiefl md Others, 6 Mod 3** 1 Rex <u R fpal, 1 Black Rep* 

1S5, S C. 1 Salk 174 S f 2 L* 368 S C 3 Buir 1320. 

Ray 1167. Rex v Edwirds, 8 Mod. 


Goddard a^awfi Smith* 


Cafe 82. 


A CTION on THE case 1 he declaration ftated, that Richa/d An aft on for a 
Smith and 6/ 7 i/Iophtt Prtjlon confpired between themfelves m die ous profe- 
falfely and rraliciouflv toe lufe Rnha+d Go Id irrl to be indi&ed as a ^iat°tht pontiff 
barrator, without an) ca he or colour of fuch crime being Commit- reoflaw- 
ted by him , that they fillely and 11 ahci >u*ly caused the fame to filly djchargtd, 
be done , and that he *hc fud Richard Goddard was according to i* not mamtam- 
law In a due a 1 1 hrtfu' mnner theteof dtfi.haized . To pro\e this, cd . b> a 

the plaintiff prt luccd at the trial a nolle pjojcqui by the attorney- ttud onthctn- 
rgencral , and. Whether this were fufficicnt e\idcnee to maintain dittjpcnt 
the declaration ? was the qucftion for the opinio 1 of \he Court. s C 6 Mod 
Hot T, CJ nffujhce^ feemod to difallow of nonptofjfis and ctjjat 261 
prcctjju s, for the proper way would be to plead net guilty, and s c 
X HE ATTORN EV-GF N ERA L tO Come 111 and COnfcfs. It (cl). * X C 

Mr. Harcourt, Majler of the Cioun Offite, (aid, the firft 249 
nonprofs was in tl c fixteenth year of Charles tl t £ c 

It was a doubt, whether an action of confpiracy would he upon a silk 456 
fuch an acquittal, for the declaration mult be, thit he was debt to Ld Ray 7 at. 
modo ccquictatus . 

Darntl, So leant , •faid, Suppofe a minded ire be was profe- 
cuted, quouf te there was an entiy of a no ijrojsj would tnat have 
been good ? 

To which thf Court e no diictfl anfwcr, b it feemed to 
incline that it would not, foi the notptefs is not a dikharge of the 
crime, but 011I) of the indictment (b) and they went upon Mr 
Harcour 1 *s report, that they ukd to indict them again, and not 
£0 proceed upon the fame indictment (t J. 


1 Salk. 

3 Silk 

Holt, 497. 
ir 5 


1 B 1 Rep -S5 
1 Bac Abi 62 


(a) Reg 1/ Ogletl orpt, port 115 
( 4 ) 4 Com Uii, “lnddtment ^K.) 

>«« Jufticeb* (W) 

(r) Thf Colft held, tint the evi¬ 
dence did not n 111 nn the declarat on, 
Ltwaufe a »; M < <pi docs not, is an 


a 2 it* *1 doe#, difchaTC / n»t, butorly 
put* the dtlenuant **4 ft iny , lut tl cy 
field, tl it li God la d hid pleaded tot 
gi /y t and the atton c> gcnci 11 ad con 
iefted th* plti tint would ha\ e ma r 
tamed rl t diclaiition S C 6 Mod 262 

'1 he 





* idKmft 

K 

Cafe 83. The Queen againfi The Inhabitants of Stratford. 

!?■*• indiamcnt t?rroR to reversk a judgment given in an in&i&iitalt 

> 4 m m. wumfinir 11 , , " w 

for not repairing a highway. 


u ;*w not repairing 
ft highway, ftat- 

ingj thur it was Mr, Raymond excepted, that it was not (aid the way was? but 

fo narrow, . b ut t h dt lt Wd $ ct iam an o U jia , fccda , 4/ lutofa y a$ to 

n clayey, that u hinder the queen’s fubjc£ls paffing.” Now it did not appear 
«* people* could hut that lt was antiently fo, and that it was not narrower than 
«« not pdfs,” is before ; but it was not (hewn that the way was ftraitened and the 
infuffiaent. paflengers delayed. 

For which the Court thought ft was inefficient, but put off 
judgment until next Term, upon the prayer of Nortcliff, that 
he might infpect the record. 

Judgment to rcitrL it, mji eaufa by the laft day of Trinity 
Term* 
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Cafe 84. 


A SURRENDER was made of a copyhold eftafe for life, the 
lemur Jer toam n am! his wife for life, and their heirs and 


* Idle again ft Cook. 

A Jan tnder of a 
cop) hold “ to 

“ oi the a fjj rr nh an j f or default o f fuch iffuc, the remainder over. 

** furrenderor 0 

tt for ijf t> ard The queftion was. What eftatc the man and his wife have, 
“ after I is de- tlierc not being the words * c of their bodies 

« ufifof S and f^ouLD, Tv// v,hcld it ai cftate-tail, and he faid, he made & 
*« his wife,their difference bet , w».n acopvhold and freehold eftate, quoad this ; he 
«* heirs and if- compared this ca(c to Beicjford's Cafe fa) and Peck's Cafe ( b). 
€€ fignsfoi Utc, He fill, a fich iffue” qualified the general words (c). He took 
««^md tor de- a difference between a grant to a man and his heirs, and the heirs* 

€t iflucy to ^he uf f * m (d) • 

“ ufe of the Powy SyJuJLcey held it a fee-fir?pic*. To make an e(late-tail, 
«« tlw 1 mu ^ a PP tar from what body the iffue mud come (e). I 3 ut in 

4< deror for'e- ca * e a Revile i* 1S otherwife, bccaufe of the intention (/)• 
«c vcrs » con. And being /jwpj cohflti (g) 9 he faid, in a conveyance, 2 * cor - 
veys an eft itt m u pore" is pn often tial part, but there may be words tjnta~ 
fee to the huf- mount (h). It being an eftate to the hufband and wife, and their 

butb 3 fucl7aJt 5 ^ e,rs * " or( ls, u <md for default of fuch lArue,” are uncertain 
JJJ* thty C would whether it is meant the ifluc of both or of the furvivor. He made 
have cnl> *a\tn no difference between the limitation of a freehold and a copyhold, 
unfftatftuil and cited the cafe of Stag w l v. Home*{i)y aid Harrington v* 
S C a ball 62 j Sm tb (k). r i he will of the donor is to be obferved in eftates«tail 9 
S.C Holt, 164 but then the will muff be man ifefie exprefla. In conveyances, 
S C a.Ld Ray the Invitations of eftates hive known words ; andhe faid, it woiU 4 
be of uang^rous confequcncc to allow a latitude. 

Powei L, fvjlitey hf lu it a fic-fimple 5 for the words were* 
a and to thw* hurs of the aloidnd Laron and feme 9 and pro dejefttt 


*i44 
S C 1. Peer. 
Wins 70 
3 Atk 101 
1 Pr Wins 14. 
S. Vtzey, -57 




(*) *» Co 41 
(/) Litt Rep 

(r N 1 tt 10 p 347 Mcor, 424 
(</' I»lo\ d <,41 1 Leon 50 

(r L tt ltut 31 
(/) Hob 32, Co Lit 27. 

I £ 9 }J * 6 11 a ^ 


(&) 37 Alfizc, pi 17 S C Co Lit 
a 1. 5 lltr s pi 6 T tr Abr. 743. 

4 nd Aliihaoi 1 1 vwg, Cro Iliz 47S. 

Clild^ a.Wtfcot, Ljo ILz 470 

(/) Cro Car S C. W. Jones, 

34* • 

(/I) a S.d 4Xv 


“ tali* 




fC tails ixit&s” He was not for confounding eftates-tail and fee; 
for though the intent of the parties might be to make an eftate-tail, 
yet he .would fuffer a mifchicf rather than an inconvenience. He 
inquired if there was anything irf this cafe to make it a fee-fimple 
conditional * at common law, which the ftatute De Donis has now 
made a fee-tail; for this ftatute was made to prevent the abufes of 
the wills of donors, by letting a fecond hufband or wife be dowa- 
ble, or tenant by curtefy. He could not fee the difference that 
Gould, Juftice^ took, between a gift to a man and his heirs and 
to the heirs of that man. He thought they had gone too far already 
in matters of intent, which nfadethe law fo uncertain ; and in this 
cafe there was nothing but general words for the words 44 fuch 
44 ifliie” to refer to. 

# Holt, Chief JuJltce, held, that this is a fee, and by no means 
can be conftrued a fee-tail. He owned the intention was to make 
it a tail, but he could by no rule of law do fo, without a manifeft 
• violation of law. He faid, furrenders muft be conftrued as deeds. 
Litt.jeft. 31. To make a tail, there muft be a description of the 
body from whence the heirs muft come. Co, Lit, 27. There is a 
great deal of difference between a man’s exprefling his intent in a 
will and in a conveyance; for in the laft, thelaw has eftablifhed cer¬ 
tain legal words,and no other, though they are tantamount, will do ; 
but in a will, hefaid, the ftatute 32. Hen . 8. c. 1. gives him power 
to convey away his lands at his will and pleafure; and he relied upon 
the words 44 will and pleafure.” Had the fubfequent words, u pro 
44 defeftu **//«*,” been confident with the firft words, they would 
have qualified the gener il words. If a man give an eftate to a baftard 
and his heirs, and if he die without iffuc the remainder over, this is 
void 2 for it is a limitation upon a fee to defeat and defraud the 
lord of his efeheat. The cafe of j*bt aham v . Twtgg (tf), he faid, 
was a great authority in this cafe ; and he faid, he could not 
diftirjguifh between them. Co Lit.fo. ?o. He faid, a grant to a 
man and his heirs lawfully begotten weuld be a fee, but to a man 
and the heirs of him would be a tail. To conftrue^his an eftate- 
tail would be repugnant to the premifes, bec2ufe it is to them and 
their aifigns ; fo that it is defigncd an aflignable eftate, which* is 
contrary to'an cftrtc-tail, for that is r^ftrained by the ftatute. Hob. 
170. Dyer , 264. He faid, as the intuit of the * parties is tobe 
confidered, fo the rules of law are to be obferved ( b }. 


M Jones, 34a. 

It was adjudged, tint the> t^ok 
•n eftate in tec-l.mplc, S C 2. Ld. Ri> 
iff*. But fet Rigdtn 1/, Vullie*, 


z Vc 7 c>, 252. 3 Atk. 731. Cood- 

titli 1 Stokes, i Wilf. 341. Fifhcr-. 
\\igs;, Ld Ra> 622 1 Peer. Wits. 

n$. # Sutton 1. Stont, 2. Atk. ico. 


* * r 1 
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lot* 

agmvjk 

Cock. 
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Cafe 8$. 


lifter Term, vQueeti Aifiae^ 7 ^ii 'Bl'lt. 

^ ' > ‘v 

The Queen againft Weft, 


* The fefilons '“pHE defendant had an order made upon him by twojuftices 

M f* .i 1 * t /» t lm 1 1 • • . * « • 


cannot commit 


for keeping a baftard-child ; he appealed to the general 
° r ^*5°“ quarter-feffions, who confirmed the order, and committed him for 
of filiation , but difobedicnce to their order. 

hi* ft KMgni* 0n was brought here by habeas corpus . 

zance. Mr. King moved, that he might be discharged 5 for that the 

S.C.6.Mod. 180. juftices ought not to have committed him, but to have proceeded 
S.C.&. Ld. Ray. U p Q n his recognizance. * 

Poll. 65. 136. The Court feemed to be of that opinion (a). 

An order of fili- There was a fault in the firft order, which was, u Dr. Fuller 
ationon the ex- and another, two of her majefty’s juftices of the peace, doth 

jufiice is bad, “ adjudge, &c. Co. El. 108. Cro. Cur. 464. 

though the ad- x$ ut THE Court thought this not fuificicnt to quafh the or- 

judication be by ... . 0 * 

twojufiices. der ( b )' 

x. Salk. 73. 5. Mod. 322. Burr. S. C. 137. 0 


An order of But they quafhed it, for that it appeared the juftices ordered 

maintenance for to pay ail CXCeiTlVC fum. 
an txccjjtvi! jam * 

is bad. 

A reputed father And note, Though they quafhed the order, they ordered him 

lhall be bound to appear the next fdftons. 
over, although 

the order of baftardy be qualhcd.—2. Salk. 4.75. , 


(0) See Rex v. Hammond, 2 Bui ft. 
341. Reg. <v. Sxmmcns, pill. 136. 

( b ) See Billings v. Pun, 2. Bl. Rep. 
ioi$. Rex v. W)Uco, 2. Stra. 1092. 


Rex v. Torre ft, 3. Term Rep. 48. 
Rtx *•'. Hamftal Ridgwarc, 3 Term 
Rep. -?8o. Rex v. Stotfold, 4. Term 
Rtp. 596. 


Cafe 86. 


Colonel Layton’s Cafe. 


One in execu- {VOLONEL LAYTON being brought up by habeas cor - 

tk>n for a fine pys 9 % 

S. c. ante, 46. . Holt, Chief Ju ft ire. ordered precedents to be fcarched, whether 

$. c. poll. 236. a perftm in execution for a fine can be bailed, having brought a 
writ of eiror and afligned error. Sec Cro. Car. 557. 1 . Sid. 

320. 296. $1-286. 1. Kcb. 88. 

After precedents fcarched, 

Holt, Chief Juft ice) faid; fie found the cafes not put fair in cafe 
of execution ; and faiJ, bail in execution was always refufed. 

And of this opinion were the whole Court now, and re¬ 
manded him (a)m 


(a) Stf 2. Kcb. 173. a difference be- bring the cauft* to a trial; and the Litter 

1 tween bad to reveifc* an outlawry and to is to defeat the whole record.— Not* /«• 

reverfc a judgment ; becaufir in the firft Jointer cditnu. 
cafe he is l.able ; for that Is in order to 


Startup 



* [ 6o’J 
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Eafter Term, 4. Queen Anne, In B. R. * 

* Startup againft Doderidge. 

A PROHIBITION was moved for to a fuit in the ccclefiaftical a mdk< uocer- 
court for tithes, upon this fuggeffion, quid d tempore cujus , tain, &c. is 
tSV. babebatur talis antiquus uftts et conjuctudo de mods decimandi v ° 4<1 - 
de it pr-o omnibus dccimis quibufeunque infra paroebiam de W. s. C i. Salk, 
it fines , Intiites , et loca decimabilia ejufdem quoquo mode crefcenti - 657. 
bus, renovantibus, five centingentibus, viz . quod o:nnes et finguli s * 
froprietariiy eorum firmarii, vel occupatorcs ali juarum terratum 2 f’ c B ^ ^ 
vel tenementorum infra paroebiam de W. pradlflum, ts'c, per ug/ 
totum temp us preedifium annuatimJoiverunty etfolvere confueverunt, 
rrSlUri ecclcfi* paroch a l: side Y\ . pr a ditto firmario Jive deputato 
rettoriet illius pro tempore exijhnti upon requeft fecundum ra - 
2s. legal: s monettr Angli* pro qu&lilet et utraque lib ret 
veri adautti av.nualis redditus vel valor is 9 a POLICE of the true 
Unproved yearly rent or value, rcfpeSlivorum t err arum et tens - 
mentorum infra paroebiam de WIslington prerdiflam, t*fc. et non 
ultra 9 in nomine, l.co, ac in plena fatisfadlio^e^ omnium et fingularum 
decimarum quarumeunque annuatim c* ejeentium, CSV in vel fuper 
refpefiiva terras et tenementa fua infra parocbi< m de W. pros - 
diham, & c. which the feveral rcch>rs, &c. have, time out of mind, 
accepted in full fatisfaiffion, &c. of all tithes, and the cuftum afore- 
faid inviolably obfeived *, yet the defendant, knowing the premifes, 
has fued the plaintiff in the court-chriftian for fubftraction and non¬ 
payment of tithes of hay and wheat in and upon the lands and 
tenements afordaid, in the tenure and occupation of the plaintiff, 
being in the year of Our Lord 1696, growing, &c. and fuppufed by 
him to be fubftradted and taken away, lu et the plaintiff’, &c. 

And a rule was made for the defendant to fhcw # caufe, why a )U * 
prohibition flbould not be granted. 

Mr. Pengelly cited the* following cafes to {hew, that where 
a modus is uncertain, or expofes the pa: fen tc be defrauded, it is a 
void,;H 0 r/ttr : Pe*ry v. Soame (a). Alien's Caje (b) 9 Took v. 

Ledger d (c), IViijcn v. The Bijhop of Cat life ( d ), Farmer v. 

Lawrence (e) 9 and Page's Caje (fj. 

Br.oderick, contra , cited, the Cafe ef Tenures (g ) 9 Titus m v, 

Perkins (bj 9 a c. ft* in Leonard [i), and the Fourth 1 jt lute (k). 

Holt, Chief Juftice 9 faid, that whatever may be good by agree¬ 
ment may be good by cuitom ; and as cuffom may dnr.iiiifft titncs, 
fo it may increafe them. So, by cuffom, lead 111 Derlyjbire pays 
tithe. Whenever a modus runs high, it is a ffreng pieiumption 

that it is no modus. 

• 

T,he Court refufed a prohibition •, becaufe it appeared 
that the modus (as it was pretended to be) was cl mgn the 
full value (l). 


(a) Cro Ehz. 139. 
(6; «. Roil 164. 
(0 i.Ktb. 61s. 

( d) Hob. 107. 

(*) Sulcs, 397. 

(/ ) C10. Jac. 671. 
(f) 14 . CO 15, 

Vol. XL 


(£) 3. Mod. 132. 

( 1 ) 2 L .4 n. iw’. 117 . 

(>&) 4 io.l. 91. 96. 

(i) Sec tic c.ifc of Bine v. Doddcridge, 
J. Ld. Rjym. o v C and 2. Bi. Com. 30. 
1. LI. Kcp. 420. 2. Bl. Rep. 1257. 

TRINITY 



TRINITY TERM, 

The Fourth of Queen Anue, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt . Chief Juft ice* 

Sir John Powell, Knt. 

Sir I yttleton Powys, Knt . 

Sir Henry Gould, Knt . 

Sir Edward Nor they, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 



Anonymous. 

M R.SER JE ANT DARNELL moved in arreft ofjudgment 
in an a&ion for words. The words were, c ‘ Y ou have 
“ forgot fmee you lived in the Black-Bull-Yard / You 
w are a rafeal and a villain j there you could procupe broad money, 
u and could clip it when you had done, and there the (beers could 
41 go.” He infilled upon it, that * here was nothing in thefe 
words all#dgcd but only a power of doing, but no pofitivc chaige. 

Powell, Juftice , faid, taking the words all together they would 
bear a flrong intendment th?t tne fact was done. 


Cafe 88. 

Words may be 
aflionable, 
though they 
contain no da- 
red and pofitive 
affertion. 


[ 61 ] 


Holt, Chief Juftice^ put this cafe: Suppofe a man is dead, and 
Aj. fays, u John of Styles could luve murdered him Shi&rty If 
this would be a&ionuble. 


The Court took two or three days to confider of it: but 
afterwards the plaintiff had his judgment. 


F a 


Page* 


Trinity Term, 4. Queen Anne, In B.R, 


Cafe'Sg. Page again ft Hayward. 

in . tai1 SEARLE deviled his eftate to his niece Alary 

man joh" Tn Bryant, and the heirs male of her body, upon condition and 
making a tenant provided, that fhe intermarry with, and have ili'ue male by, one 
to the praapcy furnamed Searle ; and in default of both of the faid conditions, he 
Who vouches devifed to Elizabeth Bryant in the fame manner ; and in defedt 
them jointly, thereof, he devifed to George Searle for fixty years, if he fo long live; 
over' the Tom- re ™ ai nder to the heirs male of the body of the faid George , and 
xnon vouchee. their ^ uc male for ever. 


S. C. 2. Salk. 
57 °- 

S. C. 2. Eq. Ab. 
362. 

S. C. 3. Salk. 
96. t 35 . 

S. C. Holt, 61 3 . 
S. C. Pigot on 
Rec. 176, 177. 

2. Roll. 194. 
Stiles, 3 ip. 

Cro. Jac. 318. 

3. Cro. a 1. 


Mary, and Elizabeth and her hujband, for fhc had then married 
one Cliffy joined in a fine to make a tenant to the pracipe, who 
was one Ifaac Saverey. Ifaac Saverey vouched Mary Bryant „* 
Elizabeth Cliff and her hufband, and the wife of the teftator with 
her hufband, fhc being again married, and vouched them all 
jointly ; and they vouched over the common vouchee. 

Two general queftions were : 

First, Concerning the eftate the fitters take. 

Secondly, Whether the recovery flittered is AifScient to 
dock the tail. 


Andrefolved PER CuRlAM, 

First, That Alary takes an ettatc-tail in pofTcffion, and the 
other an c(late-tail in remainder (a). See Co . Lit. 26. b . 
17. Edw. 2. 23. 

Holt, Chief Jufticc, alfo faid, the fbtute De Dorns i* not to be 
taken ftridlly, but all limitations within the meaning of the ttatute 
ought to be fupported : w Words of an exprefs condition (hall not 
4< ordinarily be conftrued as a limitation ; but where an eftate is 
<c to remain over for breach of a condition, which is by exprefs 
44 words of a condition, yet it ought to be intended as a limitation." 
Suppofc a priecipe is brought againft tenant in tail and a ft ranger, 
is this a flaw ? Surely no : fuch a recovery I hold good.* 

[a ) It wa* adjudged by the whole ten, provided and upon condition, that If 
Court: First, Thai the eltate devifed Die married any other perfon but a Searle 
to M<iry was a good eftate in fpecial tail j the eftate ftiruld go ov t -r, a common 
that is, to her and the heir* male of her recovery fuffered before marriage would 
body begotten by a Stark.— Secondly, bar the cftate-tail and remainders ; and 
That the words tc upon condition, *Vc.” thi Court took a difference between 
though expref. woids of cond>T\on y ftiould a collateral condit on and a condition 
betaken to be w^rds of hmuuttcv. — which run* with the land ; for if a donor 
Thirdiy, That tlieeftatr-ta 1 receive a rent with a condition to re-enter, 

did not ceafe by marrying a perfon whole a recovery will not bar it ; fitter if the 
mine was not Stark, becaufe ihi might condition be to re-enter tor non.payment 
poflibly furvive her firft hulband, and of .1 fu.n in grofs. Cruiie on Recoveries, 
.afterwards marry a perfon of the name of 282, 283,—See alfo Gulliver v. Alhhy, 
Srar/'.—FoviTH 1 y , That if the eftate 4. Burr. 1929. Fcarne, 314. Driver 
. bid been devifed to M.ity and the heirs n. Edgar, Cowp. 379. 
male of her body, by a Stark to bt begot- 

Secondly, 



Trinity Term, 4. Queen Anne, In B. R. 

Seoondly, I hold tenant in tail may well make a tenant to the 
fracipe (a). 

Judgment was given that the recovery barred the eftate-tail ( b ). 

(a) See this cafe reported very fully, (£) Cruife on Rccov. 238. 

, Pi got on Recov. 177.—Sec alfo Leech v. 

Cole t Cro. Eliz. 670. 


Page 

aga njl 

Hayward. 


The Queen again ft Johnfon. 


*[ 6 z] 

Cafe go* 




'R. SERJEANT BRODERICK moved toquafh anindidt- ifajufticecom- 

-ment, which fet forth, that a juftice had committed a woman ™ ita P ufon / or 

,jto prifon, “ there to be kept till further examination ; and that th „ f the officcr 
becaufc the officer did not carry her to prifon, but kept her in his ,- s mdiftablc for 
own houfj ^though he brought her forth upon demand), he was not carrying him 
indited, as difobeying the ju(lice’s order, and behaving himfelf [^ ou pr ^ e * 

* negligently, &c. The commitment was on Saturday , and he du ° c “ 5 the p ri fonl 
Jprought her forth before the juflices on Monday . cr on t heday of 

Per Curiam. He ought to have carried her to prifon forth- Nation** cxami " 
with : whereupon the C.jURT refufed to quafti it. s.c. Trcm. 119. 

It appeared alfo, that during the time he took a note from her It is a mifdc- 
for ten (hillings; which the Court held a great mifdcmea- nuanor in an 

' 0 officer to take 

OOF {ajm anything from a 

(a) See Reg. v.Bclwcod, port. 79. pr.foncr jp hi» 

curtody. 

The Biihop of Cloyne Gibbons. 


’Cafe 


91 


Error 'out of Ireland. 


D R. LANE. If a chancellor of a dioccfe commit an irregularity ETorfrcm lc- 
in lus office, tlie bifhop cannot call nim to an account in Ins Ura. 
own court, but ought to cairy it before the archbifliop. A vicar- °[ ViCars S cnc - 
gcncral is cieated by a bifhop, but his office is by the law; and \f [ hcchancdlor 
ne n.ay cxeicifc fuch ajuriiididion as belongs to his office; which ot a diccc f e , s 
is a general jurifdiwtion, and the bifhop cannot hear caufes himfelf, fruity, thearch- 
^JflPflher matrimonial nor other, but it mufr be done by his proper offi- bifhep has cog- 
cer ; and if he icfufe’ or neglect to make an officer, the law has niZan J :e ' { 
taken care to provide that the archbifhop, and then the queen, {ball. 1 ° p ‘ 

Every prefentation ought to be under the seal of the confiftory 
court; for he faid, he knew no other fcul, neither had the bifhop b. C. Holt, 602. 
any other court but the confillory court. Bifhops may delegate all 
external jurifdi&ions but confeciationof churches, or confirmation, 

&c. which are annexed to the peifcn of the bifhop. 1 here is no 

difference between a vicar-general and a chancellor. Linwood (a) 

deferibes what the vicar-general may do. A vicar-general cannot 

difpofe of any livings in the gift of the bifhop, becaule it isannexed 

to the bifhop as h;» perfonal property (bj. lnftitution and indue- Inititrt.on and 

tion is an act of the law ; and though by his granting the vicar- aut-cUn. 


(a) Liadw. lib. 2. tit. 4. yu. j04. 


F 3 


(I>) Li. 3. Dccr. ti. 6. 


general 
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again (l 
Gibbons. 

•£63] 


tub Bismo? general inftitution and indu&ion he was not concluded hjmfelf, 
or Ciotn* y e t his vicar has a concurring jurifdidlion. He compared the ex¬ 
cepting inftitution and indu&ion in the general grant to the chan- 
* cellor *0 a lord of a manor’s granting a patent to his fteward, 
referving that his fteward ftiould not take a furrender, nor make aii 
admittance : this he faid was a nullity; for when the biftiop or lord 
has made him an officer, the law gives him his power. Refervatis 
nobis fuch a jurifdiftion of itfelf does not exclude the chancellor, 
but only leaves a power to the biftiop which otherwife he would 
have loft ; and fo they haye a concurring jurifdi&ion. 

Dr. Floyd. A vicar-gcneral is a temporal officer, and the 
biftiop might have turned him out at pleafure ; but by the con¬ 
firmation of the dean and chapter, and by the temporal law, he has 
a freehold ; but the intent of the law was not to give away all the 
authority from the biftiop, but the chancellor was only to affift and 
help the biftiop. He fuid, the law would not take notice of a cer¬ 
tificate upon a capias excommunicato from a chancellor ; for in the 
eye of the law, the bilhop is the ordinary. There is a difference 
between judices odinari't and judiccs dclcgati in the civil law. 
Granting of licences to fchoolmafters belongs to the biftiop, and 
no chancellor ever pretended to this. He laid, that by a general 
grant of a chancellorfhip, the power of inftitution, induction, &c. 
does net pats without fpecial wotds \ and fo many other things 
which n:c inherent in a biftiop. But if inftitution belongs to the 
office of a vicar-general, then fuch a revocation is void and repug¬ 
nant ; wliiih the Court feemed to agree in. The Court ordered 
ft arch how tke.r anti cut patents run, and if there were anticntly 
^any revocation?. 

Holt, Cl hf Juftic^ fiid, he thought the bifhop might fit in 
court, for lie is a Judge ; but he cannot deprive hi* chancellor of 
is ten 1 ]-era] fees. If before the ftatute of IIcmy the Liybib, u I"ch 
cnabif s Lvrnen to be chancellor?, inftitution de jure belonged to 
the cm: ret Hors*, tlien rc fen mg this now is void: but if it requires 
fpecial words to pi's it, then it may be referved. 

t 

But it being a matter of great moment, the Court ordered it to 
beargutti .gain inxtTcin.. 

In Trinity Tnm> in the fifth }car of Queen A- t:c y the Judges 
were unammoufty of opinion, that the judgment given in Ireland 
for a confutation ftiould bereverfed. 


Holt, Chief j'ufiicc, faiJ, the bifhop could not cite Gibbons for 
taking the money due on the pariftiioncrs at the time of the 
fequcnration ; for the bifhop had the fame remedies for the cede- 
fiailical duties which the incumbent fhould have had, and that is 
again A the pariihioncrs, who poffibly paid thefe duties in their own 
wrong. If the ordinary appoint a lequelfrator, and any perfon 
.difturbs him, trcfpafs lies. This is a good induction dcjadlo x and 
fuch incumbent ihall not be cl:awn into the fpiritual court by 
* realon oi the inftitution. 

POWELL) 



Trinity Tertn, 4* Queen Anne, In B. R# • 


Powell* yuftice. The inftitution fhall not be controverted thi Bumo* 
after ipduftion in the fpirilual courts ; fo their foundation here of or ^°I N£ 
the bifliop is wrong, and he lhcws him as if the fequeflration was Gibsons. 
ftill in being, and takes no notice of the inftitution nor induction ; 
and it is for retaining the dues which fhould belong to the fequcf- 
trator, which is ill, for the fequeftrator fhould complain. In fine, 
the trial of indu&ion belongs to the temporal courts. 


Powys, yuftice . They would bring the tri. 1 of induction 
ad aliud ex amen : The par ijhioners fhould be fued for the dues, and 
not Gibbons ; but the biihop takes the parfon for the wrong-doer. 

Gould, yuftice , accordingly; for after induction, the fpiritua! 
court cannot try it ; for that is in truth only to try whether t.ie 
induction be good, which is cognizable at law. 

The judgment was reverfed. 

Anonvmous. 

•» 


*[ 6 4 ] 
Cafe 92. 


A/TR. EYRES moved to quafh an indictment againft a woman 
for ufmg the trade of a rnillener , not having * ferved an 
apprcnticefhip, 

Eut TKr Court refufed toquafh it. 

Holt, Chief 'Jufthe, faid, it ought to be tried whether it was 
within the ftatute 5. Eliz. c. 4. or not ; for it did not appear 
to the Cuuit but that it might be a trade at the time of making 
the ftatute; and all trades are not enumerated in the ftatute, but 
yet they may be within tile meaning. • 

Anonymous. 

nrilE cask was in an aflault. It appeared, that the defendant 
came nuiuu frti 10 rdcue a diftrtfs from tqe plaintiff; and 
that tne plaintiff had not time to requeft him to forbear ; there¬ 
to! c, 

PebKJuri am, The afiault was well juftified ( a ). 


<%utercy Whether 
a ttiiliLmr it a 
trade within the 
rcflraints of 
5. Eliz. c. '4. 

1. Roll. Rep. 10. 
x. Vent. 126 . 
346. 

2. Lev. 206. 
Cro. Car®459. 
2. Bulft. 19 j. 
Salk. 611. 

2. Hawk. P. C. 

eh. 19. 

Cafe 93. 

An attempt to 
rtrfcue wiJi juf- 
t ify an afiault. 

2. Roll Abr. 
549 * 


(<i) Rut it mu.I he pleaded. Bull. N. P. 282. Gibbon v. Pepper, Salk. 677. 
j/. , lor .» juiLtiv.ition cannot bt* given Barfoot v. Reynolds, 2. Sira. 953. 
in evidence on the general .Hue, Co. Lit. 



MICHAELMAS- 



MICHAELMAS TERM, 


The Fourth of Queen Anne, 

i N 
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Sir John Holt, Knt. Chief fujlice. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Edward Northey, Knt- Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 



General Rule. • Cafe 94. 


A RULE was made, that where a mandamus went above forty Rcturn Q f ^ 
miles, the return ftiould be at leaft fifteen days j and mm ndamui . 

* where under forty miles, eight days at leaft ( a ). 


There is no fuch rule- of court in the Collision of Rulcpand Order: it. R . 
pnnted in 1795. 



Anonymous. 


Cafe 95. 


TXTHEN a jury bring in a verdidt, and there is furplufage,the Surplufage in a 
* * Court will rejedt the fuiplufage. verdict rtjeacd. 

3. Leo. 80. 7. Hen. 6. 20. 1. Leo. 323. 


The Queen again ft Whiting. 


Cafe 96. 


T JPON a motion to quafii an order of feffions upon a fettle- An adjudication 

^ ment, ferthat it was not in the order that they adjudged him that a p«*“pcr 

to be la ft fettled in fuch a parifti he came from j was taji fettle j m 

J J * fuch a parilh is 

7 'he Court hold it not neceftary fo adjudge it (a). good. 


Sr r Trowbridge v. Wi,floii, * S.»lk. Kix t. »v«itwco'', 1 St-ange, 73. Rex * 

47 ?. Bury m. Arundel, 2 S.uk 479. **• Wamhil], 1. S* AT. Cafes, 91. Bowling 

Rtx " liaikiuy, . ..! * 4.78. Reg. v. BruriforJ, Burr. S. C. 177. Rex v. 

i'. Middidum, Foley, 271 Egbum v. Nor.Tuuton, Burr. S. C. 213. 

Hartley Wmtley, 1. StfT. Cafes, 45. 


But 


* [ 65 ] Michaelmas Term, 4. Queen Anne, In B. R. 


An order for the 
removal of a 

certificated 
pauper mull 
{hew that he 
was actually 
chargeable. 


* But it not appearing in the order that * he had been chargeable 
to the parifh, but only that, u Whereas he was likely to become 
u chargeable 

The Court quaflied it; for by the certificate the parifll is 
bound to receive him, and cannot remove him until he become 
chargeable actually ftf)* 


(a) Malden v. Flctwick, 2. Salk. 530. 


Cafe 97. 


Swaine a'gahtft Stevens. 


"Terre tenant r 
to fever 
pleading. 


TN case of a feire facias again ft feveral terre-tenants 3 they cannot 
* join in a pica, but ought to plead feverally. 


Bridg. 69. 

1. Leon. 290. 
Dyer, 321. 
Hard 163. 

Cro Car. 29^. 
Cfo. Jac. 392. 


If after a plea in abatement a fpecial nontenure maybe 

pleaded. 

For Holt, Chief Juftice, faid. by pleading in abatement he had 
admitted himfelf tenant. See 8. Edw. 4. pi. 19.//. 2. Brown , 1. 

Oicctty 134. 16. J. I/ift. I2T. Cro. EL 3 22. 739, 740. 2. Rol'\ 

144. 1. Lev . 190. 7. Hen. 6. pL 25. 8. Hen. 6. pi. 32. b . 

2. Kcb. 46. 


Cafe 98. Bridge agahjl The Farifh of St. Mary-le-Bone. 


Order of kai- 
tard>;. 

Ante, »iy. 

Pole i,c. 

6. Terir. iltp. 


QN certifying an order of juftices upon the llatute 4. £//z. 

A:i exception was taken to tlie order, that the judgment ought 
to h.ivj hj» n, that in.dmuch as t!iey had ordered him to pay the 
and he p.h* rcruk-J to pay, then to commit him ; but in this 
calc it wn , t:r.i they ordered him to pay 10 much, and in cafe lie 
r..\:fed, then, &c. 

IT o 1. r, f V. if ft [tic r, f.id, the- a cl diicfts in what manner the 
I'tom y (ji.n I l» k - levied ; im.- is, hrli: an order or a judgment that he 
is ri arrear; then if lie inrncc an actual refufal, an award of a 
d'ftre f* ; ai.J if upon a return that he has nothing to berained 
b\, then roriiiMirr e:.*. 

The Ceu 1 't cor.f-nrd that part of the order relating to his 
ent of the ruoii' j, r.nc qaafhed tiie order for the commitment \ 
in a v/cciC. 

* Knight* G?ai f :J! Barker. 

Trc'-t* r r {V a ?’ n r -r f !• jMiCMffT, for that the declaration was in 


r ^ 
k •• < 


r / . 

1 f j * 


j 


Cafe 9> 


'Tr.-r hi rr T.. A:»nr t r |. jMiOMFtT, for tnat the 
'• f '« '*•**•* * i.' f r <k r^iKventi: peiciis iateju 

“ ( / Cln'.t Of v,C./ i to. 


/ K7/7 


»> 


ANGLICE 


It C 2* Ray. 


S t ^ IwviuhT Acvr. li Pieces” are of a very uncertain 

£ 'i.ui ibr tucy might be middle-pieces, or fkle-pieces ; and 

tiny 



• Michaelmas Teim, 4. Queen Anne, In B. R# 


they might be of very uncertain dimentions ; and cited the cafe of Kieicax 
fjawraiKe v . ‘Junior (a) y where a declaration in trover 44 di 
« tribus ponderous lance" was held uncertain Walter v. 

Farmer (b), where u quinqne carucar. anclice cart-load/* was 
held uncertain; Powell v. Hopkins [ej, where judgment in trover 
,c de ducentis ponderibus <sris, et dzicentis ponderibus plumbi , AN- 
click ofbrafs and lead," was ftayed ; Miller v. Green (d ), where 
trover for fo many 44 parvis teniolis , anglice ribbands,'” was held 
bad for unccitainty, by Hale, Chief Jufiice ; £///* v. Tandy (c ) 9 

whetp judgment in trover for u dual us pulin' was arrefted. 

• « 

Serjeant Darnell contra. Trover will lie for <c aftudyof 
« books (/)>” and the law does not require fo precife a form ia 
this a£tion as it did in the infancy of it; if it is according to the 
common acceptation, it will be very well. 

Powell, Juftice. All workmen call all thofe fhort pieces not 
■being fit for wainfeoting, flooring, &c. 44 ends and this being 
a particular term of art anmngft the houle and {hop joiners, and 
generally underftcod by workmen, is a proper denomination for all 
lhort pieces (^). Had it been for 44 pedis extremis" or 44 exte- 
tc rioribus" it had not been fo well ; for theie words would not 
comprehend the middle part. 

Adjudged good, ahfente Holt, Chief Juft ice . 

But afterwards the Court gave a farther day, when judgment 
was affirmed by Holt, Chief Jufticc, EsV. 


(<0 Palm. 393. S. C. 2. Roll. Rep. 



\_) Stilt?., 247. • 

[d) 3. Kerb. 153. 

j.-1 i.Kib 124. 176. 

(jt) Ma>o •v. flower, Sid. 98.-— 


See alfo Elphlck *•- Afton, *. Roll. Rep. 
763. Radley -7-. Kycigt, Stra. 73$. 
Ilottonily v. Ilainfur., 2. Stra. 8 j$. 
S. C. 2. Ld. R iy. 1 5? 9. H.u'elgrave v. 
Thompfon, Stra. 810. 

(g 1 1, Rulfr. 126. Cro Jac. 129. 
5. Mod. 17S. 


The Queen egainft Gunn. 

A BREST of judgment in an indictment of perjury before 
** 0 tba^jufliccs of peace in Norfolk ; for that it fet forth, that a 
i^fnc was levied in the court of common picas Weft minfter , in the 
county of MiddLfex ; and that the defendant perjured himfelf at 
T heed) in the county alorefaid. 

Mr. Serjeant Weld held, that this muft relate to the laft 
county named ; and then the ju (r ices of peace for Norfolk could not 
have jurifdicfion ; and this, he faid$ was the exprefs cafe of The 
Queen v* Rhodes , adjudged about two years ago in this court. 

Sir James Moun r ague contra, and fa id, if it had been in 
cafe of an action, it would * have been good. He took a difference 

Cro. LU*. 6^S. 709. Cro. 1 ic. 549. 585. Yciv. 57. 3. Lev. 436. Cafes C. L. 

333. x. Turn Rip. 149. 


Cafe 100. 

An indictment 
for perjury, 
f .und at the 
feffions in AV- 
f’dk, Rating, that 
an adt was done 
at Wefimajier , in 
the county of 
Mtddlfcx , and 
that the defend¬ 
ant did commit 
perjury at 7 V« d f 
in the county 
ojorcjaid, L bnd. 

* r 671 

8c. 103. Burr. 


between * 
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Tir* Qvtttt 

agatrjl 

CvjCH, 


between the counties being in the margin and in the body of the 
indi&ment, and where it is only byway of recital, and in the fub- 
ftantial part of the indictment* 

Serjeant Weld. If it can ever be conftrued bad, it /hall 
never be taken other wife in an indictment* 


The opinion cf the Court was, that the indictment was 
naught 

Sed adjournatur. 

Indi Ament may Afterwards Weld, Serjeant, took another exception, that 
be found -t fej- juftices of the peace have no power, by their commiflion, to take 

indictments cf perjury and barratry. 

4. Kod. 51. But the Court doubted, and fecmcd afterwards of opinion 
379- they might ( b). 

(a) See Man's Cafe*, Latch. 104. 

I. Roll. Rep. 21. S7- Chclrnley's Cuf*, 

Cro. Car. 4C5. Rex 1 /. Salomons, 
j. Term Rep. 149. Rex v. Ma hews* 

5. Term Rep 162. Graham** Cafe, 

C^O'vnuw, Si. 4. Hawk. P. C. 
ch. 24 f. c 3. 

( 0 , In Rex *> rail .ton .an indi&ment 
at the quarter fcfiicn* tot prjwy a: com. 

:r.nr. law wah quzflud for wan of iui.f- 
c:&.cr. j and .t wa*. fa.d to have been 
, done ic al-out thuc years before tn the 

cjR ok RcX v. Weituwfj, 2. Stra. 10SS. 

Cafe iot. Anonymous. 

No r.ufance to a JDOWELL, Jvjtice , faid, there could not be a nufancc to a 
lAAybc*.. jl market or franc hi fe, but to a highway, See. ^uare. 


S. P. Rex •*. Yarrmgton, 1. Salic 40 6. 
Rex v Beamont, >aytr, 278. ; and fee 
the reafon why juftices cannot try th*“ 
offence under the commiflion of the 
peace, 3. Hawk. P. C. 7 edit. ch. 8 f. 64. 
But they may try it under commiflion of 
cr.cr anil terminer; audit i* fa.d, that 
juflicc . of ptace, a* fuch, have cognizance 
of tut ratty under the commiflion of the 
peace by virtue of 34. Juiw. 3 c. r. 
Ydv 46 2. Roll. 151. 2. Hawk P. C. 

ch. Si. f. 8. 3. Hawk. P. C. ch. S. f. 6$, 

Bamo. v. Conluimine, Cro. Jac. 32. 


C.ife ic2. Serjeant T. Whitacre’s Cafe. 

Kl.trdutrui to ]N the CASE of a mandamus to reftore Serjeant IVhhacre to the 
rtitojc a 1 1 cor- * recorder fti ip of Ifjutck. theft: Cafes were cited to fhev^'cl^t^a 
corporation by prescription may ha\e feveral names by reputation; 


dcr. X? 


ua>t. 


1 ' 1 ■ ' . . * • * 
S. c 2. Id. P„ay .^s if they are called by one name, though it is not exaetjy the right 


1233- izri. 


name, >et if it is fufHcient to deferibe the perform they muft anfwer 
h t.. t-c.1,443. the writ. 6. Ref. 65,66. ui. Hen. 6. 4. iQ. Rep. 125. b. 
S c.2. i.-k. g 4S. 38. Hen. 6. 53. Fitx . tit . 3. 457. X. Cro. 416. 

424 ‘ 41b. 2. Roll. j!br. 136. 

One reafon for turning him out was, that he did not attend at 
their li'ilions after they were appointed. Yelv. 116. 

A difference betwixt juftices cf the peace and of oyer and 
terminer and gaol delivery, St at. 4, Law 3. 2. Leo. nj. 

• 3. Cro. qo. Cont. C. J. Jones* 51. 9- Co 50. 2. Co. 155. 
♦* A or. ulere” is a forfeiture, Co. Lit. 223. Z)yor t 114. 

Weld, Serjeant^ circd thefe cafes about mifnomers, 3. Cro. 

VS. Moor* 222. l.Rnll Rep 1 id. 1 . Keb.hlX. 

HILARY 



.‘HILARY TER M, 

The Fourth of Queen Anne, 

I N* 

The Queen’s Bench* 

Sir John Holt, Knt. Chief JuJlice. 

Sir John Powell, Knt. 1 

Sir Lyttleton Powys, Knt. I Juficet* 

Sir Henry Gould, Knt. J 

Str Edward Norther, Knt . Attorney General\ 
Sir Simon Harcourt, Knt. Solicitor General. 




* Anonymous. . Cafe 103. 

OLT , Chief Jufticc , faid, a copyholder has only a pofTeffory a copyholds 
property in timber-t ces, which if fevered from the free- for life cannot 
hold by tempeft, or otherwile, the property would be in cut timber] 


H 

■*“*■* *'/ w- -. L// wwi kr rrvulU ve Hi 

the Kird. ^ cs ‘ # 

Ante 18. 

*. Roll. Ahr. 560. 3. Butt. Si. Cro. Jac 19. Cro. Car. tu. Jones, 145. Moor, Six a. Term 
Rep. S46. 

He said FURTHER, and fo was the opinion of THE Couivr, a curtom for a 
that it, y*, aid be a hard cuflom for the tenant to claim fuch trees •, co - v older *» 
i&j'v fuch cuftom would he to g ve away the property of the lord ; cut t**» void, 
efpecially in this cafe, which was occaiioned bv the acf of God. - >4 ’ 

1. Roll. Abr. 

He also question Et>, whether there could be fuch a culom io3. 
as for a copyholder to cut timber, he having onlv a poflciTory i-Browr.i. 431. 
interelf, by reafon of its being annexed to the cooyhold land. 3 - Lev , 3 1, 

7 & “ 7 Ld.Ray.55x. 

Anonymous. Caie 104. 

**pHIS Court will upon a writ of error take judicial notice of p r:vate cuftoms 
■* all private cuftoms in private places ; for they below are as here cognizable, 
much bound to proceed upon their cuftoiTis as the Judges here are &c - 
' upon the common law (a). 2 t>. c 0 . 59. 


(*) But fc# Wuples Ballet, 4. Mod. £41. 5. Com. Dig. iC Pleader" (C. 38.). 

J.K. j. 

Lewis 



« 

Hilary Term, 4. Queen Anne, 


In B. R; 


Cafe 105 . 


Lewis dgainft Jones. 


« 


A, variance 
trtfpafs on 
cafe cured 
'vcrdiS. 

S. C. Mar. z 


in *T'RESPAS 9 on the case. The jury found the defoiuknt 

guilty of the trcfpafs aforefaid. 

Sir James Mountacije excepted againft it, becaufe it was 
a variance ; for that trelpafs pradift. was trefpafs in general. 


LETCHMfeRE anfwered, that this was holpen by a verdi£l„ 

t 

Sshicd conccjfum fait. 


Sir James took another exception, that by the record it 
# r 59 J * appeared, that damages were alleffed by the Court, which would 
have been fatal, but that it appeared, by the entry of the judgment* 
that the judgment mentioned the damages and coifs affefled per 
juratores ; and then it went on, Ct per Cur. prardith modo et forma 
41 preeditt.” 


Which the Court faid was idle, and mere furplufage. 


Cafe 106* 


Jackfon ayahift Humphrys. 


In an aft'on a- A N action of escape againfl die Sheriff of London. The 

gainft ti.c Lx exception wa<, thit H was not fhewn that the party was in 

rift of L-r-tkn cu ft Q J.. ^ * u l X* fuit of tllC plaintiff at the tl.TiO O* the cfoaOJ. 
lor 'an tUayj ' * 4 

from T«* _ An»! Hot'V, (.//•:f y :.fticc, faid, they ought to have fliewn that 
roMPTtK, it .a j was arre ."d and at the fuit ot me p!?in!irt\ and then 

ihew, tliat the clcaped. I nc j.-.-.c \v:,eie a in cuitoJy before any lmt. 

plainriftlevied a A charge of him in cullody is in lhw an rrreft. 

again ii the f , 

party, hnd that Dee faid, it was pleaded, that at the time of the cfcape a p«sint 
be was chfirgd was levied in jul compter, wncreby he was changed incuitoily 
in cuTiody. 2 * jL JC f u j t Q f t ; le plamtiil*. 


S P. Sai! r 273. 
S. C. Iiwis, zSo 


Holt, Chitf Juftic:, faid, <c charged” was a vt:!.’ ir expreflion, 
but not a legal one. A perfon is not in cultody i,: thefn^ri/Fs of 
London until he is brought into THE compter, and be before ill' 
the cuflody of the lerjeants. A man is not regularly in cuflody at 
the fuit of another until a writ is delivered to the flierifF, and arreft- 
cd ; you cannot declare againlt a man in cuflody anywhere but in 
this court : but a procefs inufl goto the officer to bring him to the 
bar. A plaint is in the nature of an original, but not of a capias ; 
and the declaring againll a man in cujtodid ir.artfha/h is the fpecial 
cuflom of thi-' court. iJut a plaint wdl not be Efficient to found 
an deape upon until proccfs goes out to bring him in cuflody, viz. 
to bring him into court; for by the plaint he is fuppofed to be at 
Lrge. 


Powell, 


, <* 


J'j 


ICC. 


differ 2 


« 


Mjournatur * 



Hilary Term, 4. Queen Anne, 


In B. R» 


Adjournatur {a). 

(a) The declaration in this cafe was, 
that- the plaintiff had levied a plaint in 
'"tU? fflftfTs court a^nfl J S. he being 
then in the Compter on a former plaint 
levied againfKhim by J. N. To this 
the defendants! demurred, infilling, that 
there ought to have been a precept fued 
nut on the latter plaint, on which the 
lheritf might have returned a ccpi. The 
queftion was twice argued at the bar, 
and in Trinity Term, 5. Ar.nc y Holt, 
Chief having looked into Mac- 

''•b 


haJlry't Cafe , faid, that upon entering a 
plaint in the Compter there never is any 
precept awarded, but the ferjeant at 
mace arreft* the party by his general 
authority, and therefore there is nothing 
more to be fet forth than is fet forth in 
thii cafe j for by entering the plaint and 
ebargmg the defendart in the Compter, 
he is in the a£tual cuftody of the fheriff. 
S. C. 1. Salk. Z73. —Sec alfoHart sCafe, 
Cro. Jac. 473. 


Anonymous 


^ACKtOlV 

again/t 

KvMMSTt* 


*[70] 

Cafe 107. 


AMOTION for a prohibition upon an affidavit, becaufe the No p*uhibitk>» 
caufearofe out of the jurifdi&ion, viz. in the Ijlt of Ely . j^fdSftton° ^ 

But Powell, Juftice , denied it ; becaufe the proper way * is rcfufcd ‘ 
to plead it ; and if they refufe the plea, then a prohibition. 


Brown agahjl Dyer. Cafe 108. 

IN EJECTMENT the queftion was, Whether, if a copyholder die, Free-berch of 
A and his wife has her frce-bench, this excrefctnt eft ate do not fo copyhold, 
take away the difeent, as if the Ion die before the eliate actually If dif - 

come to him, that then the next heir to the father fhall claim ? *2j fcd- 
and, Whether this will not make a pojjejfio fratris {a) ? 9 g. I0 P 7 ° * 73 ‘ 

The case, upon a fpecirtl verdict, was thus. A. being feiled S.C,HoJt, 165. 
of copyhold lands in fee to him and his heirs in Bciough 'Englijh 
had ifl'ue two Tons by one venter, and two Tons by another venter; 
ancf being fo feifed, he, in the fourth year of Charles the Firft , 
furrendered into the hands of the lord, to the uft oMiimfelf and the 
heirs male of his body, but no admittance is found ; ami then he 
died ; the wife having the lands b y free bench during her viduity. 

Therjjthe jury find, that during the life oftlv* wife all the children 
of A. died without ifl'ue, except the eldeft f .1 ; tliat then the wife 
died; and that after her death the eldeil f n was admitted in the 
year 1653 ; that fome time after he mortgaged the lands in queftion 
to the plaintiff for one hundred pounds; that the mortgagor died ; 
and in 1688 his fon and heir, the defendant, was" admitted. 

The plaintiff' not receiving his money according to the condition, 
brings an cjedlment. 

And the queftion upon this fpecial verdift was : 

First, Whether A. by the furrender 4. Car. 1. was tenant hi 
tail ? or. Whether, there being no admittance upon the furrender, 
the eftatc in him was changed ? for if it were, then the iifue in tail* 
would avoid the mortgage. 

(*) See the cafe of Reeve x- Matter, Cro. Car. 411, Jones, 361. and port. 0 S. 

Secondly, 



• Hilary Term, 4. Queen Anne, In B. R. 

Bftoww Secondly, Admitting there was no intail In the cafe, yet being 
Dyiiu kmb * n Borough EngliJhj Whether the reverfion after the death of 
a ^ not j e f ccnc j to his youngeft fon by the fccond venter ? and if 

fo, the eldeft fon, who was mortgagor, could never, by the rules of 
law, make himfelf heir to his brother of the half-blood ; or. whe¬ 
ther the youngeft fons by the fecond venter, all being dead in the 
life-time of the feme , who had a frce-bench, which was a continu¬ 
ance of the eftate of her baron, fo that there could b‘» no poffejjio 
fratris , Whether the mortgagor, who was heir at Jaw, and in 
Borough Engiijh to his father, had not a right to the eftate ? 

This cafe was argued by Kin g for the plaintiff) and Ches sh yre 
for the defendant . 

But to the firft point the Court did unanimoufly refolve, that 
without admittance on the furrender he did continue feifedinfee as 
before 5 for the lord could otherwife have no remedy for his fine, 
&c. according to 2. Cro. 403. El. 9. 

As to the fecond point the Court were divided ; but they 
thought, that on the authority of Clements and Scudamore's Cafi y 
in this court, in Hilary Term , in the fecond year of Queen Anne y 
that the heir of the youngeft fon (hould have the land j but they 
ordered this point to be argued. 

In the Hilary Term following, the Court gave judgment 
for the plaintift'. 

And Holt, Chief fujlice y delivered the opinion of his brethren, 
viz. that the eldeft fon was in of the fee-fimple, for there was no 
admittance upon the furrender which was made 4. Car . 1.; 
and therefore the furrenderor did continue feifed as he was before. 

Powell, Juflice y faid, there could be no admittance by impli¬ 
cation. To the fecond point he faid, that the wife having f this 
cuftomary freehold after the death of her children, and (he dying, 
then the eldeft 1 fon (hould take as heir to the father, according to 
eftates at common law. And he faid, that where the cuftom is 
doubtful, it is the belt way to follow the rules of the common law, 
as this Court did in the cafe of Clements v . Scudamore . 


Cafe 109. Anonymous. 

Admitttnct im- /~\UALRE, Whether, if a lord receive rent, or take a fine be- 
plicd. ^£tore admittance, this will not amount to an admittance {a ) 9 


(a ) That the acceptance of rent, after 
fioticc Of a furrender, if* an admittance in 
law, fee 2. Roll. Abr. 505. it the lur- 
lendcr be previously presented, Cro. Jac. 
4oj. 3. feu.fi. 219 24.0. Yciv. 145. 


— Sed vide Brktgcn, 8z. Poph. 117. 

1. iiiiAvni. ,43. — The iurd is nut enti¬ 
tled to the fine till atm aihimunce, 

2. T«im Rep 485 


Anonymous. 
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Anonvmous. 

* 


Cafe no. 


^ A W RIT OF ERR.OR is a fuperfedeas to all proceedings on 
judgment ( a ). 

(a) See 1. aollc. 321. Barnes, 205. 209. a. Bl. Rep. 1183. 5, Com. Die. 

li Pleader*’ (31B. 12.). 


Wiit of error ic 
a jLfrnjcdeas.* 


Anonymous. Cafe in. 

r\EBT ON a judgment will not lie here until the record be Debt on judg. 
^ brought here in court. ment pend.ng a 

• w r.t of error. 

o Powell, Jufticc . An action of debt will lie pending a writ of Port. 78. 
error. 


• Holt, Chief Jufticc . If an efcape be again ft a fticri fF, and 
judgment thereon, and a writ of error is brought, and the iirlt 
judgment is reverfed, the party fhall have an audita querela . 

*Note, All the matter above is to be fpokc to again next 
Term. 


Anonyrnous. 


Cafe 112. 


TF an a ppe ai. of murder be brought a gain ft three perfons, and if judgment b* 

judgment, they may join in a writ of error j and vet in law they given cn an ap- 

-are fcveraj judgments, viz. “ ct quililet eoruni fufpend. per ccllum” P t31 (,ca ti?a- 

- ... - gainrt three ap.. 



of error ought to be fevcral. 


Note, The proper way if, to have judgment jWundum fortnam 
of the recognizance. • 

Squarei If a judgment is fevcral, and ccfts joint, what writ of 
error is proper 


cf error. 


? 


Anonymous. 

F ,R Curiam. In cafe of a trcfpafs, the tort-feafer ought to 
tender amends fufficient at his peril; and there needs no previ¬ 
ous demand. But in cafe of an eftray, if the owner come and fay, 
V Tell me what is due to you and IVill pay you 5” this Holt, 
Chief Juftice, faid, is prim a facie a good tender ; for it lies only in 
the privity of the lord how much is due. And in this laft cafe, the 
ftray is notrefpals, but the bid frizes it in right of his franchifc. 
Co* Ent . 170. 


*[ 7 1 ] 

Cafe 113. 

In trcfpafs, ten¬ 
der mud be of 
fufficient a- 
mends j centra 
of an eftray. 


Vol. XI. 


G 


Anonvmous. 
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Cafe 114. 

Amerciament 
at a couic-ba 
ipn. 


Anonymous. 


O 0 LT, Chief fuftice , faid, he never underflood the 

Wilton v. Ha riling ham, in Hobart (a), that inhale of an 
amerciament at a court-baron the certain funi need iyfct be fet by 
the Co^rt, but it is enough if it be afeertained by th^ affeerors. 

Mr. Pengelly faid, many authorities are other wife- 


(a) The defendant pleaded in’unifi¬ 
cation of a trtfpafa, that the plaintiff was 
a comir.or baker ; that he was prtfenttd 
at a court icwt felling bread contrary to 
the aiTize ; that thereupon lie was 
amerced,and the amerciament affeered to 
ten ffnllmgs, and tliat by a p-ecept trom 
the C'tutt iie diff rained the pl.unt.ff for the 
laid ten Hi llings ; and the Coi.it gave 
judgment lor the plaint.ff, lecauh it did 
not appear that the offence wai commit¬ 
ted w.th:n tl.*- jurifdiflion < f the leet, 
uc Coithrol c *•. tlhot, 3. burr. 1S61.; 
but Lord Hi part noted, that the pita 
was a''fu'd, I. cji.fi: it fad, that the 
plaintiff was amerced, without Hying 
g.hat 3 f or that tlu jury muff an it ice to a 


certain fum , which may be mitigated and 
affetred by others. Hob. 129. Butin 
the cale of Mathews v. Cary, 1. Show. 
58, 59. this opinion ot Loro Hobart 
is denied to be law j for by Holt, Cbirf 
y.jh i-, the amerciament ought to be the; 
liC: of tkt cowl, and the atfcering to be by 
tie ivy j foi that the jury car.rot. 
ameice ; and w.th this agrees dtccher’s 
Cafe, 8. Co. 59. Fitz. N. B. 76. Co. 
Lit. 126. b. That the amei c:ament 
need not he in a fum certain, fee Mirrcftr, 
c. 5. f. 1. Bro. Abr. “Amerciament,” 
50. Kcilway, 65. 8. Co. 39. Cro. 

Car. 2-5. 2. Keb. 613. j. Salk. 56. 

j. Show. 6 t. 3. Lev. ac6. 3. Hawfc. 

r c. ch. 10. f. 18. 


easter 



EASTER TERM, 

The Fifth of Queen Anne, 

. I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief fit fl ice. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Ed waul Norrhev, KnU Attorney General. 
Sir Si'.ncn Harcouit, Knt. Solicitor General. 





Sir Charles Thorold agairft Smith. 

T HE deffkdant being indebted to Sir Charles Thorold \n 
•a hundred pounds, Sir Charles Cent his fervant to receive 
the moil'y. The fervant took the goldfmith’S note upon 
one Johnfon^ and thereupon gave a receipt to Smith • fohnjon 
broke within a week, alter. 

The qurflion was, Whether this was a good payment to Sir 
Charles ? or, Whether the feivant had putfued his authority in 
^taking a note in lieu o {money, and had a power to give a receipt 
to difeharge the dJot without receiving the money ? 

* Holt, Chief fufilce. A bill is no payment (a ); but if a man 
will give a receipt, he by that accepts die bill as money and pay¬ 
ment ; and therefore upon the receipt this cafe turns. 

fcivont. s. C. Port. 87.—S. C. 


Cafe 115. 

If a fervant au* 
thorized to ma¬ 
nage the ca(h 
tranfaftions of 
his matter take 
a banket's check 9 
inttead of cc>Jk 9 ' 
for a bill,and give 
a receipt, and 
keep the draft 
an unreafonable 
tunc, and the 
banker fail, the 
mailer is bound 
l y this ad of hit 
Holt, 462. 


[a) By 3. & 4. Ar.nc y c 9. f. 7 44 If 
14 an/ perfon accept a bill of c\w hangc 
44 for and in latisfaftion of any loia.er 
“ debt or (uni of money formerly due 10 
14 him, it (hall be accounted and 
14 etteenied a full and complete payment 
14 of fuch debt, i'f iudi pci Ion accepting 
14 of any futh bdl ioi lus debt do in.: take 

(j 


44 his due courfc to obtain piymcnt of 
44 it, by (ndtavourjng to get the fame 
44 accq ud and paid, and make h:s 
44 piottft, ..ccoidms: to the d.nftionsof 
44 the adr, either l^r non-acceptance or 
44 non-payment." See Mundal v. 
Claikc, 1. balk. 114. K}d on hills of 
Iitwhiiigc, in. 
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Sm Chauh 
Thorold 

. 

Smith- 


Note. 


The principal objeAion from the Bar was, that the fervant had 
not authority to receive anything but money, apd confeqUcntly 
could not discharge the debt upon receiving the bill. 

Powell, JuJlice , faid, Sir Charles Ehorqid fhould 
man back again the fame day to have diffented, elfe 
fumption, that his matter was acquainted with, and rfaquiefeed in ? 
what he had done ; and this might have altered the ( 4 fe. 

To whicli the Court agreed ; amd faid, §ir Stephen Evans's 
Cafe (a) differed from this cafe, for Sir Stephen Evans became a 
receiver to the ufe of IVard . If a man give a note to another - 
upon a banker, and no receipt, it is ufual to have three days as a 
convenient time to receive it j and if the banker break ip thrft 
time, it will be no payment. 

Adjournatur ( b ). 


hpdc fent hjs 
is a pre« 


(a) Ward v. Evans, 6. Mod. 36. ( b ) $ee S. C. poft. 87. 

S. C. Ccm. Rep- 13k. S. C. 2. Ld. 

Ray. 9?.S. S. C. Salk. 442. S. C. 

Holt, 120. . 


Cafe 116. 


Bromfcild again/l Kir her. 


Qy<*rL , Whether 
trA'p.iL may be 
by the 
curto:: of a ma- 
nof for icmncn cf 

•vicxnagf, 

4. Co. 38. 


J USTIFICATION of a trespass by the cuflo.n of a manor 
for common of vicinage . 

Sir Jam^s Mount ague confidered the extent of the word 
u vicinns [a) and argued, th^t no common can be of this kind, 
unkfi* between two townihips, minors, ext adjoining, and 

not where these is intermediate laud ; and that this tort was origi¬ 
nally nothing but an e.wcufc of treipafs (/>). 


Holt, Qhief JuJlice, Common of vicinage mutt be next 
adjoining (c). 


W eld. The place is the fame, but by fevcral names. 

Holt, Ch'tf JuJlice. The pleading makes it feveraT, and not 
one entire place. ' * 


». V-. 
i *' 


Weld faid, the vcrdiitt helped the pleading. 

Holt, Chief JuJlice, The place may be in feveral manors. 
The cattle may ft ray into the next common by reafon of vicinage * 
hut they cannot go into a third. 1 9 

Which Weld faid would deftroy all fuch common. 

Holt, Chief JuJlice, “ Vicinns" ij to another purpofe; and’ 
is fo expounded in 2. Irfl . between landlord and tenant. 


(a) Sec Year-Book zz. L\n. 6. S\. 
Dyer, 47. H Faz. N. B. 127. b. 12S. a. 
and j Old Coke’s Commentary upon the 
flatutc of Mcrfon, 2. Jnft. 


(/) See Co. Lit. 122. a. and Tyrrlng. 
barn’s Cafe, 4. Ch. 32. 

CO Sir Miles Collet’s Cafe, 7.C0.5. 

t 

Powell, 
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Powell, Jujlice. This fort of * common muft be in nature 
of an efcape, and fo an cxcufe ; for a man cannot put in his cattle 
in the • common of vicinage originally but they muft cfcape. They 
may inclofe one againft the other (a), if they will be at the charge. 

-Tfftaah Jndifferent upon the pleading, whether the places were 
fcverirl orW,and fo the verdidt helps, for there are but two town* 
named. \ 

Holt, Cbhf jujlice. People ought to take care to keep their 
eatt^f under tifeir own infpedtion, and not let them ftray beyond 
thefir bounds. In pleading •this kind of common, it ought to be 
pleaded mutual. If a man go into a common of vicinage to drive 
his cattle off into his own common (for he ought not to keep them 
tfie common of vicinage he may juftifythis trcfpafs ; but ifthey 
go into a third common, fuch excufe perhaps will riot hold. 


Bromviiip* 

agdinfl 

Kiibei. 


. Powell, jujlice. The verdidt will help; for there is common 
if vicinage found, and but two places, though feveral names ; and 
they may lie in the fame wafte. 


* Adjournatur. 


fa) But fee Sir William Hickman v. Thom and Others, 2. Mod. 104, 105. 


Brown agaivjl Dyer. 


Cafe 117. 


TN the cafe of a furrender to the ufe of A. the lands were found if a copyhold be 
* to be furrendered into the hands of the lord himfclf in full jurrendered ?and 
court; and that the lord affeffed a hue upon the fuprenderee,' but f hne 
never admitted him ( a). # ,. w ,, the heir of 

Adjudged per totam Curiam, that the heir of the funen- f hc fui f crdercc 
deree had no title ; tor mat the title or tne lurrendereo is wholly $. c. ante, 70. 
by the copy ot rhe court-roll, «ruJe from the entry upon the court- S. c. pod. 98. 
roll,* which before admittance cannot be (b). Jtut in cafe of a I0 7 * 
difeent, the heir may furrendcr u .fore admittance, bccaufe he has s. C. Holt,‘165. 
a title by difeent (cj. But the lord in this cafe fna.ll have a i.Roli. Abr. 
fine (dj. 5 °*- 

1 3 Bulft. 2 tS. 

Cio. Eliz. 349. Cr6. Jac. 403. Cro. Car. *83. 


{a) That a furrenderce my conpcl 
the lord to admit, by mandur.i~* y f*e Rlx 
v. Troward, 2. Term Rep. 484. 

(£) See Taylor v. Wriecltr, 2. Vem. 
564. Woollams v. CUplum, 1. Term 
Rep. 600. 

(r) 4. Co. 22. Dyer, 252. Noy, 


172. Moar, 59C. i.I.con. 100. Cro. 
C;.r. 596. Cro. Eliz. 6oz. Cro. Jtc. 
36. 1. Mod. 120 

(. d ; That the lord is not entitled to the 
fine until after admittance, lec 2. Term 
Rep. 48 5. 
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Cafe 118, 


Keble ogainft Hickringill. 


A declaration in HE question was, Whether an adlion upon the cafe for* 
an adhon on the 1 (hooting at, diihirbine, and fearing wild ducks * fiom a 

defendant wa. deco y'P ond i without coming upon the plaintiffs loij, was 
poire/Ted of a damage as to fupport this ad ion f 

and aderof there- Darnf.l, Serjeant (a). Wild ducks are not fuch ^ame as the 
and that law takes notice of; nor is a decoy a franchife, or comprehended 


> bi u I 

was^Jaic 


m 


the defendant within the word M royalty * 9 (which the Court fHd fignified a 
knowingly, mAf ree warren ); but royalty had no fucji fig nifi cation as is here 
with intention clainicd Neither could a lord cf a manor juffify under a royalty 

by preventing to hunt, or fowl in anotner man s foil (/>). A decoy is not a 

ducks from privileged place : if it were, he nnft have it by grant or prefci*p- 

coming to thetion (c), There is only a poflcilury property, fo as to kill theixT* 

decoy, did, on w h en they arc there, 
divers tunes, 

maliciously Brodertck, Serjeant- contra . The declaration is, that the 

poileffed of a piece of ground, whereupon a decoy, &c. 
though it is not an ^ that the defendant malitiosi , intending to deprive him of the 
it ate d that flu- benefit, came to the pond-head, and there difturbed, &c. ; and 
defendant in- after verdict for the plaintiff, the Court will intend an entry upon 
lered the clofe. his ground, though it is not laid in the declaration ; and faying he 
S. c. port. 130. caine to pond-head mud be taken to be his ground, A man, 
fi>. C. 3. Salk. 9. while things that are fer& natural arc upon his giound or foil, has 
S. c. Holt, 14. p uc j 1 a pQflcflory property, that if one kill the game (though he 
* 7 ‘docs not enter} lie (hall have an action of trefpals for entciing his 
« ground (d), and {hall recover damages for the thing killed (e). 

if a man put qp a hare in my ground, and follow it, and kill it in 
the ground of J. S. yet 1 may lake it. If a man has a market and 
right of toll, and another diffurb people coming to the market, it is 
uncertain whether any goods may be fold, and conlcquently no il 1 , 
yet for the polixbility oMale 1 may have an a&ion. A man ought 
not fo to ufe that which is his own as to hurt the property of ano¬ 
ther. Whenever there is malice and damage, a nun may have an 
a&ion on the cafe (f). 

Holt, Chief JuJI ;ce y faid, he was not fatisfied with this cafe.— 
It is agreed on all hands, that while the ducks are in the pond the 
plaintiff has a property, and the defendant was a wrong-doer to 
diffurb him ; but to intend that he entered., or that he came upon 
♦ f yt J his ground, would be too matcriid to * intend, it being trcfpafs. 

But fuppofe the defendant had (hot in his own ground, if he had 
had occaficn to (hoot, it w^uld have been one thing; but to (hoot 
on purpofe to damage the plaintiff is another thing, and a wrong 5 
he likened it to the cafe of a market and toll. It muff be taken as 
it is found upon the record ; but it is found to be done mailt* osh % 
and fo it appeared upon the evidence. 


(u) See the fevrral o' j. &ion* taken V) 
•in this cafe, S. C\ 11 * It, !• (. ) 

(/) t. Jem:*, AA'- *• Vent. 122. ( • 

(4-) v* *2. N it- r- s;- ^ Z 2 7 - 


KeiKvav, 203. 

12. Iht. 3 pi. 10. 

} 3. Ktl> 733. .\nd j. Vent. 34$.. 


Powell, 
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Pd WELL yjttjlice. Every one has a property of things fera ^ ,iL * 
natura r. at tone foli. A man may have a free warren in another H 
man’s .foil, which he hafc ratione privilegii, and not jolt\ for one HxcKR,N * lt 
man may have a privilege in another man's freehold. A man may 
iiTr/e f:*£h a property in hares, as if he put it up in his ground, and 
courfe and kill it in another man’s ground, ftill the original pro¬ 
perty is in l\im, and thecourfing is a continuance of this property. 

As this caferds, the defendant has done an injury to the plaintiff’s 
property ; foTk by frightening them away you have deftroyed his 

property. \ 

• • 

Powys and Gould, ffufiicesy to the fame intent. A man may 
lawfully (hoot in his own ground, as to kill venifon, &c. but not 
to §0&x9fbialicioujly the property of another. 

Adjourned, and to ftand in the paper until next Term (a). 


• (<t) Jn Trinity Tefm, 6 , oit, was given for the plaintiff, S. C. Holt, 

Chief Juflice, delivered the opinion of the ao, 

court, S. C. port. 130. and judgment 


The Queen agamjl Trucbody. i 

*JV/fANDAMUS to reftore a burgefs to his freedom. But it 
appeared by the return, that he had abdicated the corporation 
for above four years laft paft ; and that he had removed himfelf 
and family fifteen miles off; and that he had been fummoned to 
attend, and did not; whereupon they difeharged him. 

And held well (a)* If a man attend his office,(hough heliv e 
out of the corporation, yet his attendance upon the office will be a 
fufficient refidence. 


Cafe 119. 

Tf a burgefs to. 
tally defert the 
fcotough,he may 
be removed from 
his office, 

S. C. 2. Ld.Jkay. 

j2*7 

s. c. rioit, 449. 
Dougl 144.569. 


Powell, JuJlicc , doubted, if a man live out of the jurifdi&ion, 
whether they need fummon him out ot the jurifdi&ion ? It fcems 
not (b) i but if he voluntarily attend, he anfwcrs duty. 


(«) City of Exeter v. Glide. 4 Mod. 
36 . I. Show. 258. 364. Rex *v. 
Mayor o# Leicefter, 4. Burr. 2087. 
Rex v. Mayor of Newcafllc, 1. Burr. 
530. Rex *v. Lyme Re^is, Dougl. 
149.—See all© 2. Kyd on Corporations, 

73 - 


(&) Sec Grimes’ C*fe, 5. Burr. 2598 
in which it is expicf.ly dttcimiiud, 
a fumnicns is not n»'ctlLj-y where a 
ber ol a corpoiution is not refident witls.n 
the town.—See alfo 1. Kyd on Cotp 
443 * 


* Brook again ft Hufller. Cafe iao. 

England, 7 /^\UR LADY the qtrtrN hath fent to her trufty c a i k 

to wit . j ^ and well-beloved Sir Thomas Trevor, lint* her Rep a. Q. 76. 

Chief Juft ice of the Bench, her writ clofrd in thefe words, to 
wit: Anne, by the grace of God, of England , Scotland , France, 
and Ireland , queen, defender of the faith, &c. To her trully 
andwcll-beloved Sir Thomas Trevor, Lnt. her Chief Jufticc of the * 
greeting: Forafmuch as in the record and proceedings, 

G 4 and 
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and alfo in the giving of judgment of the plaint which jvas in 
our court before you and your brethren, ourjuftices of the bench, 
by our writ between Sir IVilliam Hufiler , Sir Richard OJbaldefton , 
Ants. and IVilliam OJbaldefton , Efq. and Thomas Brook) \$tc 
Overjlcftoii) in the county of York) yeoman, of a debt oefeventy 
and nine (hillings and elevenpence, which the fanryc IVilliam , 
Richard) and William , demand of the faid 7 homas , is it is faid, 
manifeft error hath intervened, to the great damagyi of the fame 
Thomas , as we arc informed by his complaint: we, filling thaj: the 
error, if any was, be duly amended, and that full and fpeedy juf- 
tice be done to the parties aforefaid in this behalf, do command 
vou, that if judgment be thereupon given, then you feqd to us 
bnlindtly and plainly, under your feal, the record and procccArgg, 
r.forcihid, with all things touching the fame, and this writ; fo 
that we may have them from the day of Eaftcr in fifteen days 
whensoever we (hall then be in England \ that we having infpedt- 
ed the record and proceedings aforefaid may caufe further to 
be done thereupon for amending the faid error, which of right 
and according to the law and cuftom of our kingdom of England 
(hall be meet to be done. Witnefs Ourfelf at IVejtniinJiery the 
fecund day of March , in the focondyear of our reign. 

Hunger foud. 


The anfwcr of Sir a homas Trevor, Knt. Chief Juftice 
within named. 

The record and proceedings of the plaint within-mentioned, 
with all things touching the fame, 1 fend before our lady the 
queen, whercioever, &c. at the day within-contained, in a certain 
record to this writ annexed, as I am within commanded. 

T ho. Trevor. 

Pleas inrolled at IVeftminftcr) before Sir Thomas Trevor, 
Knt. and his fellow Juftices of our lady the queen of the common 
bench, of the* Term of St. Hilary) in the fecond year of the 
reijrn of our lady jfnnr y by the grace of God, of England , 
•Scotland) France , and Inland) queen, defender of the faith, &c. 
Roll 1228. » 

YorljVre. to wit. 7 1 01ms Bro:k , h.te of Orcrjhfioft) in the * 
county afordc’id, yeoman, v.as fuum.oned to anfwtr Sir IVilliam- 
lln/tii r , Knt, Sir Richard QJbcldtji;ri) KnU and IVilliam OJbaldef¬ 
ton) tjq. of a pica that he render to them feventy and nine (hil¬ 
lings and dc\ enpcncc, which he owes 10 them and unjuftly detains, 
&c. And whereupon the lame Sir IVilliam Iiujtler) Sir Richard 
?r.d IVilliam Ojfaldtftw* by Robert Hcpkinjcn their attorney, 
fay, that our lot i Jams the lift) kite King of England) was 
ftjfed in right tf his crov.n cf England as of fee and right of 
and in the court-leet ar.d view of frank-pledge with the ap¬ 
purtenances, :mal all and cvciy thing which to a court-leet or 
view of frank-} h dgc belonged, or in any manner appei^gyed, 
or ought to belong or appertain, within the manors tit lofl|nps, 
villages or ban lets, of If ft Bicttcti) Cauthotn , Ovrifiolhri) and 

hi etherji 9Chn % 
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'.therfloftoYiy in the faid county of York, and within the precin&S 
of the feme manors or lordfhips, villages and hamlets, and every of a * a,n ft 
them,*in the faid county of York , being or not being parcel of the w,TLm *“ 
duchy of Lancafter of all refident and inhabiting within the manor 
orlordihipi village and hamlet, beforefaid, and within theprccin&s 
of the (am*i manors or lordships, villages and hamlets, and every or 
any of them ; the faid court-lect and view of frank-pledge afore- 
faid to be hcdden twice by the year within the manors or lordfhips, 
villages and l.»jimlcts, aforefaid, or any,of them, or within the pre¬ 
empts of the Tame manors or lord (hips, villages and hamlets, or 
any of them, at fuch days and times in the year as the faid lord 
King James the Firft , his heirs or affigns, (hould fee fit, conveni- 
ensfananeceflary, according to the law and cuftom of this kingdom 

England, before the (tevvard of the faid lord the king of that 
court, or the deputy of fuch ftewnrd for the time being : and being Grant thereof t* 
fo feifed, the late King Jantes the Fit ft afterwards, by his letters Wtntiuortb by 
patent under the great feal of England , and under the feal of the lcttcrs P atcnt 
duchy of Lancafter , in like manner made, bearing date at IVcftmin- lc u ** 
fter, in the county of ALiddlefex, on the twenty-ninth day of 'June, 
in the thirteenth year of his reign in England , and the forty-eighth 
in Scotland , which the faid Sir William Hufticr, Sir Richard and 
lVilli am Ofbaldefton here in court produce, as well for and in con- 
fideration of thefum of twenty (hillings of lawful money of Eng¬ 
land, well and truly to be paid at the receipt of his exchequer at 
IVftminJter , to his own ufc, by his beloved fubjedt George JVcnt- 
worth, of Bulk life, in IVeft Brett on, in the county of York, gent, 
whereof the fame late lord the king did acknowledge himfelf to be 
fully fatisfied and paid, as for divers other good caufcs and coufide- 
rations the fame lord the king efpecially moving, of his efpecial 
grace and certain knowledge and mere motion, did give and grant 
for himfelf, his heirs and fucecfTors, to the faid George lVent worthy 
hif heirs and affigns for ever, that they (hould and might have, 
bold, and enjoy, within the manors or lordfhips,^villages, or the 
hamlets of IVeft Brctton , Caivthorn , Over foci on, and Netherfoflon, 
and every of them, in the faid county of York , and within the pre- 
cin&s of the fame manors or lordfhips, villages and hamlets, and 
every of them, in the (aid county of York, being or not being parcel 
of the faid duchy of Lancafer, a court-lect and view of frank¬ 
pledge, to be held of all the refidents and inhabitants, and other 
refidents coming within the lordfhips or manors, villages and ham¬ 
lets aforefaid, and within the precincts of the fame manors or lord¬ 
fhips, villages and hamlets, and every or any of them ; to hold the To be held twice 
faid court-lect and view of frank-pledge twice by the year, from a year, at fuch 
time to time within the manors or lordlhips, villages and hamlets, days as tht 
aforefaid, or any of them, or within the precincts of the fame manors ? rantcc thoM 
or lordlhips, villages and hamlets, or any of them, at the fame lhmk fit ' 
places, days, and times, at which the faid George Wentworth, his 
heirs or affigns, (hould ice fit, convenient, and ncccflarv, according 
to the law and cuftom of this kingdom of England , before the 
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iiooic fteward of the fame George Wentworth, his heirs and affigns fof 
the time being, or before the deputy of fuch fteward for the time 
being ; and £11 and whatfoever to the faid court-lect or view of 
frank-pledge belonged, or in any wife appertained, or in any man¬ 
ner ought to belong or appertain ; and alfo all and lingular amer¬ 
ciaments, fines, forfeitures, pains, penalties, perquifites, profits,- 
liberties, preheminences, privileges, rights, and jurildi£tions, what¬ 
foever, which at the faid courts-leet or view of frank-pledge to the 
faid lord the king, or his fuccefTors, in any manner/whatfoever 
Grantee feifed, might or ought to belong : 1>y virtue of Which faid betters patent 
and held feveral the faid George Wentworth was feifed aS of fee and right of and ill 
oturo,and died. the court-lect and view of fiank-pledge aforefaid, With the appur¬ 
tenances ; and held divers courts and views of frank-pledga^’i^hinf 
# the manors or lordfhips, villages or hamlets, of Weft Brettofi^ 
Cawthorn, Overftofton, and hetherjloflon , aforefaid, according to 
the gift and grant aforefaid, in the letters patent contained : and 
the faid George being fo feifed of the court-lect and view of frank¬ 
pledge aforefaid, with the appurtenances, afterwards, to wit, on the 
fecondday of June, in the year of Our Lord one thoufand fix hun- 
Difcent w his dred and thirty-eight, at Nether fusion aforefaid, died \ after whofe" 
Ion and heir, death, the faid court-lcet and view of frank-pledge, with theappur- 
wfao was feifed, tcnailces, cid defeend to Willia\n Wentworth, gent, as fon and heir 
of the faid George, wiiereby the faid Willi Am Wentworth , fon and 
heir of the faid George, was feifed as of fee and right of and in the 
court-lect and view of frank-pledge aforefaid, with the appurte- 
jnddfed with- lances : and being fo feifed thereof, the fame William afterwards, 
HMttifli*vwhcre- to wit, on the fourth day of Mur ft), in the year of Our Lord on* 
t>yhey.defecnd-thouund fix hundred and thirty-nine, at Netbeftsfton aforefaid, 
e/to to- ^ed without any ifliie of hi« body; after whole death the faid* 
gberi court-!eet and view of frank-pledge, with the appurtenances, de- 

feended to Thomas Wentworth , efq. afterwards Sir Thomas Went¬ 
worth, baronet, as brother and heir of the faid U'ilham Went~ 
worth, whereby the laid Thomas Wentworth , as brother and heir of 
the faid Willi an* Wentwoi th, was feifed of and in the court-lcet and 
view of frank-pledge aforefaid, with the appui tenances, as of fee 
died alfo and right: and being fo feifed thereof, the laid Sir Thomas after- 
Vichout iflue, war ds, to wit,on the firft day of Jpril, in the year of Our Lord one 
vwhereby they t h 0 ufand fix hundred and feventy-fix, at Nether ft oft on aforefaid, 

died, without any iflue of hiffbody i Ailing ; after whofc death the 
* rolter# ~ faid ccurt-Iect and view of frank-pledge, with the appurte¬ 
nances, did defeend to Sir Matthew Wentworth, baronet, as brother 
and heir of the faid Sir Thomas Wentworth, whereby^ the faid 
Mattbiw, as brother and heir of the faid Sir Thomas Wentworth , 
was feifed of and in the court lect and view of frank-pledge afore- 
After- vhcfc faid, with the appurtenances, as of fee and right: and being fo feifed 

• death they de- thereof, the fame Sir Matthew afterwards, to wit, on the fecond* 
fended to his j ay Q f Auguft, in the year of Our Lord one thoufand fix hundred 

• ibn, who ^n- feventy-eight, at Net betflockton aforefaid, died ; after whofer 

tycath, the faid court leet and view of frank-pledge, with the ap¬ 
purtenances. 
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Jrtirtenances, defcended to Sir Matthew Wentworth, baronet, as Bioojj 
ion and heir of the faid Sir Matthew Wentworth the brother, . 

Whereby the faid Sir Matthew Wentworth the fon was feifed of and 1 ** 

in the court-leet and view of frank-pledge aforefaid, with the ap¬ 
purtenances, as of fee and tight 2 and the faid Sir Matthew the fon 
being fo feifed thereof, afterwards, to wit, on the eighth day of 
December , in the year of Our Lord one thoufand fix hundred and 
ninety-three, at NetherjloRon aforefaid, by a certain indenture of and by leaf* 
bargain and tale made between the faid Sir Matthew Wentworth and rcleafc con- 
the fon, of the. one part, and the faid Sir William Hujllcr , Sir 10 tilf 
Rkhard OJbaldefton , and William OJbaldefton , of the other part, P * * 
the other part whereof, fealed with the fcal of him the faid Sir 

a g^he fon, the fame Sir William, Sir Richard and William 
Iton produce here in court, the date of which is the fame 
1 year, in confideration of five /hillings to him in hand paid 
by the faid Sir William , Sir Richard and William Ofbaldejlon , bar- 
• gained and fold to them the faid Sir William , Sir Richard and Wil¬ 
liam , the faid court-leet and view cf frank-pledge, with the appur¬ 
tenances, to have and to hold to the fame Sir WiUiarri Hujller , Sir 
Richard and William Ofbaldtfton , their executors, adminiftrators, 
and afligns, from the day of the date of the faid indenture to the end 
and term of one year then next following, and fully tobe complete 
and ended : by virtue of which faid bargain and fale, and by force 
of the ftatute in that behalf made and provided of transferring ufes 
into pofleflion, the fame Sir William Huftler , Sir Richard Wil¬ 
liam OJbaldefton , were in pofleflion of the court-leet and view of 
frank-pledge aforefaid for that term : and being thereof fo poGelTed, 

0 and the faid Sir Matthew Wentworth the fcn being feifed of the 
xeverfion of the court-leet and view of frank-pledge aforefaid, with 
the appurtenances, as of fee and right, afterwards, to wit, on the 
ninth day of December , in the 3 car of Our Lord one thoufand fix 
hundred and ninety-three abovefaid, at Netherflofton aforefaid, by a 
certain other indenture made between him the faid Sir Alatthnv 
Wentworth the fon of the one part, and the faid Sir William Huffier , 

Sir Richard OJbaldefton , and William OJbaldefton , of the other 
part, the other part whereof, fealed with the leal of the faid Sir 
Matthew the fon, the fame Sir JVilli am Huftier , Sir Richard and 
William OJbaldefton, produce here in court, the date whereof is the 
fame day and year above-mentioned, he, the faid Sir Matthraj * • 

Wentworth the fon, releafed to the fame Sir William Huftler , Sir 
Richard and William OJbaldefton , their heirs and afligns, all the 
eftate, right, title, and interc2t,of him the faid Sir Matthew Went¬ 
worth the fon, of and in the court-leet and view of frank-pledge 
aforefaid, with the appurtenances : 'by virtue of which premifes Plaintiff* fe 
the faid Sir William Huftler , Sir Richard and William OJbaldefton , 
were, and flill are, feifed of and in the court-leet and view of 
frank-pledge aforefaid, with the appurtenances, as of fee and right; N 
and that Thomas Brooke , on the twenty-fourth day of Jpril, in the Defendant an 
year of Our Lord one thoufand feven hundred and three,and long be- inhabitant wfth- 
lore, was refident and an inhabitant at Over fto flop aforefaid, within in thc i urifdic - 
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the jurifdiftion of the leet and view of frank-pledge aforefaid, 2nd 
ought to do fuit at the court of view of frank-pledge afoVefaid : 
ana they the faid Sir William Huffier , Sir Richard and William 
OJialdefton 9 bc\ng fo as aforefaid feifed of the court-leet and view 
of frank-pledge aforefaid, with the appurtenances, the court-leet 
and view of frank-pledge aforefaid was held at Netbcrjlofton afore¬ 
faid, within the manors and lordfliips aforefaid, the faid twenty- 
fourth day of April , in the year of Our Lord one thpufand feven 
hundred and three, before Richard Witten , efq. ftewurd of the faid 
Sir William HujHer,Sir Richard and JVilli am Gjl)aldefton % ofkljat 
court, of which court fo to be held due notice was given to the 
refidents and inhabitants within the manors, lordfhips, villages, and 
hamlets aforefaid, to wit, at Netberjlofion aforefaid ; aiffulifli^he 
faid Thomas Brook did not do his fuit, nor appear at that court,bite" 
made default ; wherefore at the fame court, by the jurors who 
were fwom and charged in the fame court to inquire and prefent 
thofe things which appertained to the faid court-leet and view of 
frank-pledge, it was prefented upon their oath, that the faid Thomas 
Brock then was refident and an inhabitant within the manors afore r 
faid, and within the jiuifdiction of the court of view and frank¬ 
pledge aforefaid, and ought to have done fuit to the court of view 
and frank-pledge aforefaid; an 3 thatthefaid Thomas Brooks although 
he was then folcmnly fummened, did not appear, but made default; 
by reafon whereof the fame Thomas Brook was then and there, by 
the fame court, amerced ; which faid amercement by JoJ'epb Senior 
and Timothy Roads , then rtfidents and inhabitants within the 
manors aforefaid, then and there chofenand fvvorn afFeerors by the 
fame court, *.*as then in due manner affeered to thirty-nine (hil¬ 
lings and elevenpence of lawful money of England; whereof the 
faid Thomas Brook afterwards, to wit, the day and year laft-men- 
tioned, at Nethcrjloftcn aforefaid, had notice, whereby an aftioti 
accrued to the fame Sir lVilli am Huffier, Sir Rickard and William 
Ofbaldefton, to demand and have of the faid Thomas Brock the faid 
thirty-nine (hillings and elevenpence, parcel of the aforefaid 
feventy-nine fnijlings and elevenpence. And whereas alfo the 
faid Thomas Brock afterward*, to wit, on the firfl: day of July, in 
the year of Our Lord one thoufand lcven hundred and tnree, at 
Netherfio^Ion aforefaid, borrowed of the faid Sir Wiliam liuftlet f 
Sir Richard And William Ofuald:)t-,". y forty (hillings, refid ue of the 
aforefaid feventy-nine (hillings and elevenpence, to be paid to tht 
faid Sir William Huffier -> Sir Richard and William OJbaldefton , 
when he fhotild be thereunto required ; neverthelefs the faid Tho¬ 
mas Brook , although often requefled, hath not yet paid the aforefaid 
feventy-nine (hillings and elevenpence, nor any part thereof, to the 
fame Sir William Huffier , Sir Richard and William Ofbaldefton, 
or either of them, but hath hitherto refufed, and dill refutes, to pay 
the fame to them or any of them ; wherefore they fay, that they are 
injured and have damage to the value of one hundred (hillings : 
and thereupon they bring fuit, See. 

And 


1 



Eafter Term* 5, Queen Anne, In B. R. 


Biooc 

aj^mxnjk - * 

Hvstlxs. 

NiUkit. 

Judgment 




And the aforefaid Thomas Brooks by Henry Wood his attorney, 
pomes and defends the force and injury when, &c. and fays nothing 
in bar or preclufion of the faid action of the faid Sir William Huff¬ 
ier, Sir Richard and William Ojbalclef ton : whereupon the fame 
Sir William Huffier, Sir Richard and William OJbaldefton remain 
againft the faid Thomas Brook thereupon undefended : therefore it 
is confidered, tl; : 'he faid Sir Wiliam Huffier, Sir Richard and 
William Ojbaldcftvi , do recover againft the faid Thomas Brook 
their faid debt, and their damages by occafion of the d tention of 
th'at debt, to eight pounds ,\>y the Court here adjudged to the fame 
Sir William Huffier 1 Sir Richard and William OJbaldefton, by their 
aft^p&naiid the fame Thomas Brook in mercy, &c. 

Afterwards, that is to fay, on Tuefday next after eight days from 
the day of St. Hilary in the fame Term, before the lady the queen 
at WeftminJ'tcr , comes the aforefaid Thomas Brook, by Thomas 
Harvey his attorney, and faith, that in the record and proceedings Errors affignsd« 
aforefaid, and alfo in giving of the judgment aforefaid, there is 
•manifeft error, in this, to wit, that the declaration aforefaid in the 
record aforefaid mentioned, and upon which the judgment aforefaid 
in form aforefaid is given, and the matter in the fame contained, are 
not fufficient in law to have or maintain that judgment thereupon 
given in form aforefaid; and fo the fame judgment thereupon in 
form aforefaid given is erroneous and void in law ; and therefore 
in that there is manifeft error. There is error alfo in this, that 
where it appears by the faid record that the faid judgment in form 
aforefaid given was given for the faid Sir l Villi am Huffier, knight. 

Sir Richard Ofbaldtftsn , knight, and William Ojkaldefton, againft 
him the faid Thomas Brook \ whereas by the law of the land of this 
kingdom of England, judgment in the plea aforefaid ought to have 
been given for the faid Thomas Brook againft them the faid Sir 
William Huffier, Sir Richard Ojhaldtfton, and William OJbaldef¬ 
ton \ and therefore in that there is manifeft error: and he prays, 
that the faid judgment for the errors aforefaid, anJ others being in 
the record and proceedings aforefaid, be revoked, annulled, and 
altogether deemed as none : and that the fame Thomas Brook be 
jeftorcdtoail tilings which, by occafion of the judgment aforefaid, 
be hath loft : and that the faid Sir lVilli ^m Huffier, knight, Sir 
Richard OJbaldefton, knight, and William OJbaldefton ^ may rejoin joinder in it* 
to the errors aforcLiJ, &c. And the faid Sir / l'iHi am Hujtler , ror*. 
knight. Sir Richard Ojoaldefton, knight, and William OJbaldefton, 
by Adrian Moore their attorney, come and forthwith fay, that 
there is not any error either in the.rccord and proceedings aforefaid, 
or in the giving the judgment aforefaid ; and pray that the court 
of the lady the queen now here may proceed to the examination as 
^vcll of the record and proceedings aforefaid as of the matters afore¬ 
faid by him the faid Thomas Brock above afligned for errors, and Judgment «&> 
ibut the judgment aforefaid be in ail things affirmed. . firmed. 


Brook 
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.Cafe in. Brook (miifft Huftler. 

i ,r ‘ * ^ ^ 

court-icet TERROR out of the common pi.EAs, upon a judgment in 

may amvee gc- debt, for an amerciament in a COURT-LEET. The aefendaut 

I rerally, and the ma( j e default of fui* after a genual notice, and the amerciament 
.fum be alter- n - . c 

wards a (certain- affeered. 

fcrora ^ ^ Holt, Chief Juft ice* The jury may amerce in a certain fum if 
/ * they will, and then mere needs not an affeerment ; though the pt*o- 

$ C Lex' Man P er wa } r * s > u ^ eo f lt in tnifcricordiaf and then an affeerment (a). 
jAp. 19. Show. 62. Hob. i2z. Lev.so6. 3 Mod. j38. 3. Burr. i860. 



Jr 


fhat the party and where the court is to be heldf£). A general notice in the 

was fummoned church is not a fufficicnt notice to incur a forfeiture, unlefs there be 

to the court at a particular cuftom for it (c). 
juch a d*y and 

Serjfant Chfsshyre contra. It is found that due notice was 
given, and this the Judge of alfize is fuppofed upon the evidence ta 
diredt the jury. 

Holt, Chief Juft ice. We cannot judge of the notice, becaufe 
you ought to have ihewed particularly, that he was fumrqoned tp 
the court at fuch day and place to be held. 

Powell, Juftice. To take advantage of a forfeiture, notice 
fhould be perfotiai, unlefs there is a particular cuftom to the con¬ 
trary. Jn antient leets, pcrfonal notice perhaps is not neceffary ; 
but notice in the church or in the market may be well. But 
other wife where it is not an ancient leet. l. Brown , 166. Win^h* 
987. Co. Ent . tit. Error” 2 &'o. 284. ' •* 

Mjournatur .» 


*[77] 

Cafe 122. 


(a) See 3. Hawk. P. C.ch. ro.f. 18. (c) Tavener v. Cromwell, Cro. Eliz. 

merd. 353. v 

• ( 6 ) 32. cr 22. Edit\ 4. pi. 27. b. 

^.S. a. 


Gouch agaiujl Buxton. 


Whether 
spiritual 
Jjfwrt can take 
l cognizance, for 
Muring to a par- 
il You are 
Mflj-a rafeal } a 
** fooupdrel fel- 
low j and 
JM’will •vfw car 
¥*4 anything * ' 


M 


OTION FOR a prohibition. The plaintiff in the fpiritual 
court was a parfon,and the-defendant faid to him thefe words : 
cc Thou art a fauce-box, firrah ! a rafeal and fcoundrel fellow, and 
cc wilt make an affidavit to anything.” 

* Weld, Serjeant. A prohibition ought not to go 5 for to (ay 
a man will lwear anything is a great fcandal, much more to (ay 
lb of a clergyman ; and cited 2. Roll. Mr. 297. 295. j. Kcb.§i\ m 
2. Lutw. 153. 3. Lev. 17. 2. Kcb. 439. Match's Rep 9 ijj] 

Page 
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Pa<JE contra . Thefe words import matter of heat, and not of 
,fcandal ; and they only (hew the opinion his client had of him at 
that time. 

Holt, Chief Juftice . Suppofc the words in this libel had 
-been fpoke of a layman, could he have had an adlion ? No. Then 
how the more for his being a clergyman ? for the words do not 
touch him immediately in his office. To fay a parfon is w a pf- 
M cal” is no more than to call him rafcal (</). 

.Powell, Juftice. There is a difference between defaming 
a parfon and a layman , but then it ought to be fomething for which 
he m ay b e drawn in queftion in the ecclefiaftical court (b). He 
fapj^nS^emembered a cafe in the common pleas for calling a 
^‘'parfon <c pimp,” ami they would no$ grant a prohibition •, for that 
tfie word u pimp” had a common and known fignification ; and 

• the like in calling a layman fo. In the firfi words here there is 

nothing fcandalous ; and then it adds, u You will make an affi¬ 
davit to anything this does not charge him with any a£t which 
can draw him into queftion thereof. * 

Powys, Juftice. Here is no colloquium of his fun&ion, and the 
words import only heat. Suppofc he had laid, c ‘ You will murder 
u a man,” this is only the opinion he had of him,&c. 

Gould, Juftice, remembered the word “ pimp” was adjudged 
to be one who w procured women.” But he thought in this cafe* 
that, taking the yvhole together, they imported a great fcandal. 

# And afterwards Pcweli., Juftice , defired time to # confider of it 5 

for all the books make a difference between defaming a parfon and 
a layman ; • 

Which Holt, Chief Juftice, faid, he faw no reafon for ; for the 
characters and confcicnces of other men are as tepder, and of as 
great concern to them, as a parfon’s. 

But Powell, Juftice, faid, to call a parfon €i knave,” a pro¬ 
hibition has been denied (c) $ but no dopbt but it will be granted 
in a layman’s cafe. 

.> Aijournatur • 



(a) See Mufgrave v. Bovcy, that the 
Spiritual court cannot take cognizance of 
the words, “ You are an old logue and 
cc a rafcal ; and a contemptible fc.low ; 
«« defpifed and hated by everybody 
faid ty one parfon to another parfon. 
a. Stra. 946. 

Sec 2. tnft. 492. 4. Co. 20. 
7. Co. 44. Fit*. N. C. •,!. Lutw. 


1038. 1042. Bunk 260. 312. Stra. 
823. 6 . Com. Dig. “ Piohibition** 

(G. 14.)- 

(/) See 2. Roll. Abr. 297. LutW. 
JC54. 1. Sid. 393. and the cafe of NeL 

fon v. Hawkins, 12. Mod. 104. S. C. 
Holt, 593. S. C. Corny. Rep. 15. 
S. C. 1. Ld. Ray. 423. 


Genera) 



*[ 78 ] 
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> 

Cafe 123. 


r 

* General Rule. 


A j facial imparl* 
mnt* muft be 
moved lor. 


TLTOLT, Chief Juftice, (aid, Let this be a general rule of court: 

That no fpecial imparlance be, unlefs by motion to the Court, 
and fhew reafons for it. 


Bl. Rep. X097. Sellon's Praftice, 29a. Rules and Orders B. R. 199. 


Cafe 124. 

Debt Jic8 pend* 
ins a writ of er- 
*or. 


Anonymous, 


npHE COURT doubted. Whether debt would lie uponajudg- 
ment pending a writ of error. See 1. Lev . 15 3. I. Sid • 
2. Vent. 261. •*,. 

Holt, Chief Juft ice, faid* Vaughan was of a different opi*< 
nion from Hale in this matter. 


Et adjournatur (a). 




(a) But the law ftems now f; ttlcd, 
that a writ of error Hays all pioceedings 
whatfoever. Note to former ulition .—- 
And fee GJanville v. Dighton, Skin. 3*^8. 
S. C. Holt, 199. S. C. Comb. 299. 
accord. Rowley v. Raphfon, Skin. 590. 
Koch v. Cooling, 2. Show, lortr.t .—- 
And that debt Will lie on a judgment 
pending a writ of error, fte Rotten hotter 
•a. Lemhall, 1 . Show. T46. Adams t*. 
Tomlinfon, 1. Sid. 236. Gale v. Till, 
3. Lev. 397. Sjins t*. Timm*, 1. Show. 
98. But the Court Will or will net ft ay 


the proceed ngs in the action according as 
i t Hull appear that the writ of error \va* 
or was not brought merely for dday. 
Mtyer v. Arthur, Sti a. 4.19. T afwcll •v. 
Storu, 4. Buir. 2454. Cribble v. Abbott, 
Cowp. 72. lintwjfle v. Shepherd, 
2. Term Rep. 78. Ciiv.Il.e v. Richard* 
fon, 3. Term Rep. 78. Kcmpland 
Macauley, 4. Term Rep. 436.—And . 
the defendant cannot; apply to have the 
proceedings ftayed until he lias put in, » 
bail. Smith *v. Shcpheid, 5. Term Rep. 

9 - 


Cafe 125. Anonymous. 

A general ron TlOLT. Chief J iftice. A bond to fave harmlefs againfl fcvcral 
Jtmrificatus tp LA particular things, and after in general j here, to a general 
particular af- declaration, non darnnificatus is a good plea, and then the plaintiff 
ftgnmous. fhould {hew a breach ; though perhaps it is better to anfwer to 
the particular things, and then to fay quoad the re if non danmificatus y 
Atkins v . Hill (a). The plaintiff fhould have afligned a particu¬ 
lar breach before he had demurred. 


{a) Cro. Eliz. 253. Sayre v. Mimms, Cowp. 575. 


Cafe 126. 


The Qucea againjl Drake. 


It Is libellous ro INFORMATION that he wrote a fcandalous libel, intitlcd, 
-* 44 Alercurius Politic mV in which is contained feveral libellous 
€t tWTI0N was matters >nier alia , and fet it forth fecundum tenorem fequentiin . 

«« the deftruc- Q n fp CC io.l verdithey find all but 4t not ” inftcad of 44 nor .* 9 
<« i awo f Engjlt was 44 nor in the record, and ‘ 4 not in the paper. 

•* land." —& C. poft. 84. 95. S. C. 2. Salk. 6 Cc. £. C. 3. £„lk 2*4. S. C. Holt, 347. 425. 

Mr. 
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Mu. Solicitor faid, the .principal fcandal was, “That the 
44 late Devolution was the deftru&ioif of the lauds of England” 

The information being fet forth in heec verba , and there being a 
Variance, he faid, was the objection from the other fide. But if the 
fubftarice was found, it was fufficient to make it a libel, efpecially 
it being an immaterial Variance; for 44 not y " he faid, carried in it 
the fame fenfe as 44 nor therefore admitting it a Variance , it is 
an immaterial variance (a). A man may declare for words in 
Latin which were fpoke in Englijh , which thews that the fubflanCe 
only is regarded by the law/ 

, Mr. Lutwych contra. Thequeftionis, Whether theinforma- 
the fame libel ? It is faid to be “fecundum tenoremfequen- 
wrem •” now the word 44 tenor” is the thing itfelf, and ought to be R 
true copy of it (£). This differs from the laws of words, becaufe 
in this cafe the matter is reduced to writing. In an a&ion upon the 
cafe for a malicious indictment, in the declaration there Ihould be 
no variance, becaufe they may have a fight of the record. So 
hqj*e, for they had the book to guide them. 

Adjourned until the netft Term. 


Tift OVIKM" 

atramfl 

DftAKS. 

If, hr an inform¬ 
ation for a libel, 
the Ebel is re¬ 
cited t€ AC. 

“ CORDING tO 
“ THl TXNOK 
“ following!** A 
variance of 
“ not" inftead 
of “ nor" is fa¬ 
tal. 


*[ 79 ] 


S. C. poll. 84. 
95 - 


(a) Dyer, 75. Sir John Bridge’s ( 'l) Kegifter, 169. a. 

Cafe, Cro. Jac. 407. Hob. 180. 
t. R'olL Rep. 421. CrO. Ehz. 503. 


Anonvmousr. 


Cafe 1 if. 


txrHEN a person complains to this Court of a liiifdemeanor, Privilege from 
and it is adjudged that his complaint is vexatious, this arrdfc. 
Court will not allow the privilege of protecting him returning. 


The Queen tigainjt Atkinfon and OtI\ers. 


Cafe 128* 


Borough ot Leeds, 7 OERETOFORE, that is to fay, on indi&ment a- 
to zuit. ) the tenth day of January in the gamft the col. 

third yeaf of the reign of our lady Anne , by the grace of God, h&ors of a tax 
Queen of England, at the general quarter-feflion of the peace f orlai<I y «tori- 
bf the lady the queen, hoi den at Leeds for the borough aforefaid, c^oTr "of ^ht ir 
before Edmund Batker , efq. mayor, Jafper Blytbman , efq. recor- office, 
der, Thomas Dixon , JVilliam Rooke and others their fellows, alder- 
tnen and juftices of the faid lady the queen, allrgned to keep the 
peace within the borough aforefaid, and a!f> to hear and detennine 
divers felonies, trefpafles, and other mifdemeanors committed and 
done in the fame borough, and from thence continued 2nd holder* 
by adjournment at Leeds aforefaid for the borough aforefaid, on 
the fourteenth day of February in the year abovefaid, before the 
faid Edmund Barker , mayor, Jafper Blythman, recorder, and #'//-» 
liarri Rooke , and before Thomas Kite!, vgham, John Doth fan and 
others their fellows, juftices of the faid lady the queen as aforefaid, 

Vol. XI, H aligned 
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Th* Queen afligned to keep the peace within the borough aforefaid, by the 
oath of twelve jurors, of good and lawful men of the borough 
an* Others, aforcfaid, impanelled, fworn and charged to inquire for the faid 
, lady the queen, for the body of the borough aforefaid, it was pre- 

fented, that whereas on the twenty-fourth day of March , in the 
leeond year of the reign of our lady Anne, by the grace of God, 
now Queen of England) ts'e. 'John Atkinjon, late of Leeds in the 
borough aforefaid, linen draper, and JViIlium Bar/hiVy late of" 
Leeds aforefaid in the borough aforefaid, grocer, fhei* being collec¬ 
tors of fcvcral fums aflefled upon the inhabitants of .i certain li¬ 
berty called Leeds Upfer Dni/ion within the borough aforefaid, 
mentioned and exprcflVd in a certain aficii'ment made a nd c onfirmed . 
in purfuance of a certain a<£t of pailiamcnt made in theTtriry »ar of ^ 
the reign of our faid lady the now Queen cf England, & t \ intitr^ff 
lt An av°i r or granting an aid to her majollv by divers fubfidies and 
“ .1 land-tax,’* the faid 'John AiL inf -and IF iM am Barjhjj on the 
find twenty-fourth day of March in the above-laid fecond year of 
the rei<jn of the faid ladv the now qm-en. at Leeds aforefaid in the 
borough aforefaid, bv colour of the office uhTelliid, unlawfully, 
ex tori iv el y and deceitfully, anvi of theii own wrong, exacted, re- 
c\ i\ed and uad of one 7 hs Cat * r/v, then of Leeds aforefaid in 
the borough aforefaid (being not allege: 1 at all by virtue of the 
a^t of parliament aforefaid) the lum of f-ur {hillings, and that the 
faid 'John Atkinfon and 7 / 'ill :. \i Darjhiv the fame fum of four 
ihiih.U’S fo as aforefaid of the l..id Tl.an, * CHherly unlawfully, 
exto.iivdv and deceitfully exulted, received and had, and to the 
proper ufe pt them the hid ? den slikinf n and 7 Villi am Bar/lovs 
then and there unlawfully, injur •ruflv and deceitfully converted, 
to ih*- great damage of him the f; id Thomas Cah'erly , to the evil 
es, node of all other delinquents in inch cafe, and ngainft the peace 
of the faid lady the now queen, her crown and diginev ; which faid 
indictment the faid lady the now qmvr. ntfc; ward, for certain 
c.iufes mads* to co r.e to be determined before lur, by which the 
filerift' of the county of York is commanded, that he do not omit, 
^.c. but that he caufe them to comc*lo anfAer, &c. And now, to 
wit, on Friday next after the morrow of the Holy Trinity in this 
id-iicr Term, before the lady the queen «*r IVfjlminjler, come the 
fJd "John Atkinfon and / Villi, an harjhv) by Ft amis P ember their 
attorney, and having feve rally heard the indictment aforefaid fay, 
that they do not apprehend that the faid lady the now queen will 
or outfit any further to i;;.pe..ch 01 trouble them the faid [John and 
Demurrer. fViiiiain for the prcrr.ilcs hr caufe they f.*.y that the faid indict¬ 
ment, and the matter in the' fume contained, are net fufficicnt in 
law, to which they have no ncccility, neither are they bound by 
the law of the land in any manner to anfwcr, and for the infuf- 
flcisncy thereof pray judgment, and that they may be difmiifcJ of* 
the premifes by the Court heie, &c. And Simon Hurcourt, cfq. 

* coroner and attorney of t he faid lady the queen, in flic court of the 
faid queen, before the cju.vti heifclf, who pi ofecutcs for the faid lady 
Joinder. * the queen in this behalf; lailh, that the indictment aforefaid, and the 

matter 
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flutter in the fame contained, are good and fufneient in law to Th* Qyixa 
fcompel the fa id John At k inf on and JVxlliam Barjlow to an f wer to 
the lame indictment *, which faid indictment, and the mat f er in the ANJ) Qian* 
fame con- : ned, th~ faid coroner and attorney of the faid lady the 
queen, for tne f'i : ady the queen, is ready to verify and prove, as 
the Court, &c. -Vherefore fince the faid John Atkinfon and 
Ham Borflow have not anfwercd to the faid indictment, nor deny 
the matter in the (-me contained, the (aid coroner and attorney of 
the faid lady the queen, for the faid lady the queen, prays judgment, 
antf that the faid John Atkijifn and IVi Ilium Brrjtow may be con¬ 
vinc'd of the premifes in the faid indiCtmeut above laid to their 
Charge, &c. 


The Queen againft Atkinfon and Others. 


Cafe 129. 


TNDICTMEN T, That the defendants being collectors of fcveral If twocoUefton 
**■ duties and films uf money, collected of A. Jj. not being afTefTed, collect 

and converted the lame to their own ufe. The defendants demurred, the 

Chesshyre, Serjeant^ excepted againft their being joined in the 
indictment; for that they ouglit to be feveraily mdi&ed; and cited Tcr\tjowtly. * 
the cafe of Rex v. Humphrey and Others (tfj, and Brooke's _ 

Ca J* [*>). 382. 

Holt, Chief Juft ice. If it appear to be feveral offences, there j 2 ^g 2 ‘ Ld ‘ Ray * 
ought to be feveral indictments. S. c. Ray. Ent. 

Powell, Juft ice. If two men commit a felony together, they 6 *’ 
may he jointly indicted. • 

Holt, Chief Juftice. S© if men join in a battery, they may 
both be joined, though two ftveral fines (hall be fet upon them; 
the like in an indictment of felony, but they (hall feverally have 
judgment. It appeared both thefe collectors received the money 
jointly. • 

Judgment was given againft the defendants (r). 

Goipld, Juftice,ti\&i had they not been guilty they would never 
have demurred , but have taken illue. 


( 4 i) 1. Vent. 301. 

(£) 2. Roll. A hr. Si. 

(,:) Rex v. Phillips, 2. Srra. 921. 
Rex n>. Clcndtn, Sua S70. Rex v. 
Wellon, Stia. 623. Reg. v. Dixon, 


Stiles, 312. Rex v. Benfteld and Saun¬ 
ders, 2 Ruir 980. P*ex v Young and 
Others, 3 Ts.nn Rep. 98. and 4. HawK. 
P. C. 7th ccut. 53, 54. 


The QueCn agairf! Relwood. 


*[80] 
Cafe 130. 


I NDICTMENT.—The cafe was: A juftice of p£ice had power The Jbmff is 
to commit to ward, which is the word in the (iatuce: the juf- lj* K le * or the 
it'** miffpH nrn* fn th(? * VAtAcr ni the crmrkfv. e r cr.pe of a pri-- 


tice committed one to the * gaoler o i the county. 

H 2 


prt* 

fo >tr committed 
to tie gMltr. Ante, 6z. 

A ad 
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T«t Qt»e? j» 

a gun ft 

Bilwood. 


And per Curiam, 44 Thefheriff/* andconfequently his^gaoler, 
is the proper officer j and if he let him go at large, it is fuch an 
offence as is proper for an indi&ment. 


Cafe 131. The Queen againjl The Clerk of the Peace of Cum¬ 
berland. 


Quterti Whether f^ERTIORARI directed to the juftices of Cumberland, 

articles exhibit- 


ed agamft a clerk 
of the peace un¬ 
der 1. IV,II. & 
Mary, c. 21. 

charging him 
with 4 *cxtort on, 
M vm. that he 
4i ek a<fted and 
** forced from 
44 fuch perfon 
-4 more than his 
#c juft fees,’* are 
fufficitntljr cer¬ 
tain. 


Articles in writing were exhibited to the court of feffions there 
againft the clerk of the peace, charging him with fevq^rnifde* 
mcanors in the execution of his office, ct viz. inter alia,"~i$\#t^e . 
cxaSrd of fcveral people, and forced them to pay more money than 
his juft due and fee ; and upon due confederation, and upon being 
heard by his Counfel, he was convi&ed and difeharged of his office. * 

Gould, Juftice . This is a good conviction. The first 
question is, If this return be good in form ! The crime is ex¬ 
tortion, and fo it is exprefled full in one article ; where there is a 
charge of extortion, it inuft be particularized. In the premifes 
there is certainty enough ; 

But, WhetheT 44 viz." is fufficicnt ? is the queftion. 


'The ct viz." in this cafe conne&s the charge and the premifes, 
and carries on the fame matter. Sometimes a 44 viz." is abfolutcly 
Vnid, as when it is repugnantto what goes before; but if it explain , 
the matter precedent, it is good to ferve the preceding purpofe (a). 
It is fufficicnt for juftices of the peace, who are not fo fkiJful as 
Lawyers, if they purfue the fubftance of the ftatutc; and is not like 
the cafe of indictments ( b), but rather like orders (c).—He held it 
to be certain enough. 

The office of a Another QUESTION arofe upon this office being a free- 
clerk of the . but t h en the ftatute I. Will. if Mary, c. 21. cieatcs this 

peace a free- an( j a |f 0 the jurifdi&ion of the juftice of peace as to 

it (e). The words of the ftatutc aie, 44 If he flia.ll mifdemcan 
44 himfelf, and upon examination thereof before them at their ferf- 
“ (ions, upon articles in writing, and upon a convi&ion, they may 
41 difeharge him/’ 

[81] * Powys, Juftice, was of the fame opinion. By the ftatute 

1 Will, if Mary , c. 21. this is a good order. When an a ft of 
parliament creates a freehold, and ere&s a judicature at the fame 


(a) j. Saund. 169. I. Vent 107. 

( jj) Sec 6. Mod. 193. 1. Show. 282. 

Stra. 996. 

[c T hat the removal of a clerk of the 
peace under the ftatutc 1 tVttl. & M.iry, 
c 21. is not a convi&.on but an order, 
fee Rex v. UojC, Sira. 996. and iliat 


the articles muft be exh»bitid in writing, 
Rex v. Evans, 1. Show. 259. 

(d) See the cafe of Harcouit v. Fox, 

4. Mod. 167. 1. Show. 427. 506. $16. 

536. 

(;) See Bain’s Cafe, 6. Mod. 192. 

5. C. a. Salk. 6&0. 


time, 
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time, it is fubjeft to be defeated and deftroyed according to the di- Tm Qv*** 

re<£tion*or the adl; and is like the cafe of a fellow of a college, 

who may be removed by his vilitor. The ^ viz.” incorporates ojr TMI p XAC * 

the fubifequent charge with the precedent general accufation: or 

where the words 44 in the execution of his office” are omitted, Cumbeiiak*. 

then the 44 viz ” ought to fay, that he committed the offence in 

the execution of his office. The word w that” would be nonfenfe, 

were it not for the 44 viz." for the charge is, that he committed 

divers offences in the execution of his office, 44 viz. that he, &c.” 

Even in indi&ments, he (aid ; he had found two precedents ftrong 
to this purpofe, Weft Pref feft. 97. of ffide'icets, and the fame book. 

Seel. 130. I. Sid. 91. It was objected, that in the charge it is 
much too much he had taken colore officii [a)\ but 
twenTic faid, the jufticcs had adjudged, that he had taken nine 
(hillings too much, more than was his fee, colore officii. "I hat 
being a court of judicature, they in open court debated the matter 
fully, and gave judgment; and this Court ought to judge favour¬ 
ably, that they have proceeded regularly. 

• Powell, Juftice , contra. This removal and return is not fuffi- 
ciently certain. This is a freehold, which the law requires great fo- 
lcmnity in removing the party from, and is much different from a chat¬ 
tel. My brother makes a differenc* 0 , that this is a new freehold, but he 
could fee nodifference betwxta new and an old freehold. Itistruc, 
this a& of parliament has created a new way of trial; but he cou ] d 
not agree with Powys, that a trial in this way was the propereff, 
fora trial by a jury is the greateff check and iecurity again/! arbi¬ 
trary, &c. ‘But the queffion is, Whether this removal purfuesrhe 
authority in the acl ? In every charge there ought to be fomething 
particularly charged. If a mjui be indicted of divers mifdemeanors 
in his office, 14 viz. 13 c” 1 doubt whether it would be fufficiently 
certain. If a man be indi&ed for 44 felonioufly dealing divers 
m goods, viz. that he took a coat, See ” this indi&mcnt would not 
be good without the fclenice cep-,t st afportavit Xo every one. 

• T his ought to be conftrucd as in indictments, efpecially fiiice his ♦ T 82 J 
freehold is concerned, and therefore it ought to be exactly certain. L 

He laid^in the charge it did not appear that what he took was more 
than his fee ; and the adjudication will not help this defeCt, for they 
ought to judge upon the charge [b ). He would in this cafe take 
all things ftri&ly, and the adt of parliament fays 44 mifdemeano^s > ,, 
but here is but only one fingleaCt and charge. 

Holt, Chief Juftice. This order ought to be quafhed. He 
coniidered two things. Firsj, This charge ought to be certain, 
that in cafe of an appeal it may appear whether the matter they 
proceeded upon was iufficient in liielf, and certain. This cafe did 
not differ from an information. Muff a man loie his freehold be¬ 
cause juftices of peace are not fkilrul (or honeil, as Powys laid) ? 

The jufticcs are not to draw the articles, but to judge of them ; it . 


(a) See Eain’i Cafe, 6. Mod. 193. 





{l>) Shaw v. Taylor, Hurton, 4. 


IS 
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The Qw**h is a common right due to every man not to lofe his right, without 
T **Clz*x fufficicnt ccrcainty ; it ought to appear to the Court to be a mifdei 
or t»i Peace meanor in the actual execution of his office, for it fays the clerk 
, or did compel him to pay fo much, but it does not fay to him, nor 
Cvjmbeklanp* that it was colorc officii ■> exioijlvc, Extortion is a fpecifiq 

offence, and is as neceffary to be fet fortj) as felonice in an indict¬ 
ment. Again, he faid, lie took ten fhillings more than his fee j 
why, this may be, for perhaps he had another demand upon him. 
Secondly, It is the collection of the jufticcs, by way o£in- 
feience, that from the whole he is guilty ; but that the juftices 
cannot do, for here is no charge; but they have concluded from 
the pro 111 lies, and not from the charge, for the charge^Joes not 
affcCi 2ii*ii; for when it comes to the fck viz.” there wjs no cn£*&e 
before. 


Afteiwards, upon looking into the ftatutc, it appeared to be 
cc mifdemcanor ,> in the fmgular number (a). 


But the Court remained itill 

(a) The won's of the fiatute are, 

4t 1 r.at the ujtc' -:ui 3 --rr lb ill from ti ne 
** to rime, whiter t.'.e cffict of ck:k of 
the peace fli til bevoH, t..>:nin ite and 
44 appoint onf auk and fuffic ert perfon, 

44 rilid.mgin the county, to execute the 
44 fame by himfelt or his futf.ctcnt de- 
44 puiy, and to tike and receive the lee>, 

44 prrfir , and p.-iqinlites thereof f» A 

leg li*:i G’U) »v h cirri’ y r f c f- «.v 
4t (ri ! iv /.’ 4- r*c.: - It ,n Lr. ja.u gJj'.'l." 
Am, *' 1 i .*at ;i sny <krk c f t v ? peaee 


divided ut fufcva. 

£ fhall mifdemean liimfilf in the execu- 
'* tion of the ia.d office, ar.d thereupon 
£ a complaint and cluigc in writing 
‘ of fuch rr: fliali be exhibited 
1 again it hail to the iuflices in then gc- 
* neral quaitei ftflior.i, it may be law- 
£ ful tor the faidjuihce-, or the major 
1 patt of them troiri t.uli it- tune, upon 
£ examination and due proof thereof, 
£ openly in the.r faid gem sal quarter 
£ f. .lions, ti* ftrfpend < i cUchargt- lu.it 
‘ ft-om the feiJ clft.jr. ,i 
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Cafe 132. 


P ROHIBITION.'—The cafe was : IVillbnot commits inceft An hihahitantof 
in IP oreejter dioc^fe^ and about two years after removed his r<>nt/»Vrexcom- 
habitation into the dioceje of York ; and coming to the elec- municated in 
tion of p;ui lament-men, this citation was ferved upon him in the tPorctflciduKtfc. 
diocefe of IVorccjicr . He appears by proxy, and pleads, that he 
lived in the disc e/e of York , and fubjcct to the jurifdidtion of York % 
it nuilo»modo , &c. 


The plaintiff was excommunicated. 

Dr. Floyd. U is the pra&ice of their court to call the per- 
fon perfonally to appear ; for the citation was pro falute anirn&y 
and that cannot be done by proxy or Counfel. No criminal can 
appear by proxy, neither ought he to have pleaded fo contuma¬ 
cious a plea, but he ought to havfc made his appearance, with a 
faving to himfclf all benefit of exception; for pri?na facie there is 
a good jurifdicYion to call him to anfwcr, and then he ought to 
make proteftation de non conjcnticndo nifi dc jure , &c. The Roman 
fenators had a privilege of being fued only in their luperior courts; 
but if a fenator had committed a bafe crime, he thereby had fode- * 
baled himfclf, as that he fhould be fubjedt to the jurifdi&ion he 

H 4 ha4 • 



WiitiMor 

againjl 

THE 

Cbahcelioe 

or 

f 

WOICKITZI. 
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Cafe 133. 

Special vcrdifl 
amended in a 
criminal profc- 
cutiop. 


Trinity Term, 5. Queen Anne, In B. R* 

had offended. The ftatute of Citations extends not to crimina) 
fuits, but only betwixt party apd party* 

Dr. Lank. The former practice to appear perfonally in cri¬ 
minal profecutions, was founded upon the power the Court had tQ 
make him ?nfwer fjpon his oath, & which is now taken away by the 
ftatute. A man who removes his habitation, muft not be faid to 
run away from their jurifdi&ion. The pope, by his ufurped au¬ 
thority, delegated to the Archbijhop of Canterbury a power to cite 
a man out of his diocefe, which by the t ftatute is now gone. ' . 

* 

Holt, Chief fuflice, faid, this citation was originally wrong, 
it was againft the Ifatute; and granted a prohibition , that fo. t they 
might plead to it, or demur ; and fo the point might be fettled fo* 
lemnjy, being a cafe of great confequence. 


Anonymous* 

'THE COURT were of opinion that the entry of a fpecial ver- 
* did* though in a criminal prosecution (0), may be amended, 
if it was not entered according to the notes-taken ; and the roll 
may be amended ( b). 

Gould, fuftiee , cited Raymond , 460. and faid, the Court fre-* 
qucntly amended informations. 

2 >uesre, If the Court would amend in a cafe 
the minutes thpre. 

Per Curiam. If the notes and the yerdid vary, the Court 
will amend according to the notes, clfe not. 

s 

Per Curiam. If a jury find for the queen , and the verdid is 
entered for the'defendant, yet at common law it is amendable (c) ; 
and it was agreed in Dr . Drake's Cafe ( d ) 9 if in a fpecial verdict 
the clerk take the minutes right, and the verdict be entered up 
wrong, the Court will amend the roll according to the minutes, 
though in a criminal profecution- 


where they had not 


(#) In what cafes amendments arc ex¬ 
cluded in criminal profecutions, fee 
j Com. Dig. 44 Amendment'' (2. C. 1.). 
j. Saund. 308. 

(A) 4. Co. 52. ». Rol f . Abr. 70 r. 

j. Roll. Rep. 82. Cro EIiz. 111. 150. 
7. Salk. 47. 53. See alfo Attorney Ge¬ 


neral •»■ White, Bunb. 283. Newcorub 
«/. Green, 2. Stra. U97. x. Wilf. 33. 
Cogan v. libden, 1. Burr. 383. £d- 

dowes i>» Hopkim, Dougl. 376. Taylor 
v. White, Dougl. 746. 

(e) Cro. Jac. 185. Ytlv. j86. 

(i) Toft. 85. 95. 




Anonymous. 
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* Anonymous. Cafe 134. 

r ' is a (ingular favour to admit a defendant a pauper (a) - but 

if fuch defendant will plead a dilatory plea, the Court will dif- P aupere ‘ L • 

pauper him (£)» 

(tf) Sec the ftatute it. Ilcn. 7. c. 12. 

Rex v. Wright, z. Stra. 1041. Rex 1/. 

Morean, a. Stra. 1215. Langley v. 

BUckcrly, Andr. 306. Blood *r/. # Lee, 

3. Wilf. 24. Rex v. Charles, 3. Burr. 

130S. Gibfon v. Macarty, Cafes T. H. 

f 


311. W&kinfon v. Bcltfhire, a. Brovfb 
C. C. 273. 

(/>) Anonymous, j. Salk. 506. Win¬ 
ter v. Slow, a. Sira. 878. Taylor v. 
Law, a. Stra. 983. Solomon v. Aynel, 
Fort. 320. 


The Queen agahjl Dr. Drake. Cafe 133. 

T HE Attorney-General took this difference, that this was «>■» an infer. 

only a literal variation, and made nothing in the fenfe; and if ” e ^ e ,itel£ 

this was to be allowed, no criminal would be pumlhed : for lup- rec .; ted „ 

«ofc in the libel the word “ though ” was in the information wrote «< cording to the 

“ the’.” this would be the fame objection. “ tenor follow. 

* # ing f a va- 

As to the objection of “ fecundum tenor.*fequent.” this is not riance of “mr- 
meant to be a literal fetting forth, but a fubjlantial ’one ; as “ac- { « . “ * 

tc cording to the tenor, of the deed” is according to the fub¬ 
ftance ot it: Even the fetting forth “ in hare verba” mull be only * [ 85 ] 
in fetting forth the fubftance. 5. Co. Long’s Cafe , which he made s c >m - 
ufc of to this purpole; that if fuch certainty was required, the s c ^ ^ 
effedt would be only to confound all certainty, aocordmg to the s. c. ». Salk, 
rule there mentioned, Nimia ccrtitudo certitudinem confundit . Sup- 660. 
pofe in a certiorari to remove a record, would any man fay, if fuch 3 - Salk, 

a variance was, the record was not well removed l Dyer, fo. 75. s c Holt> ^ 
Allen, fo. 30. Where in actions for words it is laid in here verba, 4I j. 
i>v«,llQ. Roll. Rep. 422. 2. Roll. Mr. 717. 724. 7. Hen. 6. 

pi. 27. Telv. 46. Cro. Jac. 32. Styles, 344. 3. Co. 2. Ihefe 

fcafes he offered to (hew, that the law required fubftance and not 
form. If it had been a material variance, yet as this is laid it will 
be yet well; for the information is, that in that paper is contained 
divers fcandalous and leditious matter ; this matter in which the 
variance is, is not the matter complained of, for that was not a 
fcandal; and the information is not for any thing in which there 


\s no hurt. 

Branthwait contra. If words have si doubtful fignificationj 
the Court will coi)ftrue them in tht? beft fenfe. 1 he word u nor 
is a different word from “ not the latter being a diredt negative ; 
the former is only a word of relation, it refers to fomething elle. 

Holt, Chief Juflice. An information for a libel may fet forth 
the libel in Latin ; neither ought the whole to be fet forth, but. 
only that which is libellous in ltfelf; and then at the trial, if t 
appears upon evidence that the words apdrafted from the whohs 
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Tk* QtMEiw book arc not libellous, the defendant mu ft be acquitted. The 
words cc nor ” and <c not" have a grammatical variation : he teemed 
Ukaki. Je jy muc h upon the cafe of The King v. Bear (*). 

Adjourned until next Term. 


*[ 86 ] 
Cafe 136. 

gu. Jf excep¬ 
tions can be 
taken in arr*ft 
of judgment cf 
a nnfdcmcar.ur, 
after the Jcur 
d">yi have tlapfed 
and judgment 


V 1 —-T 

j. Dd. Ray. 4x4. 


Irony, ufed with 
a Ubtllous intent, 
may become the 
fubjeft of cri¬ 
minal profciu- 
tiun. 

Kob. $15. 

Poph. 139. 

2. Hawk. !\ C. 
ch. 73. f. 4. 
Sira. 422. 


* The Queen agair.Jl Dr. Brown. ' 

A N information was brought to have judgment for a libel, 
called, <c The Country Parfon’s Advice to my J^oad 
w Keeper.* 1 

The judgment was regularly figned, but the defendant did not 
move in arreft of judgment within the four flays [a). 

The Court doubted whether they could hear Counfel, this 
being in a criminal caufe, and ordered Counfel to fpeak to this 
point. • 

But the Attorney-General afterwards confented they 
(hould take their exceptions. 

Branth wait excepted, that this did not import afcandal, but* 
in their natural fignification, carry a ciedit, as cc to be wife as 
iC Somerfet , &c. if Suppofe an indictment for a nufance which in 
itfeif is {o, it is enough to lay fo generally ; but if it be only a nu- 
lance as it is accompanied with circumllances, there it ought to 
be particularly fet out; as for building an inn ; or for building an 
um ad commune nocumention is not good, &c. 2. Roll. Rep. 345. 
So here the manner of fpeaking ought to he fet out. 

Holt, Chief fuftice. An information will lie for fpeaking 
ironically . 


And Mr. Attorney faid, it was laid to be wrote ironies, and 
he ought to have (hewed at the trial that he did not intend tofean- 
dalize them; and the jury are judges quo uni mo this was done* 
and they have found the ill intent. 

Judgment of the pillory, and fine of forty marks. 


(«) See Algernon Sidney’s Cafe, Cafe, 3. St. Tr. 543. R<*:: v. Opie and 

Si. Tr. 820. Rex v. R<»ft- Dodye, 1. Saund. 301. Ri \ t>. Lipins, 

well, 3. St. Tr. 1050. Rtx t». Richard 2. Biur. 1189. Rex v. Daniel Holt, 
Kmgntly, 4. St. Tr. 779. Lord Guf s 5. Term Rep. 436. 


Cafe 137. Lord KingfaJe againft Compton. 

Vmrt tefted ^y Tl ECORD of Trinity Term, an award upon THE roll to try 
award, before IV f h c ifi’ue returnable fuch a day ; error, that the venire bore 
iflue joined. ^ te j^ g k e f ore ifTuc joined. 


Whtfc 
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Whejp the award upon the roll is wrong, the flatute of Jeofails 
will not extend to it, 

Powell, JuJlice. The flatutes of Jeofails will not help the 
erroneous award of the Court. 

This was a writ of error, and the error afligned was, that the re¬ 
cord was of Trinity Term , the venire was awarded * returnable 
Craflino Trin. which was before the Term; now this being a 
wrong award of the Court, it ir.uft be intended returnable the year 
after, which is an erroneous award of the Court, and then there is 
nothing to award the writ by, the roll being wrong. 

Th« Court feemed to be of opinion, that this was error, and 
■*» jiot helped by the flatutes of J$pfails. 

Sed adjournatur . 


Kingsaz.9 

agamft 

Compton, 


*[875 


Sir Charles Thorold againft Smith* Cafe 138. 

D * ARNELL, Serjeant. A receipt (hall not be a good difeharge, If a creditor rend 
where a fervant had not a fpecial authority to give a receipt (<2). hl * . fcrvant to 
Suppofe a fervant give a receipt, and do not receive the money, tlomadcbtort 4 d 
Ihall this bind the matter ? fo if he take any collateral lecurity, the fervant Te¬ 
al a bond. ccivc a banker’s 

„ .. . _. r . . » , . check, and keep 

Mr. Eyres. The quettion is, If a fervant js fent by his - lt an unre afon. 
matter for money, and receive anything elfe in lieu of money, able time uwtiJ 
• whether this is a purfuance of his authority ? It did not appear in the banker fads; 
this cafe, that Sir Charles Thorold had any notice of the receipt ^^>Whether 
of the bills, nor of JohnJon s breaking ; but the fervant fent the **^XrT 
note back upon hearing of Johnfon s breaking. A fervant fent by $. c. ante, 71. 
his matter to receive money, cannot releafe or difeharge his maf- g c Holt 
tcr*S debt without receiving the money; for a receiver has no 
power to make any commutation without a fpecial authority ( b ). 

Sir James Mountague contra . The authorities cited from 
the old books ( c) will not weigh much in this cafe; for the way of 
^radc anti commerce is of a quite different nature now. 

Holt, Chief Jnfluc. A lull of exchange or goldfmitb's note is 
not payment {*/), unlcfs the party omits receiving of it in areafon- 
able time, as three days , when he might have received it (<?) ; but 
if he give a receipt and accept the note as payment, this fbail bind 


(<0 Year-Book jo. J/.a. 7 - pk 9 * 
4. Hlti. 6. pi. 1. 40. A fuze, 3S. 

(/») Doftor and Stud* nt, 13S. b. 

(r) Vide fupia note ( a). 

(</) Sec Rufllil v. ILmkey, 6. Term 

Rep. 12.. 

' (c) See Moor v. Warren, 1. Stra. 41 5 * 
Turner a/. Me;,d, 1. Sira 416. Man- 
w.uiug v. Harrilon, 1. Stra. 5 ° 9 ' U**y« 

Ward v. Bank 01 England, 1. Stra. 55°* 
1 


Pgpys v. Sir John Lambert, 1. Stra. 707. 
Bail lnd.a Company v Chitty, 2. Stra. 
1175. Fletcher n, . Sandys, 2. Stra’. 1248. 
TalTlll v. Lee, 1. Ld. Ray. 744. Ap¬ 
pleton i/. Swec nipple. Bay ley on Bills, 32. 

34. Ward v. Evans, Ld. Ray. 928. 
Hill 11. Lewis, 1. Salk. 32. Hankcy *». # 
Tiotmnn, 1. Black. Rep 1. Metcalf v. 
Hall, Bc\»wes L. M. 482. Chamberlain 
v. Dc La Rive, 2. Wilf. 353. 

him. 
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Sm Crauxi 
Thoaoid 

agamji 

Smith. 

* [ 88 ] 


him. In this cafe Sir Charles himfelf gave no receipt, but the fer- 
vant. Where a man has authority to receive money, he? cannot 
receive anything elfe. It is common pra&ice, if a man receive a 
* goldfmith's note y and give a receipt, it is purchafing the bill. 
In this cafe, it mutt be underftood according to the courfe of the 
world and trade, that this fervant had a general authority to do 
What his maftcr would have done 5 this cafe differs much from the 
cafe of a fervant or attorney to one particular purpofe, but this is 
in nature of a faftor, &c. 


Powell, Juflice . No modern pra&ice will alter the old law. 
The party himfelf may give a receipt, but a general receiver can¬ 
not receive any thing elfe. His own acquittance would (log him, 
but his fervant’s receipt will not. In this cafe the fervant was 
fent to receive money : This fervant, he fuppofed, had many times 
received bills for his matter, and this is an authority to this pur¬ 
pofe ; but this indeed was proper matter of evidence, being the • 
conftant pra&ice of the world 5 and had this not been, Sir Charles 
would have afked his fervant what he had done ; and when he had 
told him he had received fuch a note, it is a ftrong preemption his 
matter approved of it, or clfc, it is to be prefumed, he would have 
fent it back again. 

Adjournatur. 

Holt, Chief Jufice, thought this was more matter of evidence 
than law; and any jury at Guildhall would find payment by a bill 
to be a good payment, it being the common practice of the city. 
And he propofed a new trial) whether the fervant had power to 
receive a bill, and give a receipt; which was agreed to. 

Holt, Chief JuJlice. In this cafe, the receipt of a fervant 
that has power, is the receipt of the matter. 


Cafe 139. 


Andrews cigainfi Strowd. 


Settlement to 
huibar.d and 
wife for life, re¬ 
mainder to truf- 
tees for years. 

S. C. Holt, 623. 
S. C. 1. Bro. 

P. C. 143. 

S. C. 10. Viner, 

* C 89 ] 

$. C. 16. Viner, 
453 - 

j. Sid. X02. 

I. Lev. 23. 35. 
j. V^rn. zjy. 


THE case was this: A fcttlcment was made to hufband and 
* wife for life, and if he die without iflue male living, or in 
ventre fa mere at the time of his death, remainder to truttees for 
five hundred years to raile daughters portions. 

The hufb.md died, leaving iflue male at the time of his death ; 
which iflue male foon after died without iflue male j and the wife 
died: 

The question was, Whether this term fhould rife up again 
for the benefit of the * daughters ? 

The opinion and judgment of the Court was, that it Ihould 
not, it being a condition precedent , and not a remainder upon the 
determination of the ettate-tail ( a ). 


(a) Goodier v. Claik, 1. Ltv. 23. 


This 
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Thi^judgment was reverfed in the houfe of lords, upon the rea- 
foning that Mr. Raymond urged ( a ), viz. that the time of his 
death related only to the ventre fa mere ; and then it was no more 
than a ufual limitation > for the wife was not enceinte . 

(d) See the fubftance of the arguments i. Bro. P. C. 148. 

Anonymous. 

AYMOND objefled, that this Court could not reverfe a if B. R, 
judgment given in another court, unlcfs they could give the can S* ve 
fame judgment the other court fliould have given ; which in this 
cafe cannot be, becaufe the plaintiff in the original adtion was could noc 
dead, and the Court cannot give judgment for a dead man. He, 
as executor, might have an a&ion for bonis afportatis in vita tej - 
k tatorisy but that is by the ftatute Edward the Third. 

Holt, Chief JuJlice. If this Court cannot give the fame judg¬ 
ment as the court below lhould have given, it is becaufe the fuit 
by the death of the plaintiff there is abated : but this Court will 
reverfe the judgment, which otherwife would be a perpetual bar; 
and by the reverfal the executor is r’citored to his adtion. 



Anbkiwv 

againjl 

Stkowp. 

• 


Cafe 140. 


Anonymous. Ca<e 141. 

T)ER CURIAM. If a man’s eftate is of fuch a nature, as that Commiffion^* 
the commiflioners cannot aflefs a certain tax upon every man, taxes - 
a* in the cafe of common, &c. they ought not to meddle with it. Poft * 2o6% 


Anonymous. 

*\T 7 HERE the plaintiff in error is nonfuitedy or 
* * rnent is affirmed, or a difcontinuanccy there 
lowed (a) y but no cofts where he is barred. jjJ. 


Cafe 14 % 


(«a) By.the exprefs words of the fla- plaintiff in error (hallpay double cofts oa 
tutes 3. lift j- 7. c. 10. and 8. & 9. Will. 3. the judgment being affirmed. Sec Hvl- 
•c. ix. and by 13. Car . a. c. 2. f. 10. fuch lock on Cofts, 280 to 296. 


Henly againft Welch. 


Cafe 143. 


T RESPASS FOR his horse. The defendant pleaded, that Tender of a- 
one Pooley was owner of the horfe, and that the horfe flxayed mends for keep- 
out of his poffeiflon and came to the hands of the plaintiff; and in * *“ eftr *F* 
that he, by the command of Pooley , demanded the horfe within a &c * 
year, &c. and tendered amends, and that the plaintiff refufmg to s c * Salk * ^6. 
deliver him, he took him. To this there was a frivolous replica- S ‘ c - Holl » 5 6 $* 
tion, and upon that a demurrer ( a ). • 

(«) The foregoing part of thi* cafe is if f-rted fiom Same Cafe, Salk. 686. • 

Holt, 



Htittr 

arahfi 

Welch. 
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Holt, Chief Juftice^ cited thefe cafes to (hew, that in cafe of 
an eftray,- the lord oughrto make a demand of v*hat th& amends 
ought to be for the keeping ; and then, if the party think *the de¬ 
mand unreafonable, he * ought to tender fufficient amends; but if 
he tender inefficient amends, the lord ought to take ifiue, and let 
the jury fettle what the keeping is worth. Noy y 144. Godb. 
150. 


Note, In this cafe the a&ion was brought for an eftray colt? 
and by the replication it appeared, that it was after the year, and 
then it ceafed to be an eftray, and became the lord's property. * 

Holt, Chief JuJlice. It became an eftray after the firft pro¬ 
clamation, and not looncr; the owner is fubjedt to pay for rib more 
than a year's keeping, which (hall commence from the feizure. 

Powell, JuJticc. The pleading a tender of fufficicnt amende 
is well, and a good itRie. 

This cafe (a) was argued again. 


Eyre, f»r the plaintijf argued, that the plea wa* not go&cf, 
becaufe the certainty of the (inn tendered is not fet forth, nor is 
there any refufal; for the refufal is of the gelding ; but it is not faid 
that he refufed the money, and all the precedents of tenders are of 
a fum certain; and the boi:k c»ted of 44. F.div. 3. c. 14. is not 
n»;ainft me. for that is no more than the iflue may be taken on the 
fufficiency of the amends. 

Squibb,/ sr the defendant , argued, that the tender for diffident* 
amends was weli enough, and tnat proper ifiue was the fufficiency 
of th^ amends; and if not, it was but a default in form, which is 
aid^d by a general demurrer ; as if*I plead mjfelf to be coufin and 
heir, and do not (hew how, this is bad on fpccial demurrer; but 
if you demur generally, it is aided, and the Court did hold* that 
tendering fufficicnt amends is enough, afeertaining the fame; and 
the proper ifiue is fufficicnt, or not fufficient. 

And Holt, Chief fufice^ faid, it was never necefTary to plead 
in certain the fum tendered, unlefs the lord demands too much9 
for when the lord demands fo much, then the owner (hall tender 
fo much, and which of them is fufficient, to the jury is a quefiion : 
but the owner muft in fuch calc f.-t forth a ium certain ; for though 
the lord demands too much, yet he may keep the eftrav until the 
owner docs tender fufficicnt an.ends. 1. Roll. 879. 5. by 
T a n films, Chief 'JfJlice. But in this cafe the plaintiff's repli¬ 
cation dc.cs deftroy his action ; becaufe firft he brings trefpafs for 
Lis taking an eftray, and then in his replication he does not fet 
forth that he diJ proclaim him ; and it does alfo there appear, that 
it was more than a year and a day after the taking him as an eftrav, 
that the defendant, as owner, took him away; now after the vear 
and the day, the lord had the abiblutc property in him, which is 


« 


(a) The- following part cf this cafe is taken fiom Holt’s Report of fame cafe, 564. 

much 
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much greater property than a lord has in an eft ray 5 and if you do tixvlt 
firft declare for him as an eft ray, and in your replication (hew the 
property was abfolute in you, that is bad; then if you do not (hew 11 

that this eftray was proclaimed the next market-day after the fame 
was found, at the next market-town, you have no property in the 
eftray, andfo your aftion fails therein alfo; for you muft, tojuftify 
yourfelf, {hew that you did what the law required of you to give 
you this title. 

To which Powell, Juftice , agreed. 

# • 

Holt, Chief Juftice. If the owner of an eftray comes to the 
lord and demands his beaft, the lord is net obliged to give it him 
immediately, until he is fatisfied by the owner’s defeription of the 
marks, that he is the owner’s, and when he is fatistied therein, 
then it is proper for the lord to make his demand ; and if it be the 
owner’s, he is to tender a fum certain ; and fo it muft be pleaded, 
but it is not neceflary in this cafe. The owner of an eftray can¬ 
not reafonably know what amends are fufticient, for which rcalbn 
ihe lord is to make his demand; but where catile are taken cia- 
rtngc-feoj'ar.t , the owner is at his peril to know what damage the 
cattle have done, and is to make a tender of fufficicnt amends ; and 
he that does take the cattle in fuch cafe need not make any de¬ 
mand. 

So in this cafe, for all thefe lfeafons, the Court gavejudg- 
ment for the defendant. 


Smith ap-ahift Tindal. Cafe 144. 

W ELD, Serjeant. The qaeftion arofc upon a devife to one a devife of “ail 
44 of all his lands and hereditaments.” It is true, the in- my lands, tc- 
terft of the party (hall be fupported if poilihle ; as “ John a Stiles ntrmcnts and 
“ (hall be my heir,” this carries a plain intent that the devifee 
(hall ftand in loco of the heir. So a devife to one “ for ever and an d her af. 
this is agreeable to the law, for a rcleafe of “ all his eftate” will figns,” re- 
extinguifli the rigiit. T he word ‘-hereditament” is a common ftTV,n S much 
word, and it is here accompanied with other words; it is a word *°^ 
frequently mlertcd in conveyances ; even in a leale for years ; nay, poor of lhe pa _ 
it is (o commonly put into leafes, that people fcarce think it fsfe nfh for ever, 
without it. Now the intent of the devifor docs nowhere appear to pafles an c-flate 
carry the inter eft, nor will this word bear fuch a conftruclion. It byreafoi* 
is true, thcvvoid u l\o celiu**' implies the intertjt, but the word ° c i a ^> an not 
« hereditament” is t:ic thing itfelf>i'/z. the land (a). The word by operation cf 
u hereditament” fignifies not only what a man has by defeent, but the word « lr- 
alfo what he Ins by'purchalc. If a man has only an eftate for life, “ rrditamsnt *. 
if he give “all his'heieditamcnt* for years,” why this will pafs (/>) s - c -P oft - IC2 - 

S. C. 2. balk. 6S5. S. C. Holt, 235. S. C. 2. £q Ab. 300. 


(<2) Spelman’s Gloflary, n .c?. c - ^oor, 873. 

(/•) WedUke n. Husdmj, Hob. z. 1. Vent. 299. 


Brown v. Waite, 
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kutm If a tenant for life of lands levy a fine with warranty, the war- 
•l* n P ranty defcends upon him in re^erfion (d). Nobody will fay, but 
jndaim. if tenant for life levy a fine, he in reverfion might have entered for 
•the forfeiture. Where a warranty extinguifhes a right, a releafe 
of that warranty will fet it up again. The pleading a rebutter 
• [ 91 J * fhews it does not give a rrgnt; for the conclufiotf is not judg*- 
ment fi aflio , but is by eftoppel (b). If a’ man* Covenant to make 
further conveyance, a man is not bound to convey with warranty, 
becaufe it is no conveyance, but only a bar (r). No doubt a 
warranty, fo long as it accompanies tbs land, is a good defence. 

Mr. Gilbert. As to the obje&ion arifing from the word 
€t hereditament” being mingled with other words, iC lands and td- 
u nements,” the Court will not intend, when people are con¬ 
veying their rights, that words are ufed for tautology (d). The 
ftatute of Limitations cannot be given in evidence, where the 
mise is joined upon the mere right. 

* 

Holt, Chief 'JuJIice. The word c< hereditament" fignifies the 
land in which I have an eftatc of inheritance. If a man leafe <l ail 
•* his hereditaments in D” this will carry all whereof he has an 
inheritance, and all freeholds, &c. ( e ). 

Powell, JuJIice. <c Hereditament” deferibes the thing of 
which an eftate of inheritance maybe; and carries that which 
lands or tenements will not do, &c. as common, &c. And the 
pleading is, quod clamat ut jus et hereditament. fuum (f). He faid, 

• that he did not go upon the word <c hereditament,” but the word 

4£ interett.” In this cafe, he faid, the perpetual charge went a great 
way to carry a fee (g) y and the perfonal eftate will not be liable, 
but the charge fhall rife out of the lhnd, which is permanent. 

(a) See fame cafe, pod. ioz, z. Salk, iner «. Richards, 3. Term Rep. 35ft 
$85. Hoh, 135. Moor v. Miller, $. Term Rep. 5^0. 

tfc) Fit?. Abr. u Droit" 19. Sec Drown Wult, x. Vent. 

{c) Mai colt <v. Donne, 1. Roll. Rep. *99. 

71. La&tltov. Chatterton, Raym. 190. (f) See Baddelly v. Leppingwell, 

(1 d ) x. RolL Abr. 834- 3 - Burr. 1533. Fiogmortonu HAlliday, 

(r) It ii now fwtiled, that the word 3. Burr. 1618. Doe vm Richaidx, 
hertxhtament*’ w.li not paf. a fee. 3. Term Rep. 356. Good right v. Stoc- 
Kopcwcll v. Ackbcdf Salk. 239 Can- ker, 5. Term Rep. 13. Moor v. Miller, 
**ng v. Canning, Mrft.lt y, 240. Pal- 5. Term Rep. 558. 

Cafe 145. Anonymous. 

Fioffirent w»th TTQLT, Chief JuJIice. A” father tenant fot life, remainder to 
warrarat/. Al his wife, remainder to his firft foil in tail; the foil is at age,- 
the father makes a feolFment in fee with warranty, and takes back 
an eftate to him ami his wife ; the hufband dies, the wife is re¬ 
mitted, but the collateral waira.ity binds the fon, for he is not re-* 

* micted. See the cafe of Hey wood v. Smith (a)* 

• J*} 1. Botit. 165. 

Anonymous. 
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, Anonymous. 

rjOLT, Chief Juft ice. If a legacy be given, or a fum of money 

ip grofs deviled out of lands, he doubted not but an action 

of debt might be brought for that money 5 though fuch adtion 

never as yet had been brought \ and he * doubted not but that 

it might be brought upon the ftatute of 32. Hen. 8. c. 1. For 

whenever a ftatute gives a right, it muft by neceffary confequence 

give a remedy; and the proper remedy in fuch cafe is debt y which 

may be founded on that ftatute (<?). 

• • 

(a) See Trtvanlon Howell, Cro. Rep 690. it is determined that an aftion at 


Cafe 146. 

Debt for money 
devifedas a le¬ 


gacy, 

* 


Xliz. 91. Keech v. KenegaJl, 1. Vtzey, 
125. Anonymous, 6. Mod. 27. Hawkes 
v. Saqnders, Cowp. 291. Atkins and 
his Wife v. Hill, Cowp. 284. J.ewis v. 
Lewis, y. H. Bl. Rep. in noth .—But 
jn the cafe of Rofe *v. Bowle r, 1. H. El. 
Rep. xi3. and Dceks •v. Strutt, 5. Teim 


law will not now he for a legacy j but that 
application on this fubject mu it be to the 
court of chancery. See alf? Brown v. El¬ 
ton, 3. Peer. Wins. 292. Harrifon v. 
Buckle, 1. Stri. 239. Farifh a>. Wilfon, 
Pe;ikc*s Nifi Prius, 73. 


6. Mod. *7. 

Salk. 4x5. 

2. Show. 36. 

1. Ch. Cafes, 57** 
257. 

2. Ch.Rep. 134. 
2. Ld. Ray. 937* 


Anonymous. 


Cafe 147. 


■pOWELL, JuJlice. If I give money to another to buy goods Debt or account 
for me, and he neglects to buy them, for this breach of truft for mone y de- 
J (hall have eledtion to bring debt or account j and cited four or livci ! rd 
five cafes. ^ * 


Holt, Chief JuJlice, contra. If the party did ndt take it as a 
debt, but ad computaiulum , or ad fnerchatidizandum , it muft be an 
account, and he (hall have the benefit of an accountant; which is, *• 

# he may plead being robbed (rf), which (hall be a good pica in the 
laft cafe, and not in the firft. 

- Adjourned. * 


(*) See the cafcofVcre v. Smith, 2. Lev. 5. S. C. 1. Vent. xax. S. C. 2. fleb. 
761. ? 79 - 8 3 °« 


Anony mows. Cafe i 

PER CURIAM. Although a caufe has proceeded no farther aeration not 
A than bi papery yet if the time be out for the entering it up amendable 
upon the record, this Court will not give leave, upon motion, payment of 
to amend the declaration upon paying cofts. Let them declare coft *‘ 
de novo . 


on 

* 


Buckley again ft Cambell (a). Cafe 149. 


A N affumpfit was brought on a foreign hill of exchange, to pay Foreign ofances 
according to the cuftom of merchants fo much money, at two to be fliewn in 
ufances, viz. at Amflerdam \ but it* did not appear what the time declaration. 

• ofthofc ufances was. S. c. i.Salk. 

Holt, Chief ftftice, Cud, he would take notice of the cuf- 
tom of merchants here, but not of that at Amfterdam or Venice , 

In fuch cafe, you muft fet forth the cuftom in your declaration. Bailey on Bills, 


(a) It appears that tills cafe was in Hilary Term, 7* S. Salk. 13 1 * ^ 

VoImXI. I MICHAELMAS 



Michaemas term, 

The Fifth of Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief fuftice. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Edward Northey, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 

' r 




* Hacket agabijl Tiily. 

EBT upon a bond conditioned to fave harmlcfs againft 
any aftions brough( for any efcapcs. 


A difference was taken between a general condition, and a con¬ 
dition only to fave harmlcls againft t-fcapes luftcred by the party hhn- 
felf: and then a cofiftruftion of words fliall be according to the 
intent of the parties* i.Lev.b$. Teh. 197. Hob. T4. Dyer y 
306. Owerij 100. Dyer , 17. A condition (a) lhall be intended 
for the benefit of the obligor, and is in the nature of a defeafance j 
a/iter it the bond had been fingle. 


Holt, Chief JuJIice . A bond to fave a man harmlcfs from an 
unlawful aft already done is not void, but is an undertaking to 
bring him off. There is a difference between Caving a man h*rm- 
• lefs from an aftion, and a judgment; for in laving him harmlcfs 
from an aftion, he muft take care that it does not go to judg¬ 
ment \ for then it is no longer an •action (£)• 


(a) For conftruftion of conditions, (^) Scd quart. If not the nrceflary 
fee Hob. 304. Hut. 40. x 3 , EJ10 4. cor.fcqucncc of an attion ? and fo Within 

c. 2.S. 1. Roll. Abr 417. A bond con- the condition.—N ot* to Jot met edition . 
ditioned to commit maintenance is void, 
a. Leo. »07 Moor, 1 36 , io.Co. xox. 

Not* to former edition , 

12 


*[ 93 3 

Cafe *50. 

Bond to faro 
harmlcfs againft 
cfcapes, 

S. C. Lilly Ent # '< 
160. 

S. C. Holt, 201. 
S. C. 2. Ld.Ray* 
X107. 


Powell, • 
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Powell, Jujlice . If a gaoler take a bond from a fervant, to 
fave him harmlefe from all efcapes to be fufFered by the ferfant, it 
is good. A condition may be good for part, and void for part * 
but a # condition againft a ftatute, if it is void in part, is void in 
the whole. See the flat • 23. Hen . 6. c. XO. xo. Co* ioi. 
xi. Co. 53. 

Cafe 151. Lord Banbury’s Cafe. 

AlHhomet' avoids -Rf OTION to fet alide a judgment'irregularly entered up, and 

. __ _ . to fet afide the execution thereon, 

ana execution. • 

S. c a. Ld.Ray. Ch AELEs Ea>l of Banbury gave a warrant of attorney to enter 

M47. * up judgment by that name, but the plaintiff entered it up by the 

s. c. Salk. 47. name of Charles Knowles , Efq. It appeared that the bond was by 

5 ° 9 - „ the name of Charles Earl of Banbury , &c. 

S. C. 3• Salk. 

The Court fet it afide 5 but faid, that if a nobleman will admit 
himfelf to have a wrong name, fo that it cannot appear to the 
Court that he is a peer , he (hall not after fay he is a peer, and fo 
alter the nature of the execution ( a). 

(«) See Lord Lonfdale v. Littledale, 2. H. Bl. Rep. 299. 


042. 

2 . Salk. 3. 
7. Mod. 3$. 
Stra. 9?5. 


Hacks t 

egatnft 

Tilly. 

*.t 94 ] 


Cafe 152. Anonymous. 

In’ what cafes “JlifR. S ALKELD cited the following cafes, as to copyhrflders 
copyholders lhall WI forfeiting their eftates by exceeding their authority; as for a 
forfeit their tenant for life trefpaffing upon the inheritance, by cutting timber. 

Lord Rich Makepeice (a), Hojktns v. Rcbbnn (b) y Brock v. 
Beare (c) y Rockey v. Huggins (dj, PajJon v. Vtber (e). He 
compared the cafe of a copyholder to the cafe of tenant at wjll; 
viz . that which could be a determination of the will at common 
law, is a forfeiture of his copyhold (f). 


eftates. 
Ante, 63 . 


Mr. Eyre. If a tenant for life lay a cuftom for all wind* 
falls of timber, this is a void cuftom, being a greater than, belongs 
to his eftate ; for it is a cuftom to take away that right from the 
lord which the law gives him, without any particular reafon to en¬ 
large his privilege further than the nature of his eftate allowed (^}. 
A cuftom for a feme-covert to devife is void, for that fhe has no 
property [h). Where a cuftom is for the benefit of the eftate. 


(«) Noy,*9. 

(S) x. Vent 113.163. S. C. 2. Lev 2. 
S. C. 1. Mod. 74. S. C. 2. Saund 324. 
S. C. 2. Kcb. 757. #42. S. C. Policx- 
fen, 13 

(c) x. Eulft. 51. 

(</) IV. Jones, 245* S. C. Cro. Car. 
120 . 

(#) Hatton, xoi. S. C. Lit. Rep. 


264. S. C. Hetley, 5. S. C. Winch. 
Lnt 432.—See alfo Peachy v. Duke of 
Somerfet, Stra. 447. 

(J ) Sec Burr Rep. x 543. and Good* 
win v. Spiay, 2. Term Rep. 474. 

(g) Moor, 8. Fit*. Abr. “ Dcvifc’* 
12. 

I, Sid. x6i. Winch, 8. 


there 
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there a^cuftom to charge it may be good; becaufe of the confidera- Airoirmo«« 

tion of the benefit. Their being blown down by tempeft, without, 

the default of the (ervant, (hall excufc him from a forfeiture of his 

eftate; but why for this fhall the lord * lofe his property; for be- * £ o(«1 

fore they were blown down the property was in the lord, &c, (a). * 

This is a privilege too great for the eftate of the copyholder for 

life, and fo a void cuftom. 

Mr. King. It is not unreafonable, that at the original grant 
thete might be a fpeciai agreement between lord and tenant, that 
he fliould not be liable to be* entered upon when anyfuch accident 
happened; and mconfideration thereof, he mightpoflibly promife 
to plant young trees, or do fome other act, &c. 

Holt, Chief Juftice . It is agreed, that a copyholder has a 
po(leflbry property, and when his pofieffion is gone, his property 
> is gone; now fhall the feverance transfer the property, &c. 

Powell, Juftice. Suppofc a cuftom, that if the houfe fall, the 
materials fhould be the tenant's, could that be good ? Again, fhall 
flie aft of God do a wrong to the lord ? Frank-bank was to en¬ 
courage the tenant to go into the wars ; if they were killed, the # 

lord would not take the benefit, but gave the eftate to the wife, 
to encourage them to fight; and this Powell, Juftice , thought 
W4S the original of frank-bank. 

(a) Godb 234. 


The Queen agairtft Dr. Drake. Cafe 153. 

f^OULD, Juftue , as to tVfe first point, viz . Whether this If, in an inform 

be a libel ? Was of opinion that the words are a libel. mationfora li¬ 

bel, the libel is 

Second point, viz. Whether there be fuch a variance between recited «« ac^ 
«* nof" and ♦» nor" as to make it a matei lat variance ? This is the " cording to th« 
cafe of a libel founded upon a writing, and not like the cafes of “ ^ wr „ fr" 0 '"'" 
words} for there it is fufficicnt to hnd the words to be a&ionable (a), rl J^’ of * 
The words are materially different, for the one is a negative copu- inftcad of««««■'• 
lative, and the othei has a different fenfe. There is a difference u fatal 5 forth, 
between an a<£fion founded upon a deed, as debt upon a bond 1 there, have * 
if there be a variance, one may plead non eft faltum\ not fo here. 

So he concluded that judgment ought to be for the defendant. cation. P 

Powell, Juftice. It is a libel, and a veiy virulent one, As S C-ante > 7 8 **• 
tq this variance it is a mere flip, but.it is fuch a one as will occa- 8 - c - *■ Salk, 
fion a judgment for the defendant. Not" may begin a fentence, 

* but “ nor" cannot j it is a relative, and of another part of fpeech. 

If the Court was not to ffop at a word, where would be the ne s. c. Holt, 347, 

plus ultra (b) ? It is objected, that in declarations for words, you 4 * 5 - 

fay “ in hac verba Anglicana frqtient. Viz." which is as ftri£t as * £ ^6 J 

(«) Resifter, *63. Cro. Jat 407. (*) Hob. 179. Yelv 4S. Cro. Jae. 

’ ‘ if’ «/""*« ' 



The Queen 
agtiinjt 
J)m, Peake. 


Note. 


* 



♦ 
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<c focundum tenor.fequent .” I anfwer, words are quafi in the ftir, but 
liter a feriptar manent . Again, in an aftion thefcandal is the -mat¬ 
ter ; here, the writings 13c. (a). The word u tenor 99 is by con- 
ftant ufage become a law term ; and is to be an exalt eopy y accord* 
ing to the cafe of ’The King v. Bear ( h )• 

Powys, Jufticc. The confequcnce might be ill, in giving a loofe 
in fuch cafes as thefe, though the difference feems fmajl and trifling ; 
for if Judges have f.ich a power, it may be carried to cafes of ciea- 
ion, and endanger mens lives by inferences. The Books are full 
of the learning of variance material and immaterial; but you do 
not count there upon the tenor, but upon the record in general, 
as in words, bzc. Ad effeltum is not good. In law there cannot be 
A tf nor of words ; for there is no original to compare the tenor 
by ; for the words remain only in the idea of the mind (c). If the 
tenor be a copy, which muft he intended a true copy, then how can 
the tenor admit of a variance, be it material or immaterial ? A man 
may declare for more, but if the jury find the very words that are 
actionable it is good (a). He thought the cafe of Sir c fohn Siden * 
ham (r) a little ihaken. In Charles the Second’s time there was an 
aft, that to fay li the king was a papift,” a pramunire fhould be in¬ 
curred ; Suppofo a man had been indifted, and a jury found, that 
he faid he “ believed the king to be a papift,” he could not have 
been found guilty*, for to fay cc I believe a man apapift,’* is not fo 
much as to affirm him to be one; for the latter implies a knowledge 
of his own. He thought it not proper to extend cafes of this kind, 
for fear of the dangerous confequences ; and that judgment fliouldi 
be for the defendant. 

Holt, Chief Jit ft ice. The queflion is. Whether this is fuch 
a variance from the information as to make him not guilty, &c. 
It is fuch a variance. Fir.-t, If a libel bp fet forth in thsfe 
Englijh * words, a variance fpoils the whole information. S \ cond - 
l,y, <l the tenor’’ i* the fame as if it had faid, u in hiis AngUcanis 

verbis (f)” If it had been in Latin it had been good, becaufe 
the matter and fubllance is defenbed in the form in that cafe ; but 
in this cate it is ditlinguiftied from any other matter and thing, by 
the defeription and by the words u fccundum tenorem Jequent 
'\ here is no difference betwixt tranfient aftions founded on wrong, 
and words ; for words are an injury. Suppofe the jury had found 
no title to the libel, whereas the attorney had fet it forth and de- 


(/:) Cro. Car. 72S. 11. Co. 131. 

(/) 2. Salk. 417 646 3. Salk. 226. 

C«n:i. 407. 12. Med. 2 jS. Holr, 42. 

x. F.d Ray. 414. 

(r) Year-Book 7. Hen. 6. pi. 1$. and 

* 9 - 

{d) Thus in an aflion by Sir John 
hutgu for thefe words f;»oktn by War- 
t ■ d t *< 1 here is a great neft of thieves 
44 «4( tiftcr., and Sir John Singes is the 


“ maintainer of thieves; and he is a firing 
u tLicJ himfelf the jury found, that he 
fpokc all the words except the word 
ftrong," and the verdict was held good. 
Dyer, 76. See alfo the cafe of Compag. 
non v. Martin, 2. BL Rep. 791. and 
Lull. N. P, 5. 

( e) Cro. £liZ. 503. 

(/) 5. Co. 53. a. Saund. «r. 

feribed 
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fcribed if with a title, it had been naught (a) . What rule (hall the Th* Qvs*n 
Court be guided by ? It is true, the difference is trifling, but where *&*"& 
fliali we flop, if we begin to allow of any variations in fuch cafes l *a$e. 

Note, 2. Cro . 32. Yelv. 152- were cited for declarations • 

in words for more than is found. 

Judgment was given for the defendant, but a writ of error in¬ 
tended (If). 

(#)* 5 cc Sir Edward Walgravt’s Cafe, Rex v. May, Dougl. 194. Rex *r\ Pep* 

Dyer, 203. a. pett, 1. Term Rep. 235. Rex 1/. Hart, 

( 4 ) See Rex v. Beach, Cowp. 229. Cafes m Crown Law, 131. 


The Queen agahtft Smith. 


Cafe 154* 


•/T'HE defendant was in execution in Newgate, at the fuit The queen’s 

**“ of the queen, upon on extent . debtor in Nnv- 

1 « * gate ,turned over 

It was moved, that this Court would grant a habeas corpus to to thc marflul * 

(ring him here, that the bail might difeharge themfelves j Burr 1876. 


But this motion was ftrenuoufly oppofed by the attorney 
general, for that the queen by her prerogative fhould have the 
election of her gaol •> and if he came here, it was only in order to 
be turned over to the marshal, which he infilled on the Court 
could not do: 


m But the Court kerned inclinable to give the bail an oppor¬ 
tunity to furrender him, and to commit hun to THE marshal, 
as well for the queen as the party. 1. Cro . 389. Dyer , 297. 

And accordingly the Court did turn him over for this, and 
for all other adtions for which the plaintiff might declare againfl 
hitfl in this court (<7). 


(u) See the llatute 25. EJto. 3. c. 13. 
Peter Vergen’s Cafe, 2. Srra. 1217. 
Bond v. lfoac, j. Burr. 339. Fowler 
f. Dean,”'4. Burr. 2034. Dr. Bcttf- 
\voitli v, Potts, 3. Buir. 1$ 76. The 


cafe of the Bail of Eoife and Sellers, 
1. Stra 640. French's Cale, Salk. 353. 
Chitty’s Cafe, 1. W;lf. 248. Sec alfo 
Sel!on'» Practice, 1S0. Tidd’s Pradhce, 
14S, 149. 


* Brown agaitift Dyer. 


♦[98] 

Cafe 155. 


TT JECTMENT. Dyer being feifed in fee according to the cuf- Cuftomary dif- 
tom, which is for lands to dcfcqnd to the younger fon, and the ccnt to the 
wife to have ari eftate during h^r life, the father had ifliie a fon ^ u " f ^ e ^. f 
by one venter, and another by another venter ; the father dies j the 3f atc for llfe 
wife enters, and then the youngeft fon dies without ifliie. ihall break the 

The firft queftion was. Whether the intermediate eftate of the^^ 1 to the 
wife fo broke the defeent from the younger fpn, as to make the s*. C.’ante, 70. 
elder foil of the half blood to the younger incapable of inhe- 73 - 
filing? S,C.poft. 107. 

I 4 Raymond. s * c * Holt * * 6 S 



B*own 

agmnft 

Pyx*. 
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Raymond. This is no more than if the younger fon had 
never been born ; and the elder fball make his title from hi# father, 
without talcing notice of the brother ( a ). Where a cuftom does 
not provide for collateral matters, it (hall be guided by common 
law (i)m The eftate of the wife is a continuance of the eftate of 
the hufoand, as in the cafe of Nwuton v. Shaftoe (c) ; and if that 
<fhfe in Levinz be law, it is this very cafe: and in this cafe, there 
is no title found for the defendant, then the pofleflion is a right 
againft all except him that has the mere right. ^ 

Eyres contra . It is true, the poffeffion is found in the plain¬ 
tiff, but that was not intended to be infilled on, but the very title: 
betides in this cafe the Court will allow of an amendment. 

But then Holt, Chief JuJlice , faid, You muft go before the 
Judge who tried the caufe. 

Two things ought to be found 5 the anceftor’s dying foiled, and 
that this was the youngeft fon. 

Holt, Chief JuJlice. Suppofe he has but one fon, then he 
fball take by the common law. The anceftor muft die feifed, and 
there muft be a younger fon ; and (bould the anceftor be difleifed, 
and die, ihe right would defeedd to the cldeft. Whenever a right 
of inheritance is vefted, the defendants (hall take jure reprafenta- 
tionis (d). In this cafe the father furrendered in tail, and the heir 
was admitted generally in fee; but this admittance (hall relate to 
the furrender which bound the land ( e ). * I he heir is a complete 
copyholder before admittance ; and his pofleflion will make a pof- 
fejjio fratrh. 

Raymond. Perhaps the Minute-Book may warrant the amend¬ 
ment. Where the cuftom is not exprefs, there the common law’ 
(hall guide ; and there, if there is but one fon, the common law 
(hall have the preference, and he (hall take by it; which is r an 
eftablifhmcnt of this aflertion, that collateral matters (hall be guided 
by the common law. 

Holt, Chief JuJlice. If a man furrender his eftate to % the u Co' 
ofhimfelf in tail, and die, the heir has two rights in him, either to 
be admitted in fee or in tail. 

Powell, Juflice. Thiscuftomary eftate for life he compared 
to the cafe of the freehold, which hindered the difeent of the de» 
mefne and freehold. 

And the Court feemed to incline ftrongly to conftrue the 
difeent according to the common law. 

(«) Reeve 1*. Malfter, Cro. Car. 410. ( d) 1. Roll. Abr. 6*3. 

S. C. W. Jones, 631. S. C. j. RoB. (r) He cited Moor, 29. 1. Roll. Ab. 

Abr. 614 €24. 504. Cto. Jac. xoo. Co. Lit. 59. 

(£) s. And. 31. 4. Co. 22. 25. 28. 2. Roll. 383. 

<0 1. Lev. 172. S. C. x. Sid. 267. 


Holt, 
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Holt, Chief JuJiice. If the father be difleifed and die; in Baowir 
Burrotfyb Engltjh, the right is in the youngeft fon ; yet at leaft 
the heir fhaU enter, and then the younger fon (hall re-enter. If a 
rent-charge be granted de novo out of land in Kent or Burrougb 
Englijh , the rent (hall defeend according to the land. 

Adjoumatur • 




Anonymous. 


Cafe 156. 


AN action upon the’case was brought for difperfing sfAn a&ion for « 
*** paper, acmfin g a gentleman of faying, w He could fee ftaungthat 

“ probability of the war’s ending with France , until the little gen - * h j: defi -" dant 
14 tleman (a) on the other fide the water was reftored to his right,” aSu” 

innuendo 44 the Prince of Wales'* ling the plaintiff 

Holt, Chief Juflice. A man may juftify in an aftion upon ^th^wlr 
the cafe for words, or for a libel [b) ; otherwife in an indictment (r). would not end 
The innuendo will not make an a&ion upon the cafe for a libel “ unld the 
good, if the matter precedent is not certain, or importing fcandal,« 
occ to the damage of the party (d). If a man is in treaty with a up r m* 0 Jpyaia % 
woman to marry, and another tells him (he is under a precontract,« was reftored/* 
this does not import a fcandal , but yet if it is falfe, an a&ion will is fuffiaently 
lie (e). In cafe upon a libel, it is fufficient if the matter is refied- wan¬ 
ing ; as to paint a man playing at cudgels with his wife (f). 


The Court were unanimous, that this was certain enough, 

9 * without the innuendo . * £ ioo J 

Powell, Jufhce , allowed the Books to be law, that where the 
precedent matter is not certati, the innuendo will not help. 


(<0 * Atk 470 

(ft) Brook v Montagu, Cro. Jac. 
91. 

(<■) 2. Hawk P C ch. 73. 


(d) 4 Co 20 Cro. ELz 428. Hob. 
1 45 

(*) i. Com Dig 262. 

(/) 2 Hawk P. C ch. 73. t *. 


The Queen againjl Solely and Others. Cafe 157. 

INFORMATION 5 for that the defendants riotose et routosc af- * n indidhnent, 
fembled themfelves together, and hindered the mayor, &c. to ***** the 


eleft a bailiff. 

The exceptions taken were, 


defendants 
“ unlawfully, 

“ notoufly and 
“ routoufly af- 

First, That it did not appear what office this bailiff was, and “fembledthem* 

fo this does not appear to be a crimC u felvwtogether 

/ “ and hindered 

Secondly, That the addition of the words “riotose, &V.” is“tbemembenof 

only aggravation (a). “ a corporation 

4t a bailiff, 4 * is inefficient, unlefs, it ffiew that the defendants aiTembled for an unlawful furfofi, and 
committed zn unlawful aft —S C. poit 115. SC Holt, 353. S. C. %. Salk. 594.* Poph.%01. 
1 Ld Ray 484. 12 Mod. 262 509 Stra 196. 


(4) Seethe cafe of Sur Robert Atkins, 3 Mod 83. 

Brodxrick, 
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TnrQvtzs Broder tck, Serjeant . T o make a perfon guilty of a riqf } there 

mutt appear to be an unlawful ajjimbly of three perfons or more 
f S °or» fus wth an intent to do an unlawful aft % which mutt be done (a j. 

, * The verdift will not help in this cafe j for the jury finding it to be 

done riotose y will not make it fo : if the chief faft do not appear to 
be fo, the verdict will not help (/»). The manner of doing a law¬ 
ful thing may be unlawful (r). Though this is an unlawful thing, 
yet it is no riot (d)» In an indiftment for a riot, an unlawful af- 
fembly muft be laid in terrorejn populi re^is (e) : and he citcd4thc 
cafts following, to fliew that cofinage is a ^oodc^ufc of challenge, 
even by the party that is cofm\ for if the Court fees there may be 
partiality, though the parties confent, yet the Court ought not to 
liiffer it, left juftice fhould not be impartially adminiftcred. 
21. Edw . 4* c. 21. % Moory 553. 3. Cro. 663. 

Holt, Chief fujlice. It is not the adverbs ct riot os} ct rout os }* 
that will make the offence, but it ought to appear what the crime is. 

Solicitor General contra. It is objefted, that the parties 
cannot waive the benefit of challenging by reafon of cofinage ; but 
I anfwer, that if the law give a man a benefit, he may renounce 
it; an alien (hall have the medietaiem lingua? y but yet the 
p r |qj Court (hall not grant it ex officio^ but the party* ought to pray 
L it. Dycr y 107. He agreed, that if no faft was charged, the 

word u 'riotose y dsfe.” would not make it a riot; but then it will 
amount to a mifdemeanor y and they are found guilty. If people, 
who have nothing to do with the corporation, will clamoribus et 
vocift ationibus hinder that election, this is a mifdemcanor. 

Hoi t, Chief JnJlice. Never thyik to help an indiftment by a 
verdict. 

Eyrfs. It is a good information for a riot. To the firft ob¬ 
jection, that it is not fet forth to be an unlawful affemhly to an ill 
intent, I anfwer, th£t this is not necefl'ary, but the doing the aft 
is the thing ; and therefore it muft be intended to be done to that 
end, by the (homing, &c. (f) > for the aft could not be done unlcfs 
they were fo affembled. Another objeftion was, it dots not ap¬ 
pear that the burgeffes were doing a lawful aft, and fo the hinderr 
ing could be no offence; but i anfwer, that it appears they were 
A cor for ation, and if the bailiff be chofcn only to be their re¬ 
ceiver. yet it is unlawful to hinder their chocfing him [g ). Tref- 
pafs may be by threatening [h) ; and a riot may be clamoribus (i). 
And though the bailiff be a private officer, yet it would be a tref- 
paf> to hinder the doing it; ^if the hindering were by many, 

(/»', 2. Hawk. P. c ch. 65. (f) Raftal Ent. 383. Rex v. Cole, 

{(?) Bro. Abr. “ Riot 1 . Year- 1. Keb 295. 

look 2. lien. 7. pi. 10. 3. In<*. 176. (g\ Reg. 106. 

(t) Lambert, page 163. (£) Reg. 94. 

{<i } Yeai-Book 3. tin. 7. pi. 1. (*) Raftal, 662. 

(r) 12. AIL 32. LamK 17R 3. Burr. 

1263. 2, Hawk P.C. 7tti *dit. cli.03. f.5. 


it 
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U wouldtbc a riot. It is not ufual to fhew the manner of the 
/aft [a ); the w riotosi 99 will not make the faft a riot, if the fpecial 
matter in the indiftment (hews it to be none, which he faid would 
anfwer Sir Robert Atkins 9 Cafe (b) 5 for there the fpecial matter 

Ihewed the nature of the offence to be other than it was laid. 

• • * 


Tn* Qtr*** 

agdmft 

$OLZLT 

AND 


Holt, Chief Juflice, Surely it ought to be laid, that the af* 
fembly came together to do an unlawful at1 ; but if they came 
there^accidentally or lawfully^ if two or three do an unlawful 
or r&ake a clamour , the reft ajre not guilty; fecus if they came to^ 
gether on purpofe (c). It does not appear that he was a public 
officer, indeed it is not neceifary to (hew Jtheir conftitution. fe 
hindering their cleft ion fuch a public offence as to make it a 
riot ? If it was an affembly of people together in terrorem populi, 
as in the highway, this without more is a breach of the peace in 
•general; * but hindering their eleftion is in the nature of it only £ X02 3 
particular (d). 


Holt, Chief JuJlice , in anfwer to Brodf.hick, objefted, that 
r(b man has rcafon to complain of his kinfman’s being on the jury: 
Why the reafon that knights were to be on a jury, when a peer was 
concerned, was for the fecurity of the commons ; for a knight 
was prefumed to be a man of courage, and not afraid to look a 
peer in the face. 

Powell, Juflicc. It is true, knights are for the privilege of 
peers, but yet for the fecurity of the commons. We muft dif- 
, tinguifti between crimes; he agreed to the definition of a riot ut 
fupra. An affray, riot, and unlawful affembly, are different of¬ 
fences, and confequently different punifhmcnts. 

Holt, Chief Juflice. If I am writing a letter, and three or 
more come hallooing and jogging me, is this a riot ? No; it ought 
to Bfe in terrorem populi. 

Adjournatur, 


(a) Dawney v. Dee, Cro. Jac. 606. 
(/>) 3. Med. 83. 

(<•) Burr. 1262. 1. Black. 350. Rex 

v.Koycc, Burr. 2073. 

(it) Corporations by charter are gene¬ 
rally fuppofed to be for the encourage,- 
inent of the trade in that corporation, and 
confequently an advantage to the public 5 
and mud be fo intended by their having 


a charter, which is not to be fuppofed to 
tend to a private advantage : if fo, then 
to commit an oti'ence again it a corpora¬ 
tion, which is acting lor the benefit of 
trade, and by a charter, is a greater of¬ 
fence than the fame all in the highway, 
which has oniy the protection of the 
Crown for the benefit of trade, without 
a chatter.— Note to former edition. 


Smith aga 


Tindal. 


Cafe 158,’ 



«< to my wife,*’ referving fo much a-yeartobediftributed *? to the poor of the parifh fir ever,*' paiTes, 
by rcafon of the perpetual charge an eftate in fu to tl.c wife.—S. C. ante, 90. S. c. ?. balk. 685. 
$. C. MOlt, 235. S. C. 2. Eq. Ab. 300, 

vernier 
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vetnber for ever. He made his wife Margaret executrix; and 
alfo devifed u all his lands, tenements, and hereditamentr\ and all 
44 his perfonal eftat ef to Margaret the executrix.” Margaret 
married with one Archibald Tindal, and the hufband and wife by 
indenture, &c. covenanted to levy a fine fur cognizance de droit 
come cco to the ufe of the faid Archibald and Margaret for their 
lives, remainder to Archibald and his heirs, with a warranty , who 
conveyed to the plaintiff. 

Gould, JuJlice. The firft point is, What eftate is conveyed 
, by this will r Whether an eftate of -inheritance ? And the se¬ 
cond point is. Whether the warranty binds ? As to the first, 
hi held it a fee, becaufe of the words of perpetual charge ( a). 
The perfonal eftate is not, in the eye of the law, a fufficient eftate to 
anfwer a perpetual charge ( b ). He would not fpealc as to the 
♦ £ I03 ] force of * the word u hereditament ,” but went upon the perpetual 
charge ; and fo would not fpealc to the warranty. ’ 

Powys, JtiJlicc. This being in a will, the queftion is, If the 
word 41 hereditament” will carry a fee ? then, Whether the perpe¬ 
tual charge will not make it a fee, according to Colliers Cafe (c) V 
Thirdly, Whether this collateral warranty will not baT the re¬ 
butter ? and laftly, Whether this warranty can be given in evi¬ 
dence ? As to the first, he thought it might. There is a dif¬ 
ference between the word 44 inheritance” and 44 hereditament 
the firft denotes the intereft, the latter deferibes fomewhat that is 
not a tenement; but in this cafe we are on a will, and fo not to go* 
to the learned and ftrifl fignification, but for the common parlance 
and intention (d). To the second point of the charge, the 
will fays, 4t to be delivered by my executrix and her affigns 
which muft be conftrued as if 44 to Kis wife and her affigns;” for 
it feems to regard her not only as executrix, but as his wife per- 
fonaliy, who was the devifee ; then the warranty fecures the plain* 
tiff’s title. Faugh. 392. Hob. 27. Brook tit. War . n, 
19. Hen. 6. pi. 59. 

Powell, Jujlicc. JuJgment ought to be for the plaintiffs, 
chiefly on the warranty. A devife of 44 all my lands, tenements, 
41 and hereditaments, he could not allow would carry a fee, as 
Powys, jujlicc , held. The word 44 hereditament” docs not fig- 
. nify the eftate, as 44 inheritance” doth. A devi(e of a hundred 
pounds a-year, paying forty fhillings a-year for ever, muft be a fee 
Crvlhrc/aJ war- of the perpetual rent. Sey?nour’s Cafe (e). A collateral warranty 
may be taken notice of as well by evidence as by rebutting. Heu 

(a) Co. Lit. 9. h. \ v. Acklanc!, Salk. 359. Canning v. 

{ 1 ) Frcakev. Lee, T. Jones, 113. \ Canning, Mofclcy, 143. Baddcly v. 

(c) 6 Co. 16. Rted i/. Hation, Leppingwell, 3. Burr. 1533. Frogmor- 

2. Mod. 25. ton Holliday, 3. Burr. 1618. Doc v. 

(d) Wedlake v. Harding, Hob. 2. Richards, 3. Term Rep. 356. Good- 
S. C. Moor, 873. S. C. Godb. 207. r.glit v. Siocker, 5. Term Rep. 13. 

# * Witkinfon i?. Maryland, Cro. Car. 447. Muor v. Melior, 5. Term Rep. 558. 

449. S. C. W. Jones, 1Z0. Hopewell («) xo. Co. 96. 2. Roll. Abr. 833. 

. * agreed 


Swrm 

MgOivft 

Tzndal. 
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agreed a warranty does not give a right ( a )• Collateral warranty 
attached •does not extinguifh the tail. Collateral warranty neither 
gives nor extinguifhes, but binds the right, and fo the entry is 
wrongful, becaufe the right is bound. If tenant for life levy a fine* 
the fine gives a fee, but then tenant for life commits a forfeiture. 

Holt, Chief Juftice • Judgment for the plaintiff*. The words 
of the will give a fee ; here being a general charge for ever, and 
a fufficient perfonal eftate to purchafe, See. But he was not fatis- 
fied to fix it upon the land. He went upon the word “heredita- 
“ ment” * to make a fee:*the words ‘‘lands and tenements” 
carry only an eftate for life, but “ hereditament** carries the fee (b)j 
for if he had not a fee, then it was not his hereditament; and when 
he gives his hereditament, he gives a defcendible eftate, otherwife 
it is no hereditament (c). Thefe words cannot be fatisfied, unlefs 
this word carry the inheritance. The cafe of Wedlake v. Hard - 
*ing 9 is rightly reported in Hobart , and wrong in Moor . c< Lands 
** of inheritance” is only a defeription of what lands ftiall pafs.— 
Touching the warranty: If a difleifor continue pofleflion twenty 
years, and the difleifee enter, orbring an eje&ment, the difleifor fhall 
maintain his pofleflion by the ftatute of Limitationsj for he has ac¬ 
quired a jus pojfejfionisi though not a right to the inheritance. 


(a) Fitz. Abr. €i Droit” £9. Litt. 
Sett. 70S. 

(b) That the word “ hereditament’* 
Will not pafs a fee, fee Hopewell v. 
Ackland, Salk. 239. Canring v. Can¬ 


ning, Mofelcy, 140. Palmerv. Richards, 
3. Term Rep. 356. Moor v. Mcllor, 
5. Term Rep. 558. 

(1) Co. Lit. 6, 
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'Hilary term. 

The Fifth of Queen Anne, 

i N 

The Queen’s Bench, 

Sir John Holt, Knt. Chief Juflice, 

Sir John Powell, Knt. 1 

Sir Lyttleton Powys, Knt. > fufices. 

Sir Henry Gould, Knt. J 

Sir Edward Northey, Knt. Attorney General. 

Sir Simon Harcourt, Knt. Solicitor General. 


T 


Anncfly againjt Dixon, 

E RROR of a judgment in Ireland . On the trial of an 
ejedtment brought by the defendant againft the plaintiff, 
_ in the court of queen's bench in Ireland \ for divers mef- 
fuages in 7it>penham y in the county of Kildare , the jury found the 
defendant Annejly not guilty as to ten acres, parcel of the faid 
premifes in the declaration mentioned ; and as to the relldue, they 
found a fpecial verdict, Rating the following fadfs: 

That before and at the time of the acceflion of the late King 
James the Second to the crown, Robert Dixon , the lelfor of the 
plaintiff, was feifed of the lands mentioned in the declaration, ex¬ 
cept thofc ten acres, in his demefne as of fee ; and that King James 
the Second , at the time of his acceflion to the throne, or any other 
perfon to his ufe, or in truft for him, was not feifed, poflefled of, 
or interefted in any of thofc lands/ 

That, by the adfc of Refumption, n. & 12. Will. 3. entitled, 
c< An adfc for granting an aid to his majefty, by fale of the for- 
** feited and other eftates and interefts in Ireland \ and by a land- 
<c tax in England , for the fcveral purpofes therein mentioned,” it 
was inter alia enafted, 44 that all the honours, manors, lands, &c. 
u whereof the late King James the Second , or any intruft for him, 

<c or 


Cafe 159. 

The truftees for 
felling die for¬ 
feited t dates in 
Ireland were not 
impowered to 
judge wlxat c- 
rtates were for¬ 
feited, 

S. C. Holt, 372. 
377. 38S. 

S. C. 1. Bio. 

P. C. 171. 
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AivMtttr to or to his life, was feiftd or pcdTefled of* 6t Interefted in* .at thd 
44 time of his acc^ffion to the crown of England , (hould* be, and 
La€il ' : ‘ 44 were vefted in the truftees named in thefaid aft, their heirs, ex» 
fl ecu tors and adminiftrators refpeftively, from and after the fe- 
u cond day of November 1699, according to the feveral eftates and 
cc interells which the faid late king, or any in truft for him, had 
41 in any of the premifes at the time of his acceflion to the crown 
c< of England ; to the end that the fame might be fold, di(poled of 
f< and applied by the faid truftees, to and for the purpofes in the 
c< faid aft mentioned. And, that no perfon having any eftate, 
44 right, title or intereft, in law or equity, into or out of any of 
**• the faid forfeited or forfeitable eftates or interefts, or any other 
* 4 the eftates or premifes, before the thirteenth of February 1688, 
c< might be in any refpeft whatfoever prejudiced; it was further 
44 enafted, that all perfons, &c. having any eftate, right, title* &c. 
€i in law or equity, into, out of, or upon any honours, manors,* 
44 lands, &c. therein before vefted in tne faid truftees, before the 
41 faid thirteenth of February 1688, by reafon of any fettlement, 
44 &c. or incumbrance afFcfting the faid eftate; (hould, on orbq- 
44 fore the tenth day of Jttgvjl 1700, enter all their refpeftive 
44 claims and demands thereunto: and in default thereof, every 
“ fuch eftate, right, title an 3 incumbrance, were declared to be 
44 void; and the eftate or eftates, fo as aforefaid liable thereunto, 

44 or charged therewith, (houid from thenceforth be freed and dif- 
u charged from the fame ; and fuch claims were to be tranferibed, 

44 by order of the faid truftees, and entered in books as a perpetual 
44 memorial thereof. And the faid truftees, or any feven or more . 
44 of them, were thereby impowered, according to their beft dif- 
44 cretion, to hear, determine and jjiJge every fuch claim, at any 
44 time after the entry thereof, and before the twenty-fifth of March 
44 1701 ; and if fuch claim (hould not be allowed by the faid 
41 truftees, the claimant, his heirs, executors, adminiftrators^md 
44 afligns, (hould be for ever barred and without remedy: And the 
44 faid truftees, or any (even or more of them, might in fuch cafes 
44 difpofe of fuch writings, deeds or evidences, in fuch manner as 
44 to them (hould feem meet.” And it was further enafted, 

44 That the faid truftees, or any feven or more of them, (hould be 
44 a court of records and every judgment, determination, or de- 
44 cree of theirs (hould be entered of rccoid in books of parch- 
44 ment, and (hould be obeyed by all perfons concerned therein 
44 refpeftively; and (hould be final, and ihould conclude and bind 
44 all and every perfon or pci fens their heirs, executors, ad- 
44 miniftrators and afligns; qot with (landing any difability in re- 
44 fpeft of coverture, infancy^ non-fanity of memory, or other 
44 matter or thing whatfoever ; and all infants, feme-coverts, ideots, 

44 perfons of non*falie memory, 01 beyond the leas, corporations, 

44 and all other perfons, bodies natural and politic, their heirs and 
44 fucceflors, and their refpeftive interefts, (hould be bound and 
* 4 concluded by fuch judgment, determination and decree, accord- 
44 ing to the tenor and purport thereof, any law, ftatute or cuftom, 

41 or 
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or other matter or thing to the contrary notwithftanctfrifc ******* 
* And lifter the ti rne for ^entering fuch claims, the laid truftees, or 
44 any feven or more of them; were enabled and required, at, any 
“ time before the twenty-fifth of Hard 1702, to fell all die cftatea 
44 and interefts thereby veiled in them as aforeiaid, or any parcel 

V thereof, and filch file was to be by cant or au&ion ; and the 
f< (aid truftejss were to execute an indenture of bargain and fale 
44 to the buyer, and fuch indenture Ihould be immediately entered 
44 and trarifcribcd in books to he provided by the truftees for that 
4C purpofe, and (hould then be delivered to the purchafor, who 
€t was to cattfe fuch indenture to be jnrolled in the chancery of 
44 Ireland , within fix months after the date thereof. And she 
44 perfons making fuch purchafe, ind having filch conveyance and 
44 afiurahce as aforefaid, were adjudged in aftiial feifin and polled 
44 fion of fuch parts and parcels of the premifes, as ihould be fo 
•f 4 purchafed and conveyed; and ihould hold the fame for fudi 
<c eftate or ijitereft therein as (hould be Conveyed by the laid 
44 truftees, difcharged from all arrears of rents, arid all demands 
44 of the king, his heirs and fiicccfTors, and of the truftees^ their 

V heirs, executors, adminiftratots and aflxgns, and of every otner 
44 perfon whatfoever; except fuch claims and demands as ihould 

be allowed by the truftees, in the determination of fuch claims 

V as aforeiaid ; arid alfo freed and difcharged from any breaches of 
44 Cruft, which might be pretended to have been committed by the 
44 faid truftees, in not ftri&ly purfuing the powers and directions 
44 given by the faid aft.” 

That Robert Dixon, the leflor of the plaintiff^ made a claim 
before the truftees, and therein ftated his title by letters patent of 
the thirtieth of March, 15. CJr. t. made in pursuance of a com- 
mifiion of grace for remedy of defective titles ; whereby all the 
lands tbeh in pofleflion of Sir Robert Dixon or his tenants, con- 
t^iHTng by eftimation two-thirds of the lands of Tippenham, or 
thereabouts, and reputed one hundred and thirty acres of arable, 
and thirty acres of paftiire*were granted to Sir Robert and his heirs, 
who entered and was feifed to the time of his death 5 and then Sir 
IVilliam Dixon, his fon and heir, entered and was feifed, till he was 
cKfpoffeffed in the time of the civil wars ; but upon his plea in the 
exchequer of Ireland, he was, in the year i66i, reftored, and 
quietly held and enjoyed the faid lands, i hat one Robert Sher - 
foci was feifed in fee of five houfes and thirty acre* of land In Tip- 
ftnham, being about one half of the remaining third, and mort¬ 
gaged the fame to Robert Moore in fee : and one Pierce Fitzge - 
rmd was feifed hi fee of the other mftiety of that third part, being 
©ne-fixth of the whole. That a moiety of the lands was feized and 
fequeftered as the lands of Fitzgerald, tnough he was, in fa£t, 

Orily proprietor of a fixth part and that Robert Moore , being ad¬ 
judged an innoceitt papift, had a decree for his mortgaged lands, 
and Was put in pofll-flion thereof by order of the commiflioners, 
and thereby became leifed in tee. That the faid Robert Moore and 
James Sherlock , the fon and heir of the faid Robert Sherlock , by 
"'Voju XL K deed 
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Aknisly deed of feoffment, dated the fifth of May 1664, and fine, 
in confidcration of one hundred and twenty pounds, conveyed their 

Pi*on. ^ lands to Sir William Dixon , whereby he was feifed of the faid 

• mortgaged lands ; and he was alfo feifed in fee of his two third 

parts as aforefaid, and died ; whereupon the faijaedefcended to Sir 
Richard Dixon , who entered and enjoyed till he died, in June or 
July 1684, and by his death the lands defeended to the claimant, 
then under the age of ten years; who, by Francis Jnnc/ly his 
guardian (the now plaintiff in error) entered on the fame anAwas 
feifed. The claim then ffated, that t .11 that part of the town and 
lands of Tippcnham , which formerly belonged to Pierce Fitzgerald, 
was by letters patent conveyed to the Duke of York, and his heirs; 
and that Sir William Talbot, the duke’s commiffioncr, took upon 
him in 1680, to demife for thirty-one years to onthe half 
of Tipper-ham, containing,- as was alledged, two hundred and nine . 
acres' at the yeaily rent of two (hillings and fixpence for every 
acre Thar Quin, in 1695, demifed this moiety for feventeen 
years to the faid F, ends .Anr.cjly, at the yeaily rent of three (hil¬ 
lings and eight pence per acre; and under colour of fuch demift; 
theVaid Francis Anneily poffeffed himfelf of that part which was 
conveyed by Moore and Skrltci. 1 'hat the fee-fimp!c of the pre- 
mifes, which belonged to the Duke of York, was vefted in the 
truftees; but without making any claim thereof, the claimant 
averred his title to the two-thirds of which he was in poffeffion, 

under the patents before dated, and alfo to the moiety of the other 
third conveyed by Moore and Sherlock, and then poffeffed by Mr. 
Anne(l)', under colour cf theleafe from Quin ; and he claimed the 
benefit of that leak as a truft for him, being taken by his guardian. 
That th~ truffccs, by their decree ahd adjudication of the fifth of 
September I70C, thought fit to adjudge, that the claimant (hould 
enjoy one moiety of the lands of Tippenham, to him and his heirs ; 
and that his claim as to any other or further part of the faid lands, 
ihould be difallowed and difmiffed. 


The jury further found, that the truftees, in confidcration of 
one hundred and eighty-four pounds fix (hillings and feven pence 
iialfner.ny paid by the faid Francis Anr.cjly, and of the further fum 

^ 1 11 .1 a.-. U ! ■ VN Ivir f t 1*4 !nt* f K o frn OOC 


1 70°^ ilia '.iiri 11:1s iw —— —•—; 

all i\.«t t!.c nv.ic tyof ti.c Sown and lands of T:ppeakcm % contain- 
ins by effirn -t-on one hundred-and fixty-one acres, with their ap¬ 
purtenances,' ali which fihd pregaifes, the deed fays, were late 
parcel of the ell ate of the late King James the Second, at the time, 
cf his accefiion to the crown of England, and now arc in the pof¬ 
feffion of the faid Francis Annef.y, and his under-tenants. 1 hen 
’ they found that Annefly being in pofielfion, Dixon entered upon 
him and made the leafe fet foith in the declaration, and that 
• Armrfly re-ciucred and ejefted die lefiic i and conclude generally, 
“ ' J if. 
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if, upo9 the whole matter, the Court fliall judge he is guilty of 
the trefpafs and ejeftmcnt of the refidiie of the lands, beyond the * 
laid ten acres, they find him fo; and if they (hall adjudge him not 
guilty, they fihd him not guilty. 

1 The queftion was. Whether the late Irtjh truftees, authorized 
by the ftatutc 11. & 12. Will, 3. c. 2. to inquire of the forfeited 
eftates, had the foie power of judging what were forfeited eftates, 
and^what not; or, whether that might be found by a jury ? 

• 'All the Judges but Powys, JuJlicc , held, that point ought to 
be decided by a jury. # 

. Holt, Chief Juflirc . It appears that all the private eftate King 
James had at the day he came to the crown% and all the * for- * 
feited eftates, are veiled in the truftees; and thefe eftates were de- 
■iigned to be fold for the purpofes in the aiTc; and the perfon or 
perfon*? feifed of fuch lands are by this devefted, though upon never t* 
fo valuable a confideration. If a forfeiting perfon had only a right 
<5*f adlion or entry, yet this is veiled in tile truftees; the like of a ■*' 
condition. If the forfeiting perfon had an eftate for life or re¬ 
mainder, fuch eftate and luch only is veiled. If a perfon is dif¬ 
fered by K<ng James, the diileifcu is bound to make claim ; which 
ihews this is a fpecial and particular jurifdiclion of fuch and fuch'’ 
lands. All jurifJi&ions are limited to place, perfons and things. 
Their jurifdidtion here, arifes from the lands vetted. The ftatutc 
5 fuch lands as rcJly were King James's ; but not facn as they 


'A NN*»L* 

dgainfi 

Dixon. 


t1051 


vefts 


dly were King Jc 

(hould fay were veiled; and the ftaiute gives thorn no oriierjitrifdic- 
tion. But to fay, the truftces had a power to fay an innocent per- 
foil’s eftate (hould be liable, See/, would be a helliihconftruction, and 
fuch as the Parliament of England could never intend. If they 
cannot know what were the king’s lands, they cannot inquire, and 
therefore they ought to inform themfelves aright; for a man can 
purchafe no better or other eftate than the attainted perfon had. 

Powys, JuJlice, fitid, the jury have nothing to do with it; this 
is begging the queftio!. For a jury are to inquire whether the 
lands are veiled f and if they were not veiled, the trullees had no 
jurifdi&ion, and it was coram non jiuhcc. Alarjhal/ea Caje (aj* 

Suppofe a man bring a formedon here, and the tenant admit and 
plead, and then another is brought in the common pleas, the te- 
nitit cannot plead this here in bar ; for it is void here, and comm 
non judice. 

So the judgment in Ireland was affirmed, contrary to Powys, 

JuJlice. 

But to reverfe both thefe judgments a writ of error was brought R. Do^kfo. 
in parliament; and on behalf oi the plaintiff in error it was con¬ 
tended, that if the truftees under the act of pariia nent had not a . 
power to declare, adjudge and determine wnac was forfeited and 

la) 10. Co. 63 . 1. Ero’vnl. 190, 2. Brownl. 124. 

K 2 


vefted 
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veiled in them, and what not, the claufe obliging perfons to enter 
their claims before them, would be not only ufeltfs but vexatious; 
and if the decree and fale of the truftees fhould not be an incontro¬ 
vertible tide to the proteftant purchafors, then muft fuch purcha- 
fors, upon any trial, prove the eftate and title at law of the for¬ 
feiting perfons ; but which it was impoflible for them to do, be- 
caule the forfeiting perfons having withdrawn with all their deeds 
and evidences, the proteftant purchafor was totally naked and des¬ 
titute of any defence, (avc only the decree and fale of the trudges. 
That if it had been imagined that the truftees decree was not final 
and conclufive, very few, if any, would have become purchafors ; 
aiuf confcquently the public debt, which was the confederation of 
the aft, would have remained unfatisfied. That it would be the 
groateft hardlhip imaginable, upon all thofe who had debentures, to 
have no fund but this, for the payment of them \ and to be in a 
manner compellable to buy thefe forfeited eilates therewith, and ' 
yet liable to be evidled from them. That many of the army and 
others, who had purchafed thefe eilates with the hazard of their 
lives and lofs of their limbs, and had greatly improved them, and 
made fcttlements of them on their families, were not able to prove 
any other title than the decree.,and fale of the truftees ; and there¬ 
fore, if that (hould not be fufficient, they were liable tobeevifted 
and turned out of all. That the only objection of weight againft 
this power being in the truftees, was, that they might have fold all 
the innocent perfon's eilates in Ireland ; but it might as well be 
1'bd, that the Judges in Jf'ejhninJhr-Hall artdajury had too great 
.powei, and might wrongful!y determine every caufe that came 
before them ; which was not to be prefumed, and was an objection 
againft all judicatures. 1 hat the tAiftees had the approbation of 
both homes of parliament, r.nd were upon their oaths, and took all 
imaginable care in their determinations ; fo that out of near four 
thoufand titles, Which they had d' .e. mined, not above four or five 
perfons thought themfer/cs agg.ieved. And, that the defendant 
Dixon having had his claim fairly and fully heard before the truftees, 
and the fame having been determined and decreed againft him, it 
was hoped that the judgments would be reverfed. 


j. jeM'U. On the other fide it Was infilled, thrt the determination of the 

Sr. j. Broderick, truftees, as to the lands In queftion, was coym non judice , nothing 
being fubjeft to their judgment or difpofition but what was veiled 
In them ; and nothing Was Veiled in them to be difpofed ofi or in¬ 
tended to be fo, but the eilates of forfeiting perfons, and the private 
eftnte of the late King James . That this was not pretended to be 
a forfeited ellatc, nor was it ever part of King James's private 
eftate; and therefore, if the aft* (hould receive the conftruftion 
contended for by the plaintiff* fo as to give the truftees any power 
over this eftate, it would at the fame time have put it in their 
• power to difpofe of every eftate in the kingdom of Irela)id> 

judgment ;f- After hearing Counfel on this writ of error, it was ordered and 
finnui. ' adjudged, that the judgment g^iven in the court of queen's bench 

jmir *ul. 1 3. ijl 

p. 279. 
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in Ireland , and the affirmance thereof in the court of queen's 
bench*in England\ fhould be affirmed ; to the end, that execution 
might be thereupon had, as if no writ of error had been brought 
in the court of queen’s bench in England* or into the houfe. 


Anneslt 
mgawft 
Di% on. 

* [ 106 ] 
Cafe 160. 


* St. George’s Southwark etgainjl St. Margaret’s Weft- 

minlter. 

/">RDER of sessions. Three children born in St. George's Children bom 
parilh, on the body of Margaret Bilby* wife of George Bit by* nine months af 
an inhabitant of St, Margaret's IVefnmnjter. lcr * d ‘ vorcc a 

0 J 7 rrcr.ja ct ti r jro t ate 

The inhabitants of St. Margaret's all.dged, that the mother was bollards, unJcfs 
a lewd woman, and was divorced a merfa el thoi o from hei huf- **>e hyifband’a 
band, and had the children along time after the divorce ; but the aC<x 4 tprove ' 
juftices fent them to St. Margaret's ll'.itminjter , feeing the huf- s l * 
band lived there j fuppoling thd to be tnc place of their lad legal s ^ 
fcttlcment. Rem. 154.’ * 

Broderick, Serjeant , moved to quafli the order, for that the >• JjiAom. 457. 
children were baftards. Mra Ut 

Holt, Chief Juftice* and the, other Juft ices. They are baf- 
tards, being begotten by an adulterer after a divorce. 

It was OBJ ected, it did not appear by the order but that the 
hufband got them. 

Holt, Chief Juft ice. We will intend the contrary, unkfs 
you can prove their cohabitation, being of great confequcncc, 

Micurnatur. 


Bunker agairft Coke. 


Cafe 161. 


T 'Jdr question* was. Whether lands of which the devifor was Adtv.fcof“aU 
not then feifed, (hall pals by a devife ? rny Kinds, te- 


rn-iiif-ilti. 


Raymond cited the cafe of Butler and Baker (a)* the calc of 
Drew v • Marrow (b)* and Lovic's Cafe (cj ; and urged, that no 
law fupports my Lord Coke's opinion; and the opinion of Dyer 
was only obiter ; and the refolutions on the ftatute of Wills as to 
the word 44 having.” Coke in his Commentary ( d ) does not take 
notice of the opinion of Littleton as to the puftem, that any man 
ferfed of lands may devife. He might as well devife lands to be 
had as chattels, from the nature of the writ ex gravi qnetcld(e). 
Befidcs, he was fcifed of them before the devife took eHect. 


dlutC wllat- 
foevtr, which 
I lhall be pol- 
ftflld of, or 
inverted witft, 
at the tunc of 
my rftceafc,’* 
•vill not puls an 
ftate puichafed 
aftei the making 
oi the will. 


s c port. in. s. 

h C. 1. Eq. Ab. 295. 

(a) *. CO. "O. 

(*) Dyei, 15?. 
(<•) 10. Co. ?s. 

(<Q Co. L't. 111 


C. Fitz*. S. C. £alk. 237. S. C. Holt, 1.36. 243. 246. 248. 

S. C. 1. Rio. P. C. 1 y.j. 

( r) Fitz. N. B. ini. Pknvd. 343. 

Vcui-Book 39. LU. o }1 18. F.ffc. 

“ lAvilc" 17. Eiv. .-vbr. “ Devi ft” 15. 

1 . Lilt. Sett. 167. 

K. $ SrRJKANT 
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Serjeant Parker contra . Theft; lands were purchafed nine 
years after the date of the will. Here are two points : * First, 
A want of power in the devifor a” the time, Ac. as not being feifed; 

* [ 107 ] Secondly, As to his intent; which may well he doubted, if it 
' were to pafs thefe lands. Heirs arc to be favoured ; and this 

would be to carry a will further than a deed, or a nun’s grant. 
He cited Co. Lit. 377 b. that the expedition of this iiatutc ought 
to be according to the realon of the common law ; and 2. And . 
12. Dyo'y 154.. If perfons, id cots, infants, &c. had not been 
named, yet being difabled by the common law, they could nci^ 
have deviled. The common law will not allow it good when he 
h;:s i/ not. For a man cannot judge light as to future things. 
I. Lift. 47. Dyer, .19. a. Hi*. 45. 156. Lilt. Su 7 . 446. 
Hob 132. j. Cro 401. A co’ enjnt r*> fland feiled to uids of 
lands which u mar. has not. ic void. 2. JIM. ic v o. 

A fount utter ( u\ 

(:) Sec fan:? caf.-, p>ft. 11 j. 


Bckksk 

aguinft 

COKE. 


Cafe 162. Anoaymouc. 

Wnt of error for pER CURIAM. A writ of «;rr< 1 allowed by rhe Chief Juflice, 
a jufobJiat' X or cleric of the error***, is a Inherit.h y/.* ; thouph the attorney 

. „ or tne oir.t r nue has no notice, and the notice is only to bung him 

67 /;- 4 I 4 ,>‘., ntoc0ilt 

Cor;.’* 43*1. * * ' 

Tidd.Pr.icl. 71 r. 

10 S** 2 J^d.ins ••/. Wooliafton, ch*' , 'i*n, 2. Stra 11C6. S. C j.WiIfonj 

6 'iK’d. 

Sw. At 


See P.oi.ms ••/. 

3 \ J i . C. j. Ki‘ 1 * 321. j(>. Capin .Arc hi r, 1. Hl.ii 340. 

-. ' . .*!. -i. v* 2, . r 1 1 u* 1 j. j. jLi s N i\ i n, 1 T nn R t p. 2 7 ^. 


£>. C. 2 1.'*. , 15.17. b.nilh v. \i i J uir> <y. Camj-oell, 3. Icun Rip. 350. 


Cafe 163. Li own a-abj't Dyer. 

Cuftomary ,\C- T^uVER, feifed of C'o\ hold lands in fee, in nature of Bi.rrough 
cents *r dtd by Enyif , f.i rclide* ed to l ie ufe or hnnfeb for life ; remainder 
fherul.'oicom- ^ his wire ioriile; remainder to the heirs ol tueir bodies. 

mon law. 

e r- , Pr.R Curiam. Wnen a copyhoblci firmiders to the ufc of 

jj. ninjicif lor ni-. ; remainder to the wile ini hie; remainder to the 

5 . C.holt, 165. heirs of .h*.i/ ImJ cc ; although tncie is no admittance pmfuant to 
this June-;*!.., the An fhall n:i*.e a tec ample; for ms lather’s 
til ji. coi.ti.iues in tue fame plight, Ac. 

r J 11Coi'RT leemed clear, that the cuftomrry defeent fliould 
be governed t»y the reafon and rules bt the common law (a). 




4 -'- 


(a, Z'.c Reeve 7'. Md.’fur, C:o. Cir 6. M* d. 120. 2. Ld. P.ay. J024. 

Catmints t. Si. 1 ;. 243 arid Den, on the denufe of 


S. C. j jOn 


> j 


61 


• ^ ^ • ,# - - 

'<* f :! eu'a 1 Krr. Wi»*a. ^3. CsJvjiv/ipn), 1. Turn Rep. 466. 
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• * Tuckerman againft Jefferies. Cafe 164. 

A vr^ CTI0N 0F TRESPA ss, on not guilty pleaded a fnrrlal ?«•«» * 

• r j S ™’ tha H^ bcmg (ciled in fee of the locus tenants in com- 

made a will thus : Mtsm,! give unto the wife o f Thomas """■ ' 

Jeffertesy and Elizabeth , the wife of anoihcr, “all my eft;ae s c F oft - 10 *- * 

“ to be equally divded between them for their lives; and after S. C.Holt. 370. 
their deaths, to the right heirs of one of them.” 

The question was, Whether this be a joint eftate : or 
Whether they are tenants in' common ? V. Stilt, 211. 

Adjourned till next Term to be argued. Vide infr?. 
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Tuckerman againfi Jefferies. 

D EVISE of w all my eftate to my two nieces, to be equally 
“ divided between them, during their lives; and from 
“ and after their deceafe, to the right heirs of one of 
€t them.’? 


Mr. Eyres. That this is a joint eftate. lt To be equally 
41 divided/’ is a quality of a jointenancy y as well as tp a tenancy 
in common ; and the words c< to be equally divided” is what the 
law implies. Stile % an. a. Roll Mr. 90. 2. Leo. 70. If 
this (hould be conftrued, that they Ihouid take by moieties, it may 
happen that the right heirs of the one may never take the 
whole; becaufe the remainder, quoad (he moiety, is contingent. 
4. Leo . 14. 

* Peng ELLY. Here are not fubfequent words of fufficient 
fpree to overturn and weaken the force of the former words; and 
upon this the diftin&ions run. ,3.* Lev . 373, 374. Style , 434, 
435 * R*y m - 45^* Dalifon , 77. If it be joint, then the heir 
maylofe his moiety during the life of th6 other, which will be 
equal to the contingency. 

Holt, Chief Juftice. The cafes Mr. Pengelly cited, as 
to the words “ equally divided,” run on this rcafon, that if they 
‘ * • did 


Cafe 165. 

A devife of €t all 
“ my e/latc to 
f< my two niece* 
t( to be equally 
“ divided be r 
11 them during 
“ their lives,and 
“ from and after 

“ their d^ccafo 
“ to the right 
“ heirs of one of 
•* them,* create* 
a jointcnancy. 

S. C. ante, 108. 

S. C. Holt, 370. 
Port. 119. 
3.BLRcp.j»xr. 




9 


Eafter Term, 6. Queen Anne, In B. R# 


TvcmMAN did not make a tenancy in common , they would fignify nothing (a) y 
jirrxKjzf a 3 rcec ^ to ca ^ e P ut ky Eyres of the contingency/ 

The opinion of the Court fecmed to be, that it was a jointe - 
# nancy ; by reafon of the danger of the contingent remainder, which 

otherwife might be loft. 


Adjournatur . 


Note, In Trinity Term following. 

Holt, Chief fifUcc^ delivered the opinion of the Court,"that 
this was a joint*nancy , by rcalon of the contingent remainder (£), 


• 

(a) Prince t. Ileylin, i. Atk. 493. 
Fifticr v. Wegg, 1. Peer. Wmi. 14. 
Owen t. Owen, j. Atk 494. Flav.cj 
1v. Hawes, 3. Atk. 525. Rigr\n v. 
Vallier, 3. Atk. 731. Joiuffc v. EaA, 

* ♦ 


3 BiovnO C. 2.5. Campbell v. Camp* 
bell, 4. Brown C. C. 15. 

(b) I iambic don -v . HamMedon, Crq„ 
Eli/.. 164 43 a. Eatker «/. Giles, 9. Mod, 
157. Rod -v. Kill, 3. Burr, 1S81, « 


Cafe 166. 


The Queen again/} Lord George Howard. 


Sureties to keep 
the peace cannot 
be di(charged, 
tint.l the condi - 
tion of the re¬ 
cognizance is 
^ci formed. 


T ADY HOWARD exhibited articles of the peace againft her 
hulband the defendant* (a) i whereupon he was bound to 
keep the peace for a year (b). 

Sir Edward Northey moved to difeharge the recognizance, 
upon a fuggeflion that my Lady was contenting; and his being 
bound was upon her prayer. 

Holt, Chief Juftice, How can we difeharge it before the con-* 
dition is performed (c) ? Betides, if my Lord breaks the peace upon 
any one elfe, it is a forfeiture of his'recognizance (d). 


And fo denied the motion. 


(a) Sec Marquis of Carmarthen's Caff, 
Fort. 359. £cx v. Lord Vane, a. Stra. 
2202. Rex v. Earl Stamford, B. R. H. 
74. Rex v. Earl Form, 1. Burr. 631. 

7 ° 3 * 

(b) See a. Hawk. P. C. 7th edit, 
ch. 60. f. 15. and Rex u. Bowes, 1. Term 
Rep. C96. 

(r) See Rex v. Lewis, 2. Stra. S35. 


Mr. Clavering's Cafe, 2. Peer. Wms. 203. 
King -u. King, 2. Vczey, 578. Rex v. 
F*»rl Ferrers, 2. Burr. 703. x. Burr. 636. 
Rtx v. Hon. Peter Mackenzie, 3. Burr. 
ujzz. and 2. Hawk. P. C. 7th edit, ch, 
60. f. 17. 

(ci) King’s Cafe, Cro. Eliz. 86 
'v. Stanley and lu* Bail, Saycr, *39, 


Cafe 167. Mr - H - t>s Cafc * 

jEaroimcnt of ‘^'OTE, In this cafe Holt, Chief Juftice* declared, First* 
deeds where That whenever a copy of a’deed fhall be allowed as evidence," 

evidence. there the inrolnunt of a deed for fafe cuftody (hall be fo al¬ 
lowed. 

Secondly, That a copy of a deed is good evidence, where the 
deed is loft, burnt, 6 c c. or is almoit worn out, * or obliterated ; 
be*, -ufc in thofe cafes thsrc is plain evidence* of the deed itfelf. 

Thirdly* 


W L 1 30 J 
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Thirdly, That the evidence of a copy of a deed inrolled is only 
conclude to thofe that acknowledge it; therefore it is necefl'ary 
ill parties to it acknowledge it, and then it amounts in effedt to a 
new deed. 


M*. H-—ff 
€m«< t ' 




Fourthly, That it is alfo neceflary, where a man’s evidence 
confifts in fiich copies, that he h?> a covenant fr : . * party that 
has the original, to produce them whenever he may have occa- 
fion for them. 


The Queen a gain ft Standlih. # Cafe 168. 

M r. eyres moved to qunfh an order of fc/Tions ; which was govern ,'Whether 
to force an adminiftrator to refund the money the inteftate a ba '& cr J^rgam 
received witu his apprentice ; which was to the trade of a barber- 
ftirgeon. m* 


He took two exceptions : 


•First, That a barber-furgcon is no trade named in the ftalute 
5. Eliz, c. 4. ; nor was it a trade at the time the ftatute was 
made (a). He cited a caft adjudged fo, of an indictment againft 
one for ufing the trade of a mcrchant-taylcr ; which indictment 
was quafhed. 

Chesshyre, Serjeant^ faid, that there is a general claufe in the 
(tatute which extends to all trades (/;). 


Secondly, That it would be of dangerous confequence to 
charge an adminiftrator. 

And of this opinion the whole Court feemed to be 
ftrongly ; for how can the juftices examine the matter of ajfets ? 
andj:heir order is not like a judgment, which an executor may 
plead, and which is always <le bonis iftatons ; but in this cafe they 
inuil attach the party himfelf. 

Chesshyre, Serjeant) argued, that a decree of a court of 
equity (r), and an order of ftilions, are in nature of judgments; 
and would be allowed of in a pica by the adminiftrator; 


The fe/ltanB 
canrot order an 
adm.ndlrator 
refund any part 
of the Jet which 
the inteftate had 
received with his 
apprentice. 

I. Bott, 52 j. 
Crc. ELz. 553a 
Burr. S. C. ^10. 


(<0 Sec 8. Co. 129. Palm. r?. 8 . 
4. Med, 145. Rex -Slaughter, and 
Rex Haip'.i, 2. S .lit 611 

( r) The 3. Et vs r. 4. f. 31. enafts. 
That ,t fliail not L i law tul to any ptr- 
if fun 01 pet Ions to Set up, occupy, ufc 
<( or cxcrcife any emit, irij Aery, or oc- 
“ cupatior. now uud 01 occupied witlun 
4 * the* realm ol ij.ylurtd or Wales, cx- 
ctpt lit- fliall h^vt 1 a en hi ought up 
thciein kvtrn yi\ is at hart as uii ap- 
<* prentice ;** and hy 32. JLr. 8. e. 42. 
bailv_n. and lui^jns were incut por.ilc»l 

hud n.adw one eoiiipiity ; but bv "./* 


_8. Geo. 2. c. 15. the company of Barber * 
Suigtt/u was diflolved, and the two trades 
in I.i. J m made feparatcand d.rt.ndt cot- 
porauons, and it ha* been dec.ded tliat 
* La in is a trade with.n the ftatute. 
1. Lev. ?7- 2. LCv. 206. 

(r) Sec Soain v Bowden, Finch C. R. 
296. that the couit chancery will de¬ 
cree a return ol the apprentice lee on the 
ckath of lus nutlet j and as to pand) 
appuntices, a powtr is r.osv given in this 
C-.lo to two julticcs bv 32. 6V-. 3. c. 57. 
L *r. 


J 


Which 
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* Qj*** Which the Court in great meafure denied; for no writ of 

error lies in either cafe. • 

To this Ctiesshyre, Serjeant) urged, that a certiorari is a u>r// 
. ef error , (sV. 

But the cafe was adjourned. 

• [in 1 

Cafe 169. * Anonymous. , 

Copy of Court. T TOLT. Chief 'Juftice. If a lord of a manor refufc a tenaht a 
roito refuted by flght or copy of a court-roll, to malte fuch ufe of them as the 
the lord. tenant may think proper, either to ground a fine upon, or make 
his defence, Hale was of opinion, that an attachment Ihould go 
againil the lord. The like law as to a corporation, as to the iu- 
fpe£tion of books ( a). 

(a) Lane v. Dr. Bentley, port. 134. 


Cafe 170. Lord Herbert againft Shaw. 

A letter wn'tcn T2RODERICK, Serjeant , moved for a neiv trial , upon a letter 
by father ot'-D under the Duke of Leeds' s hand, to influence a juryman, 
a plan •’iff tc 'j'he letter was to this purpofe, 1C that he (hould think himfclf 
each pan *ular tk G ^| - ec j‘ to him, and would quit the obligation whenever it was 

iud^ng’his at- c< i« his power, &c. He cited Moor> 816. Noy, 102. 2. Jnft, 

tendance on the 484. 

feffing* that ^he Sir Edward Northey, contra. Writing letters to gentle- 

will take it as a men, to defire them to be ready, and to folicit them to attend, is 
jrcat obligation grown into a conftant practice ; and mull be allowed of, fo far as 
*~ r ' c *' *" it tends only to folicit togeta full jury. He produced an affidavit 
that the attorney on the other fide had notice of that letter before 
the trial. 

Raymond. It is only a letter to the gentleman to come and 
do their duty, and to attend; and tends to no difeovery of the 
matter of fadl, nor to prepoflefs the j ury ; and the concl ufion is 
only a ufual compliment, t4 Which I (hall take as a great obliga- 
4< {ion, and fliall be glad of an occalion to fhew Iww much l am 
i; your humble fervant.” 


lommicir, arc. is 
doc a ground for 
granting a nrw 
trial . 

& C. port. 118. 


Holt, Chief fuftice , ordered the attorney to be {worn, whether 
he knew anything of this letter before the assises. 'He was 
(worn, and (aid, that he did not know of it, any otherwife than a5 
a flying report. 

The Court thought this letter fomething more than the ufual 
compliment. The Duke of Leeds was a dr anger to the iflue, but 
1 he was a remainder-man, and fp might maintoiu , as a father might} 
* £ 112 ] maintain * lawfully for a iviu 

Holt, 
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Holt, Chief Juftlce. But a father ought not to make ufe of 
his authority or nobility for his fon. Lord Herbert's lady was the 
Duke of Leeds's daughter. 

But the opinion of the Court feemed to be not to grant a 
new trial. 


Sid Adjournatur (a). 

(*) This cafe was argued again In the 
mining Term, and the Court was una- 
nimAufly of opinion, that as the defen¬ 
dant had not.ee of this lettei having been 


written long before the trial, and time 
enough to move for a trial at bar y that 
no t., re trial ought to be granted. S. C. 
port :i 3 . 


Loss 

Herbert 

agawft 

Shaw. 


EASTER . 



EASTER TERM, 

The Sixth of Queen Anne, 

I N 

The Common Pleas. 

Thomas Lord Trevor, Chief Juft ice. 

Sir John Bleucowe, bint. 

Thomas Bury, Ffq. 

Robert Tracey, Efq. 

Sir Edward Northcy, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 



Trevillian rrdvift Pine. 

» C J w 

R eplevin. The defendant made conufance as bailiff to 
y. S . The plaintiff pleaded, that he look the cattle de 
injuria fid propria ; apsque hoc that lie was b.tiiiff to 
y. S . The defendant demurred. 


Trfvor, Chief 7 V*/;\ c* delivered the judgment of the Court, 
that the being bailiff in replevin, or in avowry, is travcrffblc ; and 
cited Doffon v. Dour las Builts Caf (l?), and ^ ay ne's 

Cafe (c) j for otherwise a man might be twice charged : for fup- 
J>ofe, in the avowry, damages arc jnven : then fuppofe the lord 
brought trefpafs, and the tenant pleaded the recovery in the re¬ 
plevin, this (hall net conclude the lord ; for it would be very mif- 
chievous, that the lord fhould he concluded, and not be able to fay 
that he not his bailiff, and had no authority either exprefs or 
implied. Hr agiecd that the difference taken in the Earl of Bed¬ 
ford's Cafe (d) was an authority egainfl. him, but the Books above 
cited are all to the contrary and fo i. Roll . Rep. 46. A!fo a dif¬ 
ference betwixt trefpafs, Telv. 148. for claufum fregit, and for 


(*) 3. Lev. 20. CO * Leon. 107. 

(4) I. Leon. $0. W Uo. LLz. 1*. 

taking 


Cafe 171. 

In replevin, th# 
Ixniiv: bailiff, 
u «ivt 1 f«b)c. 

S. C. Salk. 107, 



I 
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TuviiitAN taking cattle. In the one cafe, not his freehold, is a good pf$a* 
*z a ”fi Sed non e converJo y for I may have property in the cattle, *Bro. tit • 

Pxm. 7 rav. 3. Bailiff or not bailiff may be given in evidence, a for - 

tiori it may be pleaded. An agreement or confcnt fubfequcnt wilf 
amount to an authority, &c. 

And ths whole Court agreed that it is tafrerfablt. 


EASTER 



EASTER TERM, 

The Sixth of Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief Ju/lice . 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Edward Northey, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General 


| Juflices. 


Hofkins again ft Lee. Cafe 172. 

A MOTION was made for a prohibition to the fpiritual court, Prohibition in 
upon a libel there for thefe words, <c He is a great rogue ; feudal. 

* “ as great a rogue as ever was hanged \ and deferves to ll 7 • 

<( Jje hanged more than J)t\ Pirns." 

A prohibition was granted, becaufe no fpiritual defamation. 


* Holt, Chief Juft ice % faid, l (A. call B. “afon of a whore,” 
he cannot libel in the fpiritual court; but his mother may, bccaufc 
in this cafe it is no fpiritual defamation to the fon j but it is to the 
mother [a). 

(a) See May v. Horfe, poft. 117. Vincent •v. Alpy, 3. Lev. 119. Lownds 
•u. Herbert, 2. Roll. Abr. 296. 


[*ul 


The Queen againft Hickeringill. 

H ICKERINGILL was indi&ed and found guilty of a mifde- 
meanor, in altering an afleflment, which he with the other 
commiflioners figned in purfuance of the land-tax aft, which was 
enafted at a feifions of parliament held in November in the fourth 
year of $hteen Anne. 


Vol. XI. 


Exception 


Cafe 173* 

An indictment 
on a ftatute, 
omitting to Rate 
X\k prorogation of 

the parliament 

at which it was 
mide, is erro* 
neons. 


Tki Qumn 

aga.njt 

HjckhhiN- 

G ILL. 
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Exception was taken, that in the jndiflment the aft was not 
wcli Pit forth ; for though the writs of parliament were returnable 
the fourteenth of June, the rHe mentioned in the indiftment,- and 
right according to the printed book, yet being prorogued until 
Ottober^ the feliions did not commence q.ntil then : 

Whereupon the indiftment Was quafhed (a). 


(.?1 See Bond n. Tricke*r, Cro. Eli?. 
8*3. Baines v. Hill, Cro. Car. 123. 
Rtr.id i> Potter, Cro. Jac. 13?. Sir 
tdw^id Wdldgrave’s Cafe, I>ycr, 203. 


LmgJey 11. Haines. Moor, 302. Ran 
*•. Cfircn, Cowp. 4*74 Watfon v. Shaw 
and .Others, %. Term Rep 654. Spc 
alfo 4 Hawk. P. C. 7th edit. 63, 64. 


Cafe 174. 


The Queen againft Harris. 


An ind.ftrmm JTARRI^ was indited for riotoufly entering the clofe pf J. S . . 
torfnnn,nr Kl'A JL J. :UJ( j cutting down nnd carrying off twenty alhes and thirty 

wa)'tweni*> o iks 0:1 ^ ibidem cref. ent \f, de bonis i t cat a His of J, S. and his wife. 


go&.n. -nit**. J - PfiNC^LLV for the dfendiint faid, they could not call them bona* 
fafs d had as ft cut alia of the hulbanl and vv’feftf', and being faulty in that 
to the aft oridtiiHi. refpeft, tnc whole is void, and mult be quafhed; Doing different 
S. C. poit. 12 j. f rorn the cafe of Rex v. IVdue iu (tJ t where the offences wcie dif- 
S. C. Holt, 352. tine: and .e\ era!. 

Parkfr centra, They are fevcral trefpaffcs, and though void 
m for one, yet u.ay be good for the reft. 

Per Ccriam. PH^ment for the cueen, as to entering the 
clofe (t), and the indictment void to tile reft ; for tiu*s growing 
cannot be called bona ft cataila. 


*r ” 4 ] 

Cafe 175. 

Inanind fhr.cnt 
trr not exrent 
1 a warrant 
fowHed on a 
jl.h *h -ry iV- 

tr ,» 9 it u> f.in- 
c rnt t 

th it the party 
t( .t jtnfo>m 
“ con'juna." 


r a Reve ! n CrT»Hob 1S2. S C. 
Xoy, J ?. Buckle.) v K*!<_•., Cro. [ac. 
*,,5. S. C 2. R-!C R'-j. 272 S. C. 
PZ.i 33a. Talkotv Ea-cn, x. Lev. 3. 


(t>) Latch, 173. 

(c) Eut fee Rex v. John Store, 
7 Burr. j6v;?. Rek v. Atkins, Buir 
1706. Rtx v. £Jak«r, 3 Burr. 1731. 


* The Queen agaivfi Pawlett. 

AN indictment agairift Pawlett , for not executing a war- 
** rant of a juftice of peace upon a common baker, for exercifiqg 
his trade on a Sunday , contrary to the ftatute 29. Car . 2. c. 7. 

Exception was taken to the indictment, that it does not appear 
the conviclu.n was within ten days after the faft, which is the time 
limited by the aft; the indictment fa id only debitomodo tonviftus. 

Holt, Chief Juftice, was of opinion, that fince it was faid 
that he was convL Ted, it ihall be taken for a good conviftion in all 
rvfpefts; anc me defendant fhould have taken advantage of the con- 
trjry, by (hewing it in evidence upon the trial. 
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It TfljAs aotf.ED by the Court, that for things unneccfTary, as In what cafes 
puddings arpi p:es, for ban ig them an indi&cnent will not lie on the ^ ak(r * 
ftatutc; but for baking bread it wiil 

Sed quarc differentia rationem (a] 

(<r) Set* the reafons for this dillinc- “ or expofe to fait* any bread or roll* 
tion, Rex v. Cox, 2. Burr. 786. Crepps “ cf any fort or kind, 01 bake any meat, 
v. Durden, Cowp 640. R< x v. “ puddings, pics, or tarts, or in any 
Younger, ? Term Rep. 499. Bui r.ow “ other manner exeicife the trade or 
by 34. Gii 3 c. 61. “ nomufhrl aktr, 4 - calling of a bakci on the Lord’s day, 

•* journeyman baker, or ceiu perfrn “ or any part thtrcof, except the felling 
canying on ,h e bulmtfs ot a baker in “ of bread, or baking meat, puddings, 

“ th*cty ol ljonJit') - w.t.un twelve C( 01 pus only, on the Lord’s day, be- 
fi mik:. of the fiid c *y, fhall on .ny “ tween the hours of nine in the fort * 

* 4 pretence wliatfocvcr, make, bake, «« noon 11 id one w ‘he afternoon ’* 


Dreaa ana mkc 

visuals e n fun* 
day* 
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trinity term, 

■ 

The Sixth of Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief Jufice. 

Sir John Powell, Knt. "J 

Sir Lyttleton Powys, Knt. I JuJlices • 

Sir Henry Gould, Knt. J 

Sir Edward Northey, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 


The Queen agaihjl Lady Oglethorpe. Cafe 176. 

I NDICTMENT for high treafon upon the ftatuteof I. Jac. I. The attorney, by 
c. 4. for converting her fervant-maid to the Roman catholic/£» mm*l t may 
religion. To which not guilty was pleaded. 

Upon the firft day of the Term, the Attorney General high treafon. 
came into court and confeffed the plea to be true (<*), by * a fpc- 4 
cial mandate from the qjjeen [b) j 

Whereupon fhe was difeharged. 

(*) Sec Goddard v. Smith, ante, 56. ( 3 ) Sec Rex v. Wilkes, 4 Burr. 255X. 




The Queen aga\,:Jl Soley and Others. Cafe 177. 

*"pHE defendants were coi)vi£led upon two informations for An indiament 
1 riots. for unlawful], 

andriotouflyen* 

The first was for hindering the bailiffs and burgeiles of tering tte Guild- 
Bewdley in their choice of a bailiff for that corporation ; and the ^° fa r ^ ( |^ U ^ 1 
information fet forth, that the bailiffs and burgefles being aflembled “ e buarffr. 0 * 
from electing a bailiff of the corporation, mutt rticw the authority of the corporation to eleCt fuch 
S. C. ante, ioo. S. C. Holt, 353. S. C. Salk. 594. 

^ 3 


to 
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Th% Qcitw 
*g a **fl 


SotXY 

ak» Oriitxi. 


to choofe a bailiff for the borough of Bewdley , the defendants riotosi 
et routosi clamoribus et vociferationibus , hindered them upoit 

the faid eleftion. 


The second information was for breaking open the door of 
the Guildhall of the boroligh of Bewdley \ and it fet forth, that 
the defendants, on the twenty-third day of Ottobety did affemble 
theinfelves todifturb the? peace, et ftcaJfemblaU did break open the 
door of a certain houfe, called the Guildhall of the borough 
of Bewdley aforefaid. 


The two informations were moved in arrcfl of judgment; and 
after feveral i'olcnm arguments, 


Holt, Chief Juftice> delivered the opinion of the Court 
this Term, that both the informations were naught, and judgment 
ought to be arrclled. 


The first is not good, becaufe it docs not appear what autho¬ 
rity they had to choofe a bailiff. If people have a 1 twful authority 
to choofe a member of a corporation, and above two come with* 
clamour and noife to difturb them, it will be a riot (a), and it is a 
trcfpafs; fo it is of any franchifc, dean and chapter, &c. ( b ); but 
in this cafe it does not appear that they had authority (which fhould 
have been {hewn), either by charter or prefeription. Jt is their 
having a right to cleft that makes this an unlawful aft. If they 
had no right, it would he no riot; but their having a right, and 
• the defendants acting in oppofition to this, in a tumultuous man* 

• £ i j 6 J ner, makes it a riot; but here the plaintiffs right docs * not ap- 
pear [c). 

Therefore judgment mud be arrcfled on the firft information. 


An indictment Then as to the second information, it is ill; becaufe ir 
ipainft divers does not fhew whofe houfe it was. It is faid they broke open the 
cha ^S- door cujufdam domiis . It is very well known that in a declaration, 
« uirhwfuUy,^ would not be good to fay that he broke open the door cujufdam 
a* riotouflyj and domus y but it mull be ejus domusy to make it appear to be the houfe 
*• routoufly af- of him that brings the action. . Indeed in an indictment for dealing 
** fcmbied io the a horfe, it has been held well to fay equum cujufdam ignotiy becaufe 
«the'"cacTand ** a PP cars that it is not his own ; and there the indiftment well 
“ with force and lies (d). But to make a riot, there muft be an aflembly, and an 
«« arms the door unlawful aft done. It has been objefted, that it is faid to be in 
“of a certain cc the Guildhall of the borough,” md that would be tanta- 
“hufcalktitb* mouIlt> an4 j like the cafe of a riot in a church. To which I anfwer, 

“ttaborou first, 'That it docs not appear to be the Guildhall of the borough ; 

f *Abroke!Xc.” lt on ty la y s “ vocat - Guildhall,” which is not enough, for it does 
ir v bad, lor it not defcribe the thing. And befidesit fhould have been in Lutin % 
ought to have 

fitted mbeftioufs (a) But fee i. Vent. 251. and Rex 4 /. Bernard, Comb. 416. Rex v. 
faUras. • *. Hawk. P. C. ch. 65. f. 1. Routledge, Dougl. 537. 

* (b) Sec Year Book 29. Edu\ 3. pi. 74. ( d ) 2. Hale P. C. 18 v. 250. Staundf. 

Rcgiftcr, 103. P. C. 25. 96. Dyer, 99. Dalton, c. 103. 

• (r) Rex v. Vaws, 1. Mod. 24. 2, Hawk. P. C* 7th td.fi. 216. 

according 
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«t 

accordipg to the ftatute 36. Edu>. 3. c. 15. (*) ; otherwife itftands Tm Q£«ch 
for nothing, Ofiorn's Cdfe (b). And then taking it that 44 Guild - «z***ft 

€t hall ” is left out, it is no more than if it had been faid 44 they 
44 broke the door cujufdam domus." • 

Secondly, If it had been fufficiently deferibed to have been 
ci the Guildhall of the borough of Bewdleyf 9 yet it might not be 
THE Guildhall of thofe people thus afTembled; for boroughs 
may belong to lords of manors} many boroughs arc manors, and a 
Gifildhall may belong to the lord of a manor* 

The Books are obfeure in‘the definition of riots. I take it, it is 
not neceflary to fay they alTembled for that purpofe, but there rnuft: 
be an unlawful afembly ; and as to what adt will make a riot, or 
trcfpafs, luch an a& as will make a trcfpafs will make a riot. If a 
number of men aflcmhle with arms, i» terr01 cm toi nlL though no 
a£t is done, it is a riot (c). If three come out of an ak-houfe and 
go armed, it is a riot [d). Though a man may ride with arms, 
yet he cannot take two with him to defend himiclf, even though 
# his life is threatened (*) } for * he is in the protection of the law, * 
which is fufficient for his defence. 

It has been objected, that in thi^s information it is not faid in 
ter, orem populi . To which I anfwer, that in this information it is 
well without it; for in thofe riots which are riots without any ac c t 
done, as going armed, &c. it muft be faid in terrorem populi ; but 
when an act is done, it is otherwife. Sir Robert Atkins' s Cafe is no 
riot, becaufe he went to claim a right (/). if feveral, thinking 
they have a right to elect, meet to alleit thuir right, if they do not 
do it in a violent manner, it is no riot. If a convenient number go 
to claim common, which is melofcd, and they pull down the in- 
clofure, it is no riot j becauie they go under a claim of right 
It is not neccfi'ary to fay (in an information) that they allembied 
with an intent to commit a not; tor to fay they afTembled u riotese 
<c et routosi and committed an unlawful afl, it fumcient, for that 
is a riot. 

Holt, Chief Juftiec , delivered this as the opinion of THE 
Court; and thereupon judgment was arrefled upon both infor¬ 
mations. 


C xi 7 3 


(*) Sec 4. Get. a. c. a6. and f G,c. a. 
C. 14. 

(£) xo. Co. 130. 

(r) Hob. 91. But fee a. Hawk. P. C, 
7th edit. 56. 

(J) Year Book 3. Hat. 7. pi. x. 


(r) See 2. Hawk. P. C. 7th edit* 
page 20, 21. 

(/) 3. Med. 3. 2. Shew. 236. 

Trcmam, 230. 

(g) 1. Hawk. P. C. 7th edit. cb. 63* 
f. 


May again# Horfc. Cafe T78. 

called 4< baftard;” B . and his mother libel in the if a. call? ,■*/. 
Jl* fpiritual court for defamation, viz. for calling him u ab«af-^, both >„ 
44 tard,” and his mother “ a whore,” by implication. ™ d y 


the fpiritual court J B. for the erf rtfs, and the mother for the imfh.d Hander.—a. Roll. Abr. 292, 
CWU 49 *- 47 x - 54 ** 4 - & urr Corn - Di S- “ Prohibition” (G. 14.) 

L 4 Raymond 
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Raymond for the defendant argued, that upon a libel in the 
fpiritual court for thefe words, M Thou art a fon of a whofe, and 
4< thy mother is a bitch,” a prohibition was granted, becaufe the 
latter words made the former nonfenfe (a ); fo here, for the woman 
appears to have a hufband. But he admitted, that for calling 
“ whore,” without other words, a prohibition was denied; for 
that is merely of fpiritual conufance. 

But per Curiam, According to the cafe of Vincent v.jfpley(b) 
the mother may in this cafe well libel for the fcandal by imjfii- 
Cation. 

And a prohibition was denied. 

(<i) Lownds v. Herbert, i. Roll. Abr. v. Cuthbert, Stra. 823. Carflake ■*. 
296. cited in the cafe of Vincent v . Mapledoram, 2. Term Rep 473. 

AJpy, 3. Lev. 119. But fee Fcrgufon (£) 3. Lev. 119. Sec Hoikin* v, 

Lee, ante, 212, 

*[118] 

Cafe 179. * Lady Herbert agabtjl Shaw. 

A letter written T TPON an issue joined, in ,an action between Lady Catharine 
by the father of ^ Herbert , daughter of the Duke of Leeds , and the Fifhermen of 
fcvcf lai part[cula 0 l ettcr was written by the Duke of Leeds to every particular 

jurym^^ re.^ juryman, wherein he defircs their appearar.ee at the trial, and con¬ 
quering his at- eludes his letter in thefe words, M Which 1 (hall take as a great 
tendance on the «« obligation, particularly from yourfelf, and fliall be glad of an 

trial!andprofef- «c ©cc&fion to (hew how much I am, sir, your humble fervant.” 
fing that he wjIJ j 

take it as a great Upon which the defendant moved for a new trial, 

obligation to 

iumftlf, tec. is Mr. Conyers argued, that none but the parties themfelves 
Doc a ground for can folici t a j uryman to attend, &c. and cited Alaor y 815. Co . Lit* 

s 6 * «-v-4«4. 

fcndant had fuf- Northey for the plaintiff (did, that the duke being father to 
fuchalettJr tov- plaintiff, it could not be maintenance, See. ( a ). 

ingbeen wr.tten Raymond alfo for the plaintiff faid, that it was the defendant's 

move for Strife/ ne gl c ^> not difeovering the letter before the trial, and making 
st bar. his challenge thereupon, fince it appears that they knew of it before, 

■%, C. ante, in. and probably kept it by them as an after-refuge, in cafe the trial 

wentagainff them, as it did : however, the molt they can make of 
it is but maintenance , which is not a fufEcient caufe to grant a new 
trial, though embracery (b) is. 

Powell, fufticcj laid, he remembered a cafe in the court of 
common picas, where a ftranger wrote to a juryman to connder that 
the plaintiff was a poor man ; for which a new trial was granted, 
and the writer taken up and committed; but here this Teems only 

(*) 2. Hawk. i\C. ch. 83. f. 26. a. Hawk. P. C. ch. 85. C r. Crofvonor 

(i) Co. Lit. 369. Moor, 815. v. Fenwick, 7. Mod. 156. 


Mat 

agawft 

Hour. 


an 
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an invitation, and an endeavour for a full jury to appear, in order 
to avoid a tales ; and a man may write in behalf of his daughter. 

But the doubt with me is on the compliment here paid to the 
jurymen by fo great a man as the Duke of Leeds . And he thought 
the fa£t hardly juftifiable even in a father. 

This cafe was argued in Eajler Term laft, and likewife in this 
Term : 

And now it was refolved by Holt, Chief JuJltce y Powell, 

Podrvs, and Gould, JUjhces , that no new trial {hould be 
* granted $ becaufe the defendant, having notice of fuch a letter * £ 119 j 
long before the trial, might have moved for a trial at bar, 
which the other fide had offered to confent to : But taking ’the 
letter as it is in itfelf, it is of dangerous confequence ; for it is a 
temptation to the jury to be partial, and takes off their indiffe- 
. rency. But fecondly, if a party have caufe of challenge, and 
know of it time enough before the trial, if he do not challenge, Note, 
he {hall not have a new trial; contra if he has not timely notice 
of it. The party himfelf cannot give a juryman money to appear; 

Tfor it cannot be fuppofed that he will hire him to give a verdidt 
againft himfelf. 

The motion was denied. 

And note. Holt, Chief Jvfice, in delivering his opinion 
cited a cafe in the time of Edward the Third) where a new trial 
was granted, becaufe a great lord concerned in the caufe fat upon 
the bench at the trial. 

Hardwick **ainjt Gamball. Cafe 180. 

A SPECIAL VERDICT finds, a fcttlement in confideration Lirnit » lion 011 a 
of natural love andaffedfion to himfelf for life ; then on truftees ^”f^J rl a pPBCC " 
tS preferve contingent remainders 5 remainder in tail male, ti * gtn ° 

44 provided if the tenant for life die without iffue male of his der, is good. 

44 wife, and having daughters, the truftees to Hand feifed for thirty- 
44 one years, with intent to raife fuch and fuch legacies to the 
44 daughters.” 14 Provided also, that if the next iffue male in 
44 remainder, within five years, pay the legacies, that then the 
44 truftees fljouid ftand feifed to luch illuc male (hould pay the 
44 legacies, with remainders over.” 

The tenant for life died without iffue male or female. 

It was objedled, that if the term never accrued, the remainders 
are void. 3. Cro. 465. Dyer , 34. b . 

Holt, Chief Jujlice. Though the contingent term never arofe, 
yet the remainders are goqfl, if the precedent eftate to the term for 
years be fufficient to fupport the remainders. 

♦ Eyres argued, that this remainder can never arife, it being a * [ 120 
condition precedent , and it is not found that the legacies are paid \ 
and that the remainders are void in their creation. If the firft re¬ 
mainder 


Lady 

Herbert 

againft 

Shaw. 
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Ha* hwicK maindcr be contingent, all theothers fubfequentmuft be contingent. 
agam* There muft be an intermediate time betwixt the payment of the 
amball. j e g ac j eSj being precedent to the vefting of the remainder, and fo 
, void, it not vefting eo inf anti . It was faid, that the firft remain¬ 

der was nonfenficai, viz, that if he died without iflue male, that 
then his next iflue male in remainder. See, whether the term arife 
or not, the law to us is the fame. If the condition be impoflible, 
no eftate can grow thereupon ; and neither the aft of God, nor the 
party, can diipenfc with this condition, if it be precedent. c 

Xflu^male taken Holt, Chief Juft ice. The payment of the money was to let 
for heirs male, the iflue male into pofleflion, notwithftanding*the term ; and no 

payfaent was intended, unlels there was a dying without iflue male, 
leaving daughters. The claufe, cc and for default of iflue male, 
41 remainder to the iflue male,” ftiould have been, 41 heirs male in 
c * remainder,” and then there had been no doubt. 

And it was adjudged, that the remainder was good, and 
Well veiled. 


Cafe 181. 

A fire farljs 
made returnable 
on Sunday, is 
void. 

Sellon's Pra&. 
J 3 * 

6. \ 2 om. Dig. 

•* Temps’* 

(B. a.). 

6. Com. Dig 


Prime afidinft Mafon. 

CCIRE FACIAS.— Demurrer to the firft writ, becaufe it was 
^ returnable u die Luiue in tres Jeptimjnas San Ha: Trin .” 

Per Ci'Riam. It is a void writ; for there is no fuch day, it 
being on a Sunday, and fo it is not a miJcsKtlnuance to be helped by 
the Statute cf'JesfaiU (a) ; and it being a void writ, the Court ex 
cfficio ought to take notice of it, without being pleaded in bar, and 
ought to quafh it, and fo there is no t writ in being ( i), 

“ Rctom * (C. i.;. 


* [ 121 1 
Cafe 182. 

Where a re¬ 
mainder m fee 
h rot barraLle by 
tenant in tad. 
Ante, {9. 6l. 

7. Mod. 18. 
Cro. Eliz. 7x8. 
Co. Lit. 004 


(j) 3 1. Jin. 8. c. 30. and 4. A 
Ar.n. c. 16. Rex Midcn, 1. Stiu. 61. 
Launder**. Ciipps, 2. Stra. 947. 

(6) Rodd ' Evans, 3. Kcb. 260. 
Morris </. Fletcher, Cro. Car. 5 3 Court¬ 
ney Phil ips, 1. Lev. 196. Gage’s 
Cafe, 5. Co. 45. Harvey v. Broad, 
6 Mod. I '9. 196. S. C. 2.. Salk 6zG. 
Pavy -j. SLitcr, 6 . Mod. 250. Rex r z\ 


Gumley, 2. Stra. 811. S. C. Baf. K. B. 
74. S. C. a. Ld. Ray. 1528. Whitt 
more *r. Wheeler, x. Show. 60. Corn* 
w . 11 .s v Hoyle, Fort 373. Campbell 
Cummings, 2. Burr. 1187. Swan 
Bioomc, 3. llurr. 1595 1. Bl. Rep, 

4*jG «;aG. Lcvcridgc v. Pladlow, %, H, 
Bi. Rip. 29. 


* Anonvmous. 

j 

T ENANT FOR LIFE, remainder in tail, remainder in fee: 

tenant in tail lcviesa fine ; this has for ever hindered the tenant 
for life, and remainder in tail, from deftroying the remainder in 
fee; bccaufc the fine has turned his eftate into a bafe fee , and has 
deftroyed all privity of eftate : fo that if tenant for life, and re¬ 
mainder in tail, would make a tenant to the pr&cipty yet they can¬ 
not vouch the remainder-man in fee, without he will voluntarily 
enter into it ( a ). 


(4) See Leech v.Colc, Cro. Eliz. 670. 2. Roll. Abr. 495. 3. Co. 6. 


The 
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The Queen againfi Harris. Cafe 183. 

INDICTMENT for entering his cloft, and cutting down In *** indi&ment 

fevcral trees adtunc et ibidem crefcentes , de bonis et catallis of f : ,r entenn k a 

the hufband and wife. J fW and cutti "f 

down trees, the 

The exception, that trees growing could not be goods and chattels. vvo:ds w licre 

... . “growings rU 

JjoLT, Chief JuJlice. Read the indictment, and fee if it fay 44 g*ds andebat- 

crefcentes: and it did not fay fo. “ 

*' _ k ' ujeQed afc 

But PER Curiam, 44 De bonis et catallis ” (hall be void, as if furpiufage. 

not inferted, and the indictment is good without them: fo * s> c 1! 3 * 
Judgment was given for the queen. s * c * Holt * 3 $** 


Brunker again ft Cook. 

EJECTMENT was brought for lands in Kent % on the demilc 
of Francis Lzkenham t and, on not guilty pleaded, there is a 
fpccial verdict; wherein the jury find, that IVilliam EcL-nbam, 
efq. being commander of her majefty’s fhip THE Grafi on, on 
the third day of May lt)Q2, made his laft will and teitardent in 
writing, which they find inhere verba : He writes, tnat he was then 
bound out to fca, &c. and fa) s, 45 Ido hereby give, devife, and be- 
44 queath to my weil-belovcd wife, Frances B. hr >n* all fuch 
44 fum and fums of money as now is, or hereafter ihall become 
44 due to me from * theii majefiies for my own and fervants fer- 
44 vice, either by fea or land: As als^ fuch Turn and films of 
44 money, lands, tenements, good*, chattels, and eftate whatfoever, 
44 wherewith at the time of my dectale I fhall be pollened or in- 
44 vefted, or which fhall then, or of r.ght doth appertain unto me : 
* And I do hereby nominate and appoint her the hi id Frances 
44 Bobenham , my well-beloved wife, to be the whole and foie ex- 
44 ecutrix ot this my laft will and tefhiment.” Thev find, that 
iVilliam the teftator, at the time of making this will, was not ftifed 
of any lands in the county ; but afterwards, by deeds of leaft* and 
relealc, dated the twentieth and twenty-firft days of Alanh> in tin- 
year of Our Lord 1700, Sir George Ji haler and other*', be in:; 
leiled in fee of the lands in tne declaration particularly mui iuniv, 
conveyed the fame to the faid IVilliam IloL ?.L.,m the teftator, and 
his heirs, by virtue whereof he became leikd. They find, that the 
lands are held in lccagc, «.nd are of the nature of gavelkind^ and 
devilable by the culioin ot Kent (a) 5 and that feme time afterward 


Lafc 1S4. 

A dtvifc of “ all 
4< my t. uds, te- 
44 zitMitrt* and 
41 fftarc, whal- 
44 foc’ cr, ot 
44 winch I fhall 
44 1- SJCfTciilc or 
44 inveltcd at the 
“ time of my 
44 dtCtafe,"wdl 

net pafsaneft^c 

pui.hafcrf alter 
• making of 
tat will. 

C. ante, ic6. 

*[»*] 

S. C. Fitzst. 215. 
S. C. Salk. 237. 
S. C. Holt, 236. 
^ 3 - 2 4®. 248. 

r>. C. 2. Eq. Ab, 
-7 5 - 

S. C. 1. Pro. 

P. C. io<3- 


(*) That gavelkind land is devlfuble 
by the cuflom t (Kent) f.c Ns.yMaxims, 
04. Biown a». Brookes, 2. Sid. 154. 
Launder v. Brookes, Cro Car 5b!. 
Ttemmond <v. 1 lu.mhill, Stilts, 476. 
Wifcman v. Lotroji, 1. Sid. 7: 175 

Kay. 5*. rb. 1. Llv, 79 : 


Bol* nhiur., port. 14S. Fit7^. 1.3 
La,'Sard’s Per .1.1 if t.» n of Joint, 41,2. 
Fit?. N. K. i*'S. Ann .t let ms tii.it th:' 
cultom n »ot iirtincd 10 tilt* county of 
fc.i . Taylor on Gavcik.r.d, 110. Ko-' 
bmljn on iJavtiki* d, 242. 
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IViUiam Bokenham died, the devifee entered, and the heic at law 
entered upon her. 

The queftion between them was. Whether thefe lands do pals 
by the will of Captain IViUiam Bokenham , or not ? 

Holt, Chief JuJiice , delivered the opinion of the whole Court. 
We have confidered of this cafe all together, and we are all of 
opinion, that the will, as to thefe lands, is a void will* and that 
the lands do not pafs thereby, but that judgment ought to be'for 
the defendant, the heir at law. We agree, that the words of the 
will are full and comprehenfive enough to pafs all thefe lands, had 
he been feifed of them at the time of making this will; and we 
hold, they cannot by law pafs, on this account only, becaufe the 
teftator was not feifed of thefe lands in the year 1692, at the time 
of making the will; though perhaps it might be his intention and 
defign to have them pafs. The cafe is no more than this: A man 
makes his will, and devifes all his lands that he fhall have at the 
time of his death ; and after that he purchafes lands, and * dies 
without republication, we hold that is a void devife ; for a man 
cannot devife any lands but what he has at the time of making the 
will ( a ). And if it be of lands devifable by the cujiomy it is the 
fame thing as of lands devifable by the Jiatute . A will, be it by 
cuftom or ftatute, is ftill a difpofition of the eftate and lands he 
then has; but no man can bequeath lands or eftate which he has not 
at that time ; and though a will do not take efteft to transfer the 
eftate until the death of the teftator, yet it is a will and difpofition 
of his eftate, even at the time of making fuch will ; for from that 
time it is a will, and a difpofition of what he devifes away. There 
is no aft between the making of a will and the death of the tefta¬ 
tor, neceflary to be done to make this a perfect and complete will ; 
no writing, no publiftiing, nor any other aft whatfoever; it is fub- 
jeft indtvd to a revocation, during the teftator’s life, and is to take 
effeft only from the time of his death ; but it is a will, and a dif¬ 
pofition of the eftate bequeathed from the time of the making 
thereof. Whercfoever there is a difability in the teftator, at the 
time of making the will, though that difability be aftually removed 
before his death, yet the will will ftill be a void will, becaufe he 
had no ability at that time. Suppofe an infant make a will, and 
devife land during his infancy; or a feme covert ^ in the life of her 
hufband, make a will, and difpofe of land thereby; though the- 
coverture and infancy be afterwards removed, and the hufband die, 
or the infant come of age; yet if either of the devifors die, without a 
newmaking or publication of the will, thisisa void will (£), becaufe 
of the original difability ; and though they ftiould live many years 
after fuch difabilities aie removed, yet the removing thofe difabi- 
litieswill not do without a new publication, cr making a new will. 
Now thofe are pcrfonal difabilities, but this a real one; he had 
nothing in this cafe to give or difpofe of ; fo here is a removal of a 4 

(«) Brett v. Ridden, Plowd. 34A. (£) t. Sid. 162. 

real 
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real difability; and (hall the removal of that be more efFeftual to 
piake it a good will, than removing a perfonal difability ? No furely. 
* It rs faid in the cafe of Force v. Hembling (a ), that the making of 
the will is not the will, but only the commencement of it: the 
meaning of that is only, that it does not transfer the intereft and 
property of the thing devifcd ; but ftill it is his difpofition until he 
revoke it. Now what commencement has this will as to thcfe 
lands ? It cannot have a commencement from the time of making 
the will, becaufe the teftator had not the eftate at that time* 
Wficn then would you have this to be a will ? Muft you ftay until 
he' has purchafed lands to make this a will ? Suppofc he docs, can 
a precedent devife extend to them f Now his aft of purchafing 
thofe lands, and his aft of difpofing of them, are two different things, 
and are of different natures. You muft fuppofe that eo injlante he 
purchafcs, he makes his will, though made long before, which is 
• abfurd and repugnant. The law of England is plain as to this 
point, by all the precedents of wills; and the law is the fame, both 
of lands devifed by cuftom, as well as by the ftatute. There is no 
.will that I can find in any plea or entry, but it is faid, that thetef- 
tator was feifed in fee of fuch and fuch lands, and that being fo feifed 
he made his will fuch a day, and did devife, difpofe and bequeath 
fo and fo; which words plainly (hew that it is abfolutely neceflary 
he fhould be feifed in fee at the time that he makes his will ; and of 

S * s there are multitudes of authorities. I lhall name a few only; 

Coke’s Entries and in Rajlal ( c)> there is a precedent of a 
will of lands devifable by cuftom, that the teftator was feifed in his 
demefne as of fee (d). Though the forms of pleading do not make 
the law, yet conftant pleading of a thing in fuch a manner is a 
great evidence of the law; and this argues the necelfity of the 
deflator’s being feifed in fee at the time of making the will. But 
it is objefted, that lands devifable by cuftom differ from lands at 
common law* becaufe that they are devifable as goods and chattels ; 
and appeal to the cuftom itfelf, fet forth in the writ of ex gravt 
querela (e). Now it is faid, that by this cuftom it is lawful to 
devife lands and * tenements as chattels, though the teftator has 
not the ppffeflion of them at the time of making the will $ and that 
a man may difpofe of his chattels and perfonal efiate, that he flialj 
for the future acquire at any time after the making of his will, to, 
the time of his death ; and lhall therefore difpofe of thcfe cuftomary 
lands in the faipe manner. In anfwcr to this, 1 defire the cuftom 
in that writ fet forth may be well conlidered, and then it will ap¬ 
pear plainly, that the cuftom is not general, that a man fo qualified 
may devife lands and tenements , as he may goods and chattels ; but 
it is tcncmei^ta fua y they muft be fua before he can difpofe of them ; 
they muft be his property befote he can devife ♦ away. Now 
if they be not fua at the time of the devife, then he is out of the 
cuftom, and his will cannot be affeftedby it. It is true, perfonal 

(</) See Year Book 34 lien. 6. pi. 6 . x. 
(f) Fitz, N. B. old ediuon, page 199. 
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(a) 4. Co. 60. 

(A) Co. Ent. 601. 664, 
\e) Ratal Ent. 274. 
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eftate and ch attels may, by the common law, be difpofed of before' 
he has purebred, or had the pofieflion of them ; and tfiere are 
many cafes that make this out (a ); but there is a great deal of 
difference between real efiate and perfonal efiate ; for perfonal 
eft ate and chattels are tranfient and fleeting, and not at all fixed 
and permanent, lands an* Perhaps the greateft part of a man’s 
eftate is in goods to-day, anu he rrv.y have a mind to turn thofe into 
money to-morrow; now would ir not be hard that he (hould make 
a new will on every aW ration . for this the neceffity of dealing and 
traffic in the -/orld would require a n^pn to make a will every day* 
if he could n t d fpofe of his perfonal chattels, beeaufe they have 
- undergone fome alteration ; this would be the greateft perplexity 
in the world. But on the other hand lands continue the fame every 
day, and wdl fo to the end of th~ world And as to real eftates, 
there is time and opportunity to make fettlements as he thinks fit ; 
but of perfonal e kite, which is under a continual variation, itis quite 
othe»-wif' ; r* reafort. A^atn, as to perfonal eftate ; the law has not 
appointed a iy perfon to fu-ceed therein, where there is no will, as 
it has the he r in cafe oi lands, but only now by a6t of parliament* « 
[ X 26 j there is an adminiftrator to be appointed (b) ; * but at common- 
law it was not fo ( c '; and whqre the party teftator appoints an ex¬ 
ecutor, he takes under his right of difpofition; when he is ap^ 
pointed executor, he takes all, as being named executor ; and when 
the teftator gives legacies out of it, it is in a manner a dire&ion 
only to the executor how he (hall adminifter; for legacies by the 
will do not pafs to legatees in the fame manner as a real eftate j 
beeaufe, notwithftanding fuch devife, the property is in the execu¬ 
tor, and not in the legatee, until the executor do confent to the 
legacy (d) \ but in a real eftate the linds pafs immediately to the 
device (e). This makes a great difference. The law has ap¬ 
pointed a perfon in one cafe to fucceed where no will is, which is 
the heir; but in the other cafe at common law, no perfon is ap- 4 
pointed to fucceed to the polleflion of a perfonal eftate, but it is* 
left to the teftator’s diferetion. Suppofc the cafe was of a devife 
of a real chattel , and a man lhould devife a term of years that he 
had not at the time of the devife, but purchas'd fometime before 
Ids death ; I doubt whether th it would be good : though this be not 
the cafe, nor is it ticceflary that 1 (hould give any opinion in it, yet 
I make a great doubt of it (fj. Suppofe for the purpofe one takes a 
college fe, and another makes his will* and (hould devife that 


Sc« Cayrt n. Gayr.*, 2. Vern. 55S. 
Sivcr - . Saver. Free. Chan. 392. Mar¬ 
tin -z. M»H *'5, 1. Peer. Wins 4.24. 
W.nd Jtky! and Alihone, x. Peer. 
Wm'». 574. All Soujjfcclle^f v < ‘od- 
c/jng'oss, x. Petr Wm*. 597. Dean 
and Chapter cf Chriflchurch v. Borrow, 
Ambler, 641. 

* (*; Ey 3 . Ediv. 3. c. xx. where a 
nir d.rs mreftatc the ordinary fhall de¬ 
pute the next atid moil lawful frauds of 
\ “i if rcafed tuadn»iriPicr his ^rods; but 
b> u. He* 5. •*. 5 l.c i.'.zy ry.^. it .t ad¬ 


m iniil ration to the wife, or next of kin 
of the inteflaic, or both. Sec alfo 22. 8 c 
23. Car. ». c 10. Lord Suffolk's Cafe, 
Cafes Temp. Hardw. 9. 

\c) ire Scldcn'a Jurifriidt.on of Tef- 
fair.enti, book 2. ch. 1, 2, 3,4. 2. Roll. 

Rep. 217. 

(<f, 1. Roll. Afcr. 6xS. Wentworth** 
Office of Ex. 322. Young v. Holmes, 
Stra. 7c 

(0 Co Lit. in. a. 

(f) H 4.id v. Jekytl, Petr. Win*. 
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leafe away to another, and afterwards the teftator fhould purchafe 
^hat college land, fubfequent to the making of his will, the queftion 
is. Whether this would be a good devife ? And I am inclined to 
think, this would not be a'good devife. There is the cafe of AJhby 
v. Lever (a) comes up to this matter: A man makes his will, 
having a college leafe, or other leafe, and devifes this leafe to 
J. Stiles , after the making of which will he furrenders this leafe, 
and renews the leafe from the faid college, fuppofe, and then dies; 
the aueftion was. Whether the devifee fhould have this leafe ? And 
it was held in that cafe, that the renewing the leafe was a revoca¬ 
tion of the will; and that the leafe did not pafs. T his feems to be 
a very ftrong cafe, as to this point; and the reafon * is plain, fye- 
caufe the eftatc was not in ejje at the time of making the will. In 
the cafe of Southward v Milward (b), the question was, Whe¬ 
ther a term not aflented to by executors, and which palled only 
as an executory devife, could pafs by the will of the devifee ? And 
It was held, that it was only upojjibility , and that nothing palled by 
Will (0 : and indeed how could he difpofe of a term that was not 
his, but another man’s ? It is hard to imagine fuch a prepofterou* 
thing , but I fhall not give any politive opinion therein, this not 
being our cafe. The executor mull aflent to a legacy, clfe nothing 
pafles ; for nothing can pafs immediately where a term is deviled. 
But this is enough to (hew a difference between a real and pcrfonal 
cltate; one is peiniancnt and Lifting, the other mutable and fleet¬ 
ing. To make a* will to take c'Fedt from the purchafe of the 
cltate, is repugnant to the nature of a puichafe; for the will gives 
it to another and his heirs, and the purchafe gives it to himlelfand 
his heirs; the will gives it to his wife, and the purchafe gives it 
to himfelf in fee ; fo that here is a perfect contradiction. Now it 
is to be noted, that here is no republication ; for if there had been 
a republication, that would have done, and made thofe lands pafs; 
provided that all the requifites and circumftances neceflary to the 
making of an original will, within the ftatute of Frauds and Per¬ 
juries, had been obferved. Suppolc a man devife all hi> land in 
tail, and afterwards purchafe other lands, and die before* repubhea- 
tion, thefe purchafed lands will not pals ; but if he republifh the 
will in fuch manner, and with fuch circumftances as are neceflary 
to the complete execution of an original will, then the purchafed 
lands will pafs as by an original will. It is faid, indeed, in the cafe 
qf Brett v . Rigden (J), that where a man devifes lands in certain, 
as the manor of Dale or White Acre, and the devifor has nothing in 
the land at the time of making the devife, but does afterwards pur¬ 
chafe the fame, that fuch ncw-purchafed lands (hall pafs* to the 
devifee, becaufe his intent was manrfcft to pafs it away: if that 
were law, it is full againft me, hot I think that cafe is not law; it 
• is pnly a faying of Slrjean’t Lovelace, and the cafe quoted in 
9 tfre margin docs not warrant any fuch thing, i thought indeed, 

(a) Goldlb. 93. S 3 that a f'ftibi.'ity clothed with an in- 

( 4 ) March, 137- tCTciX is dcVll * bIc - 

(,) See Selwyn v Stlwyn, * Burr. O') Vhwil. 340. 

jjjx. and Jones r. f.:r/, 3. TtiriK p. 
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Src r. 
Cafis, if 1 


before 1 looked narrowly into that cafe, which is 39, 6 .pi i8» 

that it had been fo, but there is nothing in that book to warrant it; 
nor is there anything like it in either of the Abridgments, either in 
Fitzberbtrt (a), or Brook (b). It is only a note of two Judges 
opinions. 44 Not a,” fays the Book, 44 In the king’s bench per 
41 Yelverton and Markham, if a man devife land, and isdif- 
<c feifed after that, and then dies, the devife is void and cannot be 
44 made goodand the reafon is, bccaufe the diffeifin turns it to a 
right, and is then only a cboje en aflion , and cannot be deyifed 
away; 14 and therefore,” fays the Book, 44 it was held a good pjea 
w againft this devife, that the devifor did not die feifed of the faid 
“ Jand.” But the Book goes on further, and fays, 41 Suppofe a 
44 man is diffeifed, and then makes his will, and devifes lands, and 
44 afterwards re-enters into thofe lands,” itis made a queftion there 
if it be a good plea to fay, that the devifor had nothing in the lands 
at the time of the devife. This is the cafe put, and the cafe meant,' 
which is the ground of the preceding opinion ; and it feems by 
that Book, that if he do re-enter, the lands (hall pafs. And I 
am of opinion, the lands will pafs if he re-enter; and the reafon is* 
when a man is diffeifed, and he makes a re-entry, that fuch entry 
purges the diffeifin, and the diffeifee, by relation to all intents and 
purpofes, is in poffiflion from the beginning ; and for that reafon, 
he lhall have an action for the mean profits, between the time of 
the diffeifin and bringing the action; and fo is 38. Hen . 6. pi 27. 
19. Hen. 6. pi 17. He may in fuch cafe be juftly faid to be feifed 
in fee of fuch lands, and therefore may difpofe of, and devife the 
fame away; becauie the entry revefts the eftate, and he is now, in 
confidcration of law, in poiTeflion from the time of the diffeifin, 
and therefore is inti tied to the mearf profits, as though he had been 
actually in pofTcfiion all the while : but that is not this cafe, * for 
there the devifor has neither jus in re, nor jus ad rem ; for the 
land is here purchafed eight years after the making of the wKl. 
Suppofe an heir who has nothing but a bare right, fhould, during his 
father’s life-time, make a will, and devife all his lands that he fhould 
have at the time of his death ; would the land that came to him by 
c ifirent from his father, pafs by the devife ? No furcly. But then 
luppofe a man make a will of lands in reverfion, expedtant on an 
< ftutc-tail, or cirate for life, and befort his derun the tenant for life 
r.r in tail dies without ifiue, thefe lands will pafs, though a rever- 
f:on only at the time of making the will ; becaufe be is feifed at that 
time as much as he can be; and it is a certain prefent intereft, 
though to commence in future, and all the eftate that he could give 
he intended him. There was a cafe in if (y Lord Bridgman’s 
t ime of Davis v. Kemp [c) ; it was a devife of lands to two per¬ 
form and thc.r heirs, and one of tfiem died during the life of the 
i.ltator; and the queftion was, Whether the furvivor fhould take 
ti>e whole or not? And it was held he fhould; which plainly 
ft.cws it was a v. ill and difpofition fiom the time of making it^ 

(.«'• l>iz. Ahr. 44 Pt-vifU** ,7. a. (.) Carter, s. *. Eq. Abr. aid. 

-■*. I'u * br. “ 1 a-i 1 *.; v 

Suppofing 
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Suppofmg Ax\ has a manor) and makes his will, and defiles this 
manor, tand before the death of the teftator, a tenancy efeheats to 
the lord, and after that the teftator dies * the queftion is, Whether 
the efche«ited tenancy (hall pafs ? And I hold, that the tenancy, that 
efcbcated between the making of the will and the death of the* tef* 
tator, (hall pafs \ becaufe the manor is devifed, and that is part of 
it; for the tenancy is not devifed as a diftmft thing, but as a part 
of that whole which he could devife. I look on it to be very plain, 
and to be n y Lord Coke's opinion in the cafe of Butler v . Baker (a)^ 
that a devife ic adifpofition; and that cafe wis fo adjudged in the 
exchequer chamber by all t*he Judges in England, and that 
a cuftom to devife ought to be conftrued the fame as on the ftat^te. 
* Therefore for thefe reafons I hold, that judgment ought to be 
given for the defend int, viz . 

First, In regard it is a will at the time of the making. 

* Secondly, Iiwlmuch as the teftator has not power to give 
what he had not. 

Thirdly, The coaftant manner of pleading (hews the necef- 
••fity of the teftator being feifcd at the time of the dewfe. 

Fouri hly, A devife of lands is not comparable to a devife of 
perfonal tftate, becaufe a pcrfonal eftate is altci irg cveiy da). 

i* if ehly, Becaufe a devife is repugnant to the nature of a pur- 
chafe : A purchafe is to the devifor and his heirs, and the devife is 
to another and her heirs. 

Sixthly, Becaufe there is no cafe (£), nor authority in law, 
to warrant any contraiy judgment. 

And judgment was accordingly given for the defendant, the heir 
at lau. 


Bnvirx<4: 

***** 

(me. 


* [ 13° 1 


And, on an appeal to the houfe of lords, this judgment was af- Brown p c. 
firmed (i). 202 * 


•f -0 3 Co 25 
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Cafe 185. 

A decoy for wild 
ducks is a kind 
of trade, and 
therefore an ac¬ 
tion on the cafe 
will lie for ma- 
Jicioufly pre¬ 
venting the wild 
ducks from 
coming to the 
decoy. 

S..C. ante, 73. 

& C. 3. Salk. 9. 
S. Ci Holt, 14. 
* 7 - x 9 m 

*L J 3 l 3 


itceble agabift Hickeringill. * 

TLTOLT, Chi if Jufiice y delivered the judgment of the Court.— 
The declaration is, that the plaintiff was lawfully pofTefled of 
a clofe of land, and a decoy therein; and that the defendant know¬ 
ing it, and intending to deprive him of the benefit thereof, and to 
hinder the ducks from coming to the decoy, did, on divers times, 
(hoot off and difeharge guns, &c. malicioufly; and a verdift is 
found for the plaintiff. ^ 1 

First, This decoy is a benefit to the plaintiff, and in nature 
of d trade 5 and there is the fame reafon that he (hould be repaired 
in damages for his decoy, as for any ether trade. It is true, there 
may be a damnum fine injuria (a) . If a man fet up the fame trade 
as mine in the fame town, this is a damage to me, but * it is fine 
injuria; for it is lawful for him to fet up the fame trade if he 
pleafe (l). But this action is brought for difturbing the wild- 
ducks coming to his decoy, and fo is in the nature of difturbing him 
from excrcifmg his trade; and therefore he need not fet forth 
how many ducks, which was the exception taken at the bar (c). 
Alfothis is not like Playtcr’s /Jafe (d)^ which was pifees fuos cepit* 
and did not fay how many, nor of what nature. For in this cafe 
it was impoflible to fay how many, becaufe the adlion is brought 
for difturbing them coming only to his decoy. 


Secondly, The ftatute 25. Hen. 8. c. 17. enumerates what 
is wild-fowl \ fo that the law takes notice of wild-fowl, and (hews 
what it is ; and we muft take notice of it too, or elfe how can we 
obey this law ? • 

Thirdly, There is a difference between this cafe and that of 
franchifes; for if I have a fair, market, ferry, or the like, granted to 
me, no man elfe (hall ufe another to my damage; for thefe art? 
of a public nature, and divers perfons befides the grantee have an 
intcreft in them ; and if I do not repair my ferry, &c. I am in¬ 
dictable ; and therefore no man (hall (ereCt and) ufe another ferry* 
&c. to my damage. But any man may freely ufe a private fran- 
chife, as a park, warren, way, &c. 


Fourthly, This cafe is not like Playter*s Cafe , about 
taking fifli out of a pond, &c. ; for in that it was tref- 
pafs to have damage for the thing taken; and therefore it was 
neceflary to fet out how many, and of what nature. But this 
action is trcfpafs on the cafe, to have a recompence for a confg- 
quential damage or injury ; and is for hindering me from exercifing 
my private right \ for thole ducksVnight have come to my decoy 
to my benefit, which were here hindered, to my damage, &c. • 


# (a) Year Book ix. lieu. 4. pi. 44. or (e) See Cro. Jac. xij. 126. Owen, 

47. . *0 fj. 

(/•) Year Book 23. or 19. EJw. 3. (jt) 5. Co. 35. 

• fo. 18. 

And 
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And according to this he cited a cafe in one of the Year-Books^ Knati 
where 4 n adhon was brought by the owner of a market, for hin- 
dering horfes being brought to the market, and adjudged that it well xclc,: ** 
lay, though it did not appear in certain that anybody would have 
brought them And fo where a perfon is hindered from going to 
a fair, market, *&c for it is injurious to hinder a man from *[ 132 J 
going where he has a right to go (*). 

Judgment was given for the plaintiff'^). 

SI**", It notfo where one is hin- (£) See S C. Holt, 20. 
dered from dem^ what he has a to 
do, though no fpecial damage. — No r* 
to former edition* 


Anonymous. Cafe 186. 

• CIR EDWARD NOR THEY moved for an Information againft The Court will 
a man, ch< fen of the common-council of Briftol , who reeled to grant an 
accept the office ; and fuggefted, that m cafe he might refufe to idling To accept 
.accept it, the corporation would foon be at an end. He alfo faid, tl fficeof got. 
that the iherifFs were always chofcn out of the common council; -councilman $ 

that the Court would take notice of a common-council man as of but thc corpora- 
a public officer i and that a corporation is a part of the public by-law "ltitiiJt 
gOv ei n m ent. a t ena i t y f 0I f uc i, 

Holt, Chief fujlice . That is quoad the place where they have s^c^po^l. 141. 
a power as a corporation to make b)-laws. 1 hey ihuuld make x Roll Abr , 
a law to inflift a penalty on him who refutes \ and this is the pro- 5 Co 6 $ * 1% 
per way ( a ). 5 Mod 319. 

• 2 Mod 3 02 » 

Sea adjournatur . a Sna 1130. 

(o)SecRrcv Vanacre, 5 Mod 441. Vinters Company v Pafley, x Burr ! SaJk^ T° 2 * 1 

1 Salic 142 Mayorot Wok *gh«*n v 235 345 f 397 * 

Juhnilon, Cafes Temp. Haidw. 284 


Anonymous. Cafe 187, 

H OLT, Chief fujlice^ and all thf Court agreed unani-If an irftaty 
moufly, that if an infci lor court has jui lfaidhon over the caufe court ha* cojm> 
of adhon, no prohibition ought to go, upon a JuggeJUon y that thc 
caufe of aftion arofe otit of the jurifdidtion (a), but you ought to t ^%Ji npt W 
plead to the jurildidtion (£)> and if they refute fuch pica, then move on * fug^eftiot 

for a prohibition. that the caufe of 

it arc/e out of 

And Holt, Chief JuJhce^ faid, there have been cafes to the the junfiliaJon. 
contrary, but the law is now fettled othtrwife; and if a perfon 2 ^ 
plead in chief, he fhall nevei aflign this for error, if tuch inferior ,* Sld 
qourt have junfdichon ot the thing (r). Salk 54S. 

(4) Symes* Symw, 2 Burr 813. 3 Term Rep 3 Velthaicnv Ofmfley, 

lUackierc v Hawkins, Dougl 378 Teim Rcj 315 

Darly «tn Cofins, Dougl 378 nous. ( 4 ) Rowland v Ve-de, Cowp 20. 

S. C. 1 Term Rep 552 Caton t. (r) Full 1/ Hutchins, Covp. 424. 

Burton, Cowp. 330. Leman v. Goulcry, 
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^ Cafe 188. * Rich agabift Wilks. 

Covenant and a COVENANT was, that the defendant fhould dane'e,* ling* 
breach aiTigncd ix. an j UI1( ] cr thcfocicty of comedians, and obey orders ; and 

raLcn e ^ ** and be afliffing to no other theatre but what was ap¬ 

pointed by Air. Rich. The breach aligned was, that he a£ted at 
Oxford , without the confent of the plaintiff. The defendant de¬ 
murred to the declaration. 


Peng ell Yjjfar the defendant , excepted to the declaration: 

First, That it is fet out with lt f>oft here , IztcS* which muff be 
tofiftrued from the filing of the declaration (or bringing the writ), 
and it Ihould have been “ poft cvifellioncm indentures* id EST* 
that he the faid Robert IViiks did covenant that he, for five years 
after the making, would not adfc, &c. 

Secondly, This breach is not well affigned, becaufe it does 
not appear, that the play he a&ed was public ; and if not fo, it was 
no damage to the plaintiff. And the defign of the covenant was 
not to rcflrain any dancing, acting, &c. unlefs where it drew others' 
(to layout their money at other play-houfes) from the play-houfe 
of Rich. 


Salkeld contra. This breach is afligned according to the 
covenant, and it is not material whether tne acting were for gain 
or.not. But take it to be for no gain, it i$ yet prejudicial to the 
plaintiff; for nobody will fee his play, when they can fee another 
for noth in lt. 

O 

Holt, Chief fvfticc^ and Powfll, Juftice. That cc quod pofl 
il here non ageret , C5V.” in the declaration Ihould have been 
* l quod abhidc non ageret , c jc.** Now “ poft hac ** was right in the 
recital of the covenant, but wrong in the declaration * becaufe 
“ pojl hed* muff be taken to be after the prelent time, lo that 
the breach is laid to ue after the declaration. 


But it was adjourned 3 though the Court thought it oould 
not be made good* 

*[*34] 

Cafe 189. * Love ogainjl Dr. Bentley* 

parlflilontrs *TPHE Solicitor Genkral moved for a mandamus to the 

fiave right to * parifh ot St. Clement's in Cambridge , to let the defendant have 

view panfli- the fi^ht of the pariffi-books, 
becks. 1 

It was ill an action brought for a falfe return to a mandamus fox 
Dr. Bentley to fwear the plaintiff.a church*warden* 

Eyres contra. This is not like the cafe of a corporation 
which is of a public nature (a), and cited a cafe to that purpofe. 

t 

(a) Snow *y. Cutler, i. Kcb. 567. Gwln, t. Stra. 40'!. Goodwin m. Spray, 
Rex v. Motherfell, 1. Sera, tj 3. Rex v. x. Teim Rep. 466* 

Hoit, 
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Holt. Chief JuJlice. They ought to have a fight of the books; Lov * 
and this cafe is not like the cafe cited by Mr. Eyres, which con- 
Cerned the title of an eftate; and yet in the cafe of a copyhold, Dr,Bintliy * 
every copyholder has an intereft in the rolls ( a ) ; fo here, every • 

parifhioncr has a right to the parifti-books. 


And the Court ordered copies of the books to be given (Z>). 

Powell, Juftice , faid, fuch copies would be good evidence, /. r. 
agaimft the plaintiff, but not for him, as 1 apprehend; becaufe in 
this cafe he has the cuttody ofjhe books themlelves, and may pro¬ 
duce thcmii) evidence if he pleafes (c). 


(a) Bull. N. P. 247. 

( b) In ail cafes whne the original 
would be evidence it pioduccd, and is of 
$ public nature , an immediate fworn copy 
thereof is admifiible in evidence, Lynch 
v. Clarke, 3. Salk. 154. For as jll ptr- 
fons have a right to the evidtnee which 
documents of a public nature afford, they 
plight otherwife be requited to be exhi¬ 


bited at different places at the fame time, 
Gilb L. F 4S Tillard v. Shebbear, 
2. WiJJ 36 6. Birt n\ Barlow, Dougl. 

271. And that pan/h-books are of this 
public nature, fie Stainers. Droitwich, 
1. Salk 281. arai condufive evidence as 
to the matter of whtch they are the pro¬ 
per tcgilitrs, Way v. May, 2. Stra. 1073. 
(.j Anonymous, ante, 111, 


I 


•Squire agatnjl Yendon. Cafe ^ 

N an action on the case the plaintiff declared, that the de-A fum certain a 

fondant being indebted to the plaintiff in ten pounds for horfe & ood confidera- 

meat, in confideration thereof,. .promifed to pay to the plaintiff as t,on f or an 

much as he (houlJ deferve. And after verdidL for the plaintiff, « crtamt y* 

Style, 310. 

John Forte sc ue, in urrcjl of judgment , moved, that a fum 1. Roll. 28. 
pertain could not be a confideration for an incertainty. Suppofc 
the jury had given eleven pounds ten (hilling?, that could never 
be a good confideration for mofc. 

Rut per Curiam, It is well enough, and the plaintiff has 
pledfcion to bring His adtion upon either. 

” C *35 3 

* Savage aga'mjl WaltUevv. Cafe 191. 

IN an action on the case by a carrier againft his feryantifthefcrvantofa 
. for Jofing goods, common carrier 

The exception taken was, That this adfion lies not, except goods^ntruft^ 

it appear that the earlier had received damage by being fued; for to Ms matter to 

this adtion lies only in relpedt of the damage the mafterfuftained (a), “ny, the matter 

m ^ ' cannot maintaia 

It was further objedted, that if this adlion lies, the defendant anadtlonagainft 

might be twice chatged, u e. by. the matter and by the owner, I 1101 for l ^ c va * 
0 * ' lue, unlefc lit 

‘ can prove negligence, and has paid the money to the owners. 


(a) See the Sheriffs of Norwich v. 
Bradffiaw, Cro Eliz. 53. that the fhenff 
may bring an a&ion loranei'capc againft 
a prifoncr before Ik has paid the money. 

M 


See alfo Saltefton v. Payne, Cro. Eliz. 
237. and Colev. Thorn, Cro. Car. 186. 
Alherton v. Harward, Cro. Eliz. 349. 


Holt, 



Trinity Term, 6. Queen Anne, In B. R. 

Holt, Chief Juftice. It is npt fo, unlcfs there be an a&qal 
converfion ; for the owner of the goods has an a&ion ag^inft th # 
fervant only in cafe of a converfion. And the matter has a fpeciaj 
property in the goods, ar*d may maintain trover 5 and the matter is 
liable to the owner, by reafon he was inttufted by him. Befides, 
there ought to be a negligence (hewn in the fervant to make him 
liable to this a&ion, for this amounts only to a bailment of goods, 
where if thieves break in and fteal them* he (hall not anfwer it. 

And j udgment nifi within three days. < 

* 

oMtfdely and his Wife, Executors, againft' York. 

In affhmtfit, the TN an ajfumpftt by an executor, for money received after the 
executor fhali 1 death of the teftator, if the executor be nonfuit he (hall 

money was re- P a )' co ^ s > ^ or f he law gave this privilege to executors, of not 
c.eived after tef- paying cofts, only where the caufe of a&ioh ac.crued in the tef- 
ta tor’s death, tator’s life-time; and there, becaufe it could not be fuppofed 
that the executor was conufant, or privy to the afts of the tef- 
tutor (a), 

(a) That an executor may fupportan 
aft ion in hi*> own right for money had 
^nd received after the death of the tef, 
tator, fee Walter v. Lewis, z. Ld. Ray. 

IZ15. Marfh v. Jennerly, Andrews, 

359. Jerkins v. Plumb, 6. Mod. 91. 

1 Si. And that wherever an executor 
or adminiftrator can bring the aftion in 


Ws own right, yet brings k as executor 
or adminiltrator, and is non-fuited, he 
fliall pay cofts, fee Portihan v. Came, 
1. Stra. 6 %%. Jones v. WiUon, poft. *56. 
Marfti v.' Yelowly, z. Stra. 1106. 
Cockerel v. Knyfton, 4. Term Rep. Z77. 
Goldthwaifc v. Petrie, 5. Term JUp. 
Z34. - 


Savage 

afranfi 

Walthew. 


Cafe 192. 


MICHAELMAS 



M'ICHAELMAS TERM, 

The Sixth of Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, Knt. Chief Jufice. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Edward North ey, Knt- Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 



*[ I 3 6 J 

* The Queen againjt Simmons- Cafe 193! 

M OTION to difchargc a pcrfon commi ted by the juftices at Order of baf. 
their feflions, on the 18. A7/Z.C.3. Theftatute(ays, “That tardy. 

44 two juftices of the peace, in, or next unto, the parifh 
• c< within which fuch baftard (hall be born, (hall take order for the 
44 punifljment of the mother and the reputed father of fuch baftard, 

44 as alfo for the better relief of the parifh.” And that 44 the faid 
44 juftices (hall take order for the keeping of every fuch baftard, 

44 child, by charging fuch mother or reputed father with the pay r 
44 ment of money weekly ? or other fuftentation for the relief of 
44 fuch child.” And that 44 if after the fame order by them 
M fubferibed under their hands, either the mother or reputed father, 

44 upon potice thereof, (hall not perfprm the faid order, then 
m every fuch party fo making default, in not performing of the 
« faid order, to be committed to ward to the common gaol, there 
44 to remain without bail or mainprize, except he, (he, or they 
44 (hall put in fufficient furety to perform the faid order, or elsb 
44 perfoQally to appear at the next general feflions$ and also 
44 to abide fucb order as the faid juftices of the peace, or the more 
44 part of them, then and there (hall take in th^t behalf; and 
44 that, if at the faid feflions the faid juftices (hall take no other* 

44 order, then to abide and perform the order before made, as is 
44 aforefaid.” 

M 4 It' 



Michaelmas Term t 6, Queen Annfe, In B. R. 

T** Qu**h It was objected, that the juftiees , and not the fejjionf, have 

„ a X* r P the power in tms pafe to commit, &e. 

Powell, fuftite* Suppofe he gives fecurity to abide the order 
of two juftiees, and that this order is confirmed at the feffions, 
* cannot they commit him for difobeying it ? 

Holt, Chief Jt/Jlice* No they cannot j they muft proceed 
upon the fecurity. 

Answer. But here is no fecurity given. In this cafe themaft 
kept out of the way, fo the two juftiees could neither commit him 
nor fake fecurity of him , but they make this order upon him, 
and then he appeals to tfic feffions, and the juftiees tnere order him 
to be committed. 

The order was qua(hed $ 

But the Court bound him over to appear at the next quarter 
fe/Hoiis (a). 

( a ) See 3 C.r. i.c 4 f 15 S*n th’s 1 Ld Ray 14*3 Rex v. MeiTenger, 
Cafe, a Bulft 342 Rex v Eve°, 1 f onft's Poor Laws, 418. and the ft*. 

2 Show 256 Reg v. Weft, ante, 59 tute 6 Geo 2. c 3. 

S C i.Ld Ray 1157. Rexv Icnart, 


£afe 194. 


Falmouth againjl Strode. 


The Heath of TN ejectmevt the cafe was this: The affizes began on the 
either party A*- 1 Monday , and the defendant died the day before, and yet a triaj 

^notaried*?* WaS ^ * *° n & ^ C ® :nCe > anc * a ver< ^ ^ or the plaintiff. 


17. Car. 2. c ft. 

* C *37 J 

3 Lev. 120. 
z. Sid. 131 


And now it was moved, that * judgment fhould bqarrefted. 

It was objefted, that this is matter of fad, and not afllgnable 
after verdid, but that they ought to bring a writ of error. 


7 Mod 39. . 

Holt, (fbiefjujlice* If he had died the day the affizes began, 
though the caufe had been tried after, the trial had been good, 
though he had died at one o’clock m the morning; for there is no 
fradionof a day (*), according to Shelley's Cafe (h ); m which cafq 
my Lord Hobart faid, any man, as an amifus Curut> may inform 
the Court of fuch an error (r). 


Adjournatur % 


(«) Anonymous, 1. Salk S. 6 Mod. X43 But fee Plummer v. 

it>) r Co. Webb, 2. Ld. Ray. 2415 uotis. 

(c) Velr. 152. Cro. EUz. 22#. 


The 



Michaelmas Term, 6. Queen Anne, In B. R,' 


The Queen Sgainfi Woodward, &c.' 


Cafe 195, 


TNDICTMENT againft feveral, for intending to defraud of To ® artort 
his money; ftating that they threatened to fend him to New- threat to^a 
GATE by colour of a warrant, and to indi& him of perjury, unlefs p #rt y fbr 
ho would give them money and a note; which he did through their perjury, is mn 
threats. mdiOabte of- 

• fence at com* 

Parmll urged, that this was no offence indictable, but it was mpn jaw, 
over-ruled. * * m 


Then he took exceptions to the indictment: • 

First, That it is not averred, that he had no warrant to carry 
JiiiH to Newgate . 


Secondly, Neither is it averred, that he is not guilty of per* 
jury. 2. Roll\ Rep. 263. 

Thirdly, It is not averred, that any money was actually 
paid. 

Sed Curia contra . 

Holt, Chief JuJhce. Every extortion is an actual trefpafs, 
and an aCtion of trefpafs will lie againft a man for frighting another 
out of his money. If a man will make ufe of a procefs of law to 
terrify another out of his money, it is fuch a trefpafs as an indict¬ 
ment will he. • 

Judgment for the queen. 


Anonymous. 

S IR EDWARD NORTHEY moved for a mandamus to the 
furrogate of the bifhop to grant adminiftration to B. 

1 

The cafe was. That adminiftration had been * committed to one 
who died, and made an executor, who would have had it com¬ 
mitted to him, and not to the next of kin to the inteftate. 

Holt, Chief Juflice. It cannot be, but it muft be committed 
fo the next of kin to theinteftate ; 

And granted a mandamus for that purpofe ( a ). 

* 1 

(a) Blackbprough v. Davies, Corny. Rep. 96. Rex v. Smith, Stra. 89s. Bar- 
j^cr's Cafe, Andr. 24. 

Ludjomr 


Cafe 196. 

A mandamus liet 
to grant admi¬ 
niftration to the 
next of I111, but 
not to a fmrtKH*- 
tar perjen. 

• c] 



6. qgto* ^ «9n fiipgr 


Cafe * 97 * 

JHwnddebtduc 
to*» wife, in the 
chara&cr of ex¬ 
ecutrix of her 
dfermerbuibaod, 
cannot be af- 
fignod under a 
cwnmifhon of 
bankruptcy a- 
gamftherfecopd 

Jjufband, 


Kerf way, 64. 
a. Rail Abr 58 


*[ *39 3 


Ludlow agaitfy Btowning. 


HpHOMAS WALKER made his will, and named his wife ex* 
*■ ecutrix thereof; flie married a bankrupt. Browning the 
defendant was indebted to fValker by bond, and the debt becoming 
due, the commiffioners affigned that debt. 


It was urged, that this debt is not affignable by the commif* 
fioners of bankruptcy , for it is a debt due in autre droit , and not 
to the executrix in her own right, See. and that it is not forfeitable 
by her or her hufband. 10. Edw. 4 pi. 1. Keilway , 64. b. Cro • 
Ccr. 464. I JoAtSy 386. C10. Car . 208. 218. 1. Lev . 17. 

Raym. 67, &c. * 

Parker, Serjeant. The qucilion is, Whether the commif* 
/ioners can n/hgn a debt due to the bankrupt’s wife, as executrix 
to another ? I agree it is not forfeitable by outlawry, Sec. of the 
wife or hufband, but a thing may be grantable or affignable, though 
not forfeitable, his grant can convey away the goods, though he 
cannot forfeit them. The ftatute enables him to grant or affign 
chojis m aflion. Whatever the man himlelf can grant, the com¬ 
miflioners may. If a man grant <l omnia bona et catalla fua y ” a 
term in right of his v ife will pafs. 

Holt Chief Jufhce, This is a chofe in a£lion } and in autre 
dioity and he afked if he had any more to fay. 

Refponf. 2. Cfo. 318 And as to this being a chofe in a£hon y 
there is no difference , for they have the fame power over thofe as 
pver goods, &.c. Noy y 142. Pah 505. 

Whitacre. There are no words in the ftatute 21. Jac. 1. 
c. 19. that impower the commiffioners to affigi) the eftate of 
another man, but of the bankrupt’s pnly. 

* Holt, Chief Jufhce. This in truth is the eftate of the tes¬ 
tator, and they have no authority to affign any thing whatever but 
the bankrupt’s eftate, the power the hufband has of difpofing of it, 
does not make it his until he has difpofed of it. 


Powell, Jufiice. Brother Parker, you have a hard cafe 
to maintain The old Books do indeed Ay, if a man grant omnia 
bona fua y fuch things in attton (hall pafs, becaufe the property 
mud be in fomebody; but the law has been ruled otherwife fincc; 
and therefore, if he has any other goods, the fiatute is fatisfied ; 
and by his grant of omnia bona fua y none but what are really his 
own fhall pafs , and thefe words fhall not pafs away thofe things 
which would make him a urong-doer, and in this cafe commit a 
dcvajlavii (a). You would have the commiffioners be the teftator’s 


£0) See the cafe of Knight v Gould, Lev. 


executors, 





*T> " f 

executors, feut they are on|y to pay die debts of the bankrupt* feat 
Hot the 4ebts of the teftator. * 

Jdjournatur (a ). 


(a) This cafe is not reported in any 
other book; but that afiigneis cannot 
aflign property belonging to a bankrupt 
as an executor or adrxxiniflrator, fee Ex 
parte £llis, i. Atk. xoi. Ex paite 


Marfli, x. Atk. {59, 160. Howards, 
Jemmtt, 3. Burr. 1369. Ex parte Lewel. 
1> n, Cooke's B. L 168, 169. Ex parte 
Lceke, *. Brown Ch. Rep. 596. 



Tulky agahtfl The Bail of Vavafor, 


Cafe 19& 


Tl/f R. RAYMOND moved to ar/fcnd a feire facias againfl: ball, &tre /*'*** 
upon a writ of error brought on a judgment in the common * mcndtd - 
pleas, where the clerk who h.id the judgment before him, inS. C. Holt, ft. 
•which the plaintiff's name was ’Jamesy and the cleric had made it 
Randaly which was a variance from the lecord j for the judgment 
recorded was mifiecited in the writ. 


Mr. Eyres. There was a judgment recovered againft Vavafor % 
and that judgment was affirmed here with cofts, pro dilation* ex¬ 
ecutions ; and the only thing they can amend by, muft be the writ 
of error. 

Holt, Chief Jufticey cited a cafe, where a man can bring a writ 
of error given for himfelf ( a ). 

Raymond. It is only vitium clericiy and a mere miftake it| 
him in not purfmng his inftru&ions j and fuch miftakes may be 
amended after a writ of error.. 

* Holt, Chief JuJlice. If it be amendable at one time, it is 1 r j .q 
fo at another ; if it may be amended before a writ of error, it may ^ 

be amended after a writ of error brought (£). 

Powell, JuJlice . A man can never bring a writ of error to* 
reverfe a judgment that is given for him ; for there muft be a da¬ 
mage, a gravamen recited, which cannot be of a judgment that is 
given for him. Queere de hoc ? 

But oAthe whole, the Court held, that the writ of fire 
facias in this cafe was amendable (r). 

1^0 te. The miftalce in the Jcire facias was, the clerk had made 
it reciting, u that whereas Randal had recovered againft 
whereas the judgment was, u that James had recovered againfl: 

€C Randal (d)?* 

• 

(«) Prynnc v. Sloughter, 2. Vent. (c)Hampftmv.Chamberlaiii, Barnes,3. 

104, 105, ( d J Richards v. Simmonds, 3. Wild 

(b) Poph. 1 oz Jones, 9. 3. Lev. 43. We It an v . Packman, 3. W< 1 £ 49. 

361. Ld. Ray. 95. i<6. Strange, xx. 

787. 1227. 


The 


'»'» t 
I 


Cafe 199. 

Indi&ment 
will not lie where 
a flhtutc points 
out 1 particular 
remedy. 

fVft- >74- 

* 

i 

r % 


Cafe 200, 

The fpiritual 
court cannot en¬ 
tertain a libel for 
words reflecting 
OH m farfott in his 
profefliop which 
do not impute 
to him any mif- 
conduft of ffi- 

ritual cognisance. 

S. C. poll. 140. 

p. Jnft. 493. 
a. Roll. Ab 295. 
podb. 446. 
Lutw. 1054. 
Stra 946. 

*[ ‘411 


1 

I 

I 


Michaelmas Term, 6. Queen Anne, In Bi R* 


The Queen agatnjl Hurft. p _ 

A N indictment was for keeping an ale-houfe without 4 


Mr. Edward Winnincton moved to quafh it, bccaufe the 
ftatute of 5. & 6. Edw* 6. c. 2j. has carved out particular pe- 
nalties. 


And by the whole Court it was quafhed accordingly ( a ) 


(«) Wherever a ftatute creates a new 
offence, and preferibes a particular mode 
of pbniftnngit, the method fo prescribed* 
and not the common-law method by in¬ 
dictment, mull he purfued, Rex *>. 
Marriott, 4. Mod. 144. 1. Show. 398. 

Rex v. Penfax, 1. Bar. K. B. 127. Rex 
•v. Wright, 1. Burr. 544. Stephens *1/. 
Watfon, 1. Salk. 45. Hartley v. Hooker, 
Cowp. 524. But where new-created of¬ 
fences are only prohibited by a general 
prohibitory claufe in 4 ftatute, an indift. 


merit will lie, Rex v. Itohinfon, 2. Bunv 
803. Brown v. Chapman, 3. Burr. 
1418. So where an offence ^ r as pu^. 
nifhablc by an indictment at common 
law, and a ftatute prefciibes a particular 
remedy, either the common law or the 
particular remedy may be purfued at the 
option of the party, Rex v. Bayal, 
2. Burr. 832. See aifo ftex **/. Balme, 
Cowp. £50. Cater 2/ Knight, 3. Term 
Rep. 442. Rex n>. Davis, Sayer Rep. 
133. Re# v. Harris, 4. Terri) Rep. 202. 


Clerk agahijl Price, a Parfon. 

A PROHIBITION was moved for to the fpiritual court for. 
*** words, which in the libel were laid to be, cc that the faid 
u Price behaved hjmfelf proudly and infolently* and that he was 
<c an impudent ignorant blockhead;” and that he alfo (aid, and 
declared, u that the advice and exhortations, and other fpiritual 
“ directions of him the faid Price from the pulpit, are not fit to be 
u taken and <c that he was not fit to give the Sacrament.” 
And that he the faid Clerk , fpeaking to a third, faid, <c You would 
u not receive the Sacrament from fuch a puppy as the faid Prict 
ic was, was you to live never folong in his parifh.” 

Parker, Serjeant (now Sir Thomas), to fhew caufe why a 
prohibition fhould not go, faid, thefe were not words of heat, but 
of deliberation, and highly touched him in * hi? fundtion 3 and 
cited the cafe of Crandon v. IValden (a). 

But Holt, Chief fujlice, faid (to which the Court did not 
difagree), that though thefe words did reflect on him in his profef- 
fion, yet feeing they do not charge him with any thing for which 
he is obnoxious to the fpiritual court, therefore a prohibition was 
granted (b). 


(*) 3. Lev. 17. 

(&) See Coxctcr v. Tarfons, where a 
prohibition was granted on a libel for 
faying, t( He has no fenfe, is a riur.ee 
iC and a blockhead. I wonder the bifhep 
“ would lay his hands on fuch a fellow : 
44 he'dcftrves to have his gown pulled 
44 over Iris ears j” bccaufe a paifon is 


rot punifhablc in the fpiritual court for 
being a knave or a blockhead more than 
another man, 2. Salk. 692. S. C. 1. Ld. 
Ray. 4^3. S. C. 12. Mod. 23*- S. P. 
Nelfon v. Hawkins, 12. Mod. 104. 
S. P. Newman v. Kingerly, 2. Lev. 49. 
S. C. 3. Keb. 28. S. P. Anonymous, 
1. Corny. Rep. 


And 



v rx 


,jMi£ha€lmas Term, 6. Qileen Ahri t 9 fn . 

And it was ordered to come before this Court, by decla< 
ration and demurrer (0). 

4 

(0) See St C. poll. 2oS. 




/ ' / 

1 * t 

Citii 

njraixfl 
Pl!Ct« • 


The Queen againft The Mayor of Thetford. Cafe tiai* 


IT was resolved in this cafe, that in a motion for an inf dr- Affidavit in out 
•* fnation againft A . an affidavit in a motion againft B. cannot be .*“* 2 ? 
read 5 becaufe the fwearer cannot be profecuted for it if falfe (a ). 


(a) For a full and complete knowledge Pratt. 29. 39. 65. 261. a?*, a. Tiffld’s 
of the pratticc of the court of king's Pratt. 49S. 764. 
bench refpetting affidavits, fee 1. Tidd’s 


Davis againft Daveril. Cafe 20a. 

jN a motion For a new trial, on a fuggeftion, that the imprifoning tfa* 
* defendant arrefted and imprifoned one of the plaintiff's wit- oppofne party'* 
neffes until the trial was over; it was adjudged to be good witncfs ground 
caufe of granting a new trial (a). * ^ * newtri* 

(a) See 2. Salk. 645. 6. Mod. 22. 7. Mod. 156. 


m The Queen againft Bonnet. Cafe 203* • 

TfWR. EYRES moved to q^afh an order made by two juftices « Confirvateres 
*• of the peace, becaufe the order was faid to be made coram a good 

cuftodibus pads nee non juftitia?iis> &c* and all juftices of the peace ** 
arc keepers of the peace ; but all keepers of the peace are not juf- °f { 1 ***** 
flees: • And he further argued, that they have not been called con - ^ 

fervatores pads only (ince the ftatute 34. Edw. 3. c. I. * 

1 • 

But the Court over-ruled his exceptions, and adjudged the 
order good. 


* [ >42 ] 

* The Queen againft Hungerford. Cafe 204. 

A MOTION was made for an information, in nature of a quo information 

warranto , againft a common-council-man of Briftol , for re- refilling to att as 

fufing to take upon himfelf the office, after he was choitn. common-coun- 

cil-man, denied. 

• But the Court denied thc-motion, and faid their remedy was Ante, 132. 
to preceed by their by-laws in order to compel him ; he not being 
fuch a public officer as ?. (heriff, &c. but if they had applied to 
the Court for a mandamus , they Ihould have had it. . 



Michaelmas Term, 6 , Queen Ariae* In B. R< 


Cafe 205. The Queen againft Read. 

Writing an ob- pER CURIAM. A crime that (bakes religion (aj y as profane* 
&ene book not a ne f s on THE STAGE, &c. is indi&ahle ( b) 5 but Writing an 
* nd:td *™ e- obfcene book, as that intitled, The F ifreen Plagues of a Maiden* 
S. C Fort. 98. « head,” is not indictable, but punifliable only in the fpirituai 

Jiy 3 * Strl * court ( c )• 

(a) See 1 Hawk. P. t ch. 5 (0 TKs eafc is denied to be law, 

( b) By 10 Geo z c. »8 no drama or Rex v Curl, a. Stra 789. x.oBar. 


other entertainment of the ftage can be 
afted, unt 1 1 true copy thereof has, un¬ 
der a penalty of lifty pounds, been pie- 
viohfly fent to the lord chamberlain, who 
may prohibit the performance ; and fuch 
penalty may be 1 ecovercd in a fummary 
viay, &c. • 


K B 19. See alfo Rex it. Sedley, 
j *Keb 620 1. Sid. 168 10 St. Tr # 

A AT 9* Rex. v. Woolfton, % Stra. 834. 
Rex it. Wilkes, ri. St Tr 324. 


Cafe 206. £therington Agaivft Reynolds. 

If iphintbele- AN INDEBITATUS assumpsit and tnjimul coihputaffet was 
Vied agarnit a brought againft the defendant Reynolds, She pleaded m abate* 

tofenor* court * menf e ^ at “ ie was a f eme ~ cove *• The replied, that he en- 

and Die remove tered it plaint agauift her when foie, in THE PALACE COURT, 

\thyhabeasco,pus which (he removed into the court of king’s bench, by habeas corpu / 
and putt in bad cum caufd y and put in bail as a feme foie ; and the plaintiff delivered 
u a / cm ^ y€ i her a declaration agreeable to the pl-int below : to which re- 
pccizre ^againft plication the defendant demurred. 

^^idead* » C Pengeli y for the defendant , That (he having removed 1 )e^lf 

ZwiLrem bar!°* U P by habeas cot pus , and having pufcin bail toanlwcr a declaration 
’ here, nothing of the proceeding below is removed ; as in cafe of a 
1 8 C ' St “* S ‘ certiorari or recordari y in the cafe of Surs v. Turner (a) y and the 
# E 1 43 3 * ought to have declared againft her, as (lie was at tty* 

L * ^ J time of the declaration delivered, ana not as a feme fole y according 
to the plaint below. . 

Holt* Chief Ju/lice. If an indebitatus affumpfit be brought in 
an inferior couit, and the ijpfendant remove it up by habeas corpus , 
and to tb' declaration aboVPplead non Hfjumpft infra fex annos $ 
the plaintifF may leply, that a plaint was delivcied m an inferior 
court within fix years; but to this the plaintiff canrtot reply, that 
the defendant was folc When the plaint was levfed below. 

The Court was inclined to give judgment for the defendant 9 
but as an indulgence for the equity of the caufe, it was adjourned 
to Hilary Term next (b). 

• 

(a) Hilary Term, 3 Quetn Atm* cafe to move the matter to the Court 

(bj S C 1 Salk 8. (ays it was ruled upon the habeas corpus, and the Court v 
to be a good p*ea, for in the fupenor will grant a precede, do ; for though S 
« eburt the pioceid.rgs arc dc novo, and habeas ctnpos he a writ of right, yet whertf 
the Court takes ro notice of the proceed- it is to abate a rightful fuit the Court may 
mgs below, or of what preceded the rc fufc it. 

4 babeat io,pus 9 but the comic i» in fuch 

Lawn 





Michaelmas Term, 6 . Queen Anne, In B. L 


* 


• Lawn againfl Sawbridgc. 

TN a writ ot error out of the court of common pleas, in a 
-*• feire facias again ft bail, the defendant pleaded “ m nullo ejl 
u erratum and the plaintiff affigned for error the want of a 
feire facias on the roll* 

Lutwych for the plaintiff laid, that the defendant’s plea con- 
feffec^the error affigned. 

Eyres for the defendant argued, that it is not like the cafe where 
you proceed on an original , and the want of an original is affigned 
for error; for then the record may be removed without the origi¬ 
nal ; but in this cafe, nothing can be removed but the feire facias 
itfelf; and fo it is repugnant to fay there is no feire facias . 

* Refolved by Holt, Chief JuJlice , that this error might be af¬ 
figned, as well as the want of an original bill; and that by pleading 
« in nullo ejl erratum” the plaintiff has confefled the error: 

But the whole Court, viz • Holt, Chief JuJhce, Powell, 
Powys, and Gould, Ju/ltces , agreed, that a certiorari ad infer • 
mandum confcientiam Curia might be\warded. 


Cafe 267. 

If to a 

error 00 a Jdk* 
facias againfi 
bail, the dcfctw 
dant plead J» 
mulls ejl erratum^ 
and aflign the 
want of a Jin 
facial for error, 
the plea is a con- 
feffion of the 
error f but the 
Court may a- 
ward a certiorari 
for the informa¬ 
tion of the Court. 

Yelv. 57. 

Cro. Jac. 5*f. 
1. Ley. 3x1, 

2 Lev. 38. 


Which was done accordingly. 


HILARY 
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Sir John Holt, Knt. Chief JtiJiice. 

Sir John Powell, Knt. 1 

Sir Lyttleton Pov^ys, Knt . > Juficeu 

Sir Henry Gould, knt. J 

Sir Edward Northey, Attorney General* 
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*tH4l 

^ * ‘Alton againjt Jarvis. Cafe 

' < /' l | ' PfiSPASS for entering his dofe, and taking cattle. The Shu wh«fc« •’ 

, I defendant juftified by feveral judgments in A court* good* taken na-^ 
BARON^rhere the plaintiff had levied a plaint againft the dt 

ddfendant; wheretipon judgment was given for the defendant, and^2?^ K * Wt %+t 
sffts gkvmhxm 5 and thereupon the defendant, by virtue of a 
facias took the cattle and fold them 5 and for this the plaintiff judgment^ % 
brings his afliem. c°rt», ty §J 

. ^The defendant demurred to the declaration. ^ MtiMuvyt* 


Raymond fir the plaintiff infifted, that tbejf cotild not fell 



bailiff ought to keep the diftrefe until the parries agree (£J. 

Lotwych contra. If the bailiff capinot fell, it is to no trarpojfe 
fa take execution; but the words of the writ are, “ quod Itvvri 
fafacias, fo that he have the money at the next court (r),* which 

* * 

(4 S« Osmcriall W«yt«, Cto. (r) Sw Pkrnrd, 44c, * Fiti K. 1. 
jattSSS. S9|« 

.Vox- XL N cuattt 



Alton 

**aut§ 

Ja»th. 


y 




Hilary'Term, 6. Qto&ii Aft&® ta&R. 


* 

cannot be, unlefi he may fell ; and he cited Ero* Abr * 44 Execution* 
%f>< a. Lev . 81. 3. 126. 8. Cj. 41* 

Raymond replied, tha t Bro* * Execution ” 26. is-no judg¬ 
ment, hut only an inference j and is precedent in tLpe tu I+ro. 
M Execution” So* * * 

Holt, Chief Juft ice* u Diftraining” > “levying.” 

If a man diftrain for rent, and impound the diftrcfs, and then bring 
* debt for the fame rent, the defendant may plead 64 levied by/lif- 
44 trefs.” As to the felling by the levari 5 it is always alledged in 
pleading to be fecundum Qonfuetudineih manerti , which is the ctrftom 
in raoft manors, being fo general, that any court-baron) itc. may 
plead it as a cuftom {a). 


AJjournatur (bj* 

(tf) See 7 Mod 1.44 and Cilbcrt’i 141/ Pci! v Towers, Npy, *0. BrSt-* 
law of Djftrefles, ai tonV Cole, x. Ld Ray* g<?$* S. C* 

(*) See Walker v Trecby, 2. Lutw 5 Mod, 109. S C. 1*. Mod. X75. 


% Cafe 209. The Archbifltop of/Canterbuiy againft Wiltet. 

An adm mftra- T\EBT upon an admimfhation-bond of three thoufand pounds ; 
t Hr under fit and on oyer of the condition it was “ to caufe a true inveii’- 
^ utbal bond «■ to tory to be made, and to exhibit it into court, and well and truly 
v 44 exhibit an in 4 « t0 admmiftcr, and to lender an account, and to deliver the reft 

[ rlTZte? “ «« th* Court fhould adjudge ” 

" and t0 defendant pleaded, that he had exhibited an inventory, 4 idy 

Vf adnjimftered, and never was cited to account, nor was there 

bound to per- any adjudication that he fhould difpofe of the reft, 

^ ^neT he Question was, Whether an adminiftrBtor is bound to 
J &gugh not cited render an account, though he never was cited ? i 

* 5 ? do C ° Urt ^ The judgment was, that he is bound to put in an account before' 
!r^ * the laft day in the conditron, at hn» peril, 

fcC.Silfe I 7a< . 1 

Hoit, Chief Jujlice . An executor is bound to account fa)# 
®****y 7 * If an executor be fummoned by a creditor, and make his account, 
"aThTbircb binary cannot hold plea of u, becaufe the ordinary cannot 
p ’ relieve fa) j but he muft nk~ the account, as die executor has 
made it upon oath ( e ). But if a legatee come he may unravel 
^ the account, becaufe it is the only court for him to fue him in 5 »d 

therefore he is not bound by that account ( d), But if the executor 
will pay him his legacy, then he cannot compel him to exhibit a1* 
inventory or to account j becaufe he has the end of his furt 


(a) 9 ec Year Book # 21 Edw $. and 
fienley *Cafc, 9. Co. 

(£) 2 Inil. 690 Nay, 7 S. 

(c) 1 Salk. 3x5 So alio,. although 
tfc* Apiricual court may compel church, 
warden* to deliver in ihfir account#, yet 


that court catttoe decide on the p f opd u y 
of the chapel, Leman v Goulty, 3. J 

Rep 3 ‘ . ' ! 

fai i. Salk. jajSi *«, f 

Mercy, i. Hr Bh At#. IP* 4 

TM * 



at. 


Milary Tcriri, 6 . Qoeen Anne, In 8. R, 

y., ' . , « , * ^ 

The (htyte 29. f?rfr, 2* xo. of Diftributions, makes the tuxi top uij 

kin legatees. Before the making of this flatute, the admiplt* 
trator fhould account when he was thereto required fa) \ and he wtf^ 
how bound to do this at his peri!** utilefs he can {hew feme caufcf 
to the contrai y: and here he ought to have Chewn fbine reafon why WxtwS 
he did riot. Whenever a man is bound in a bond to do an a£t that # r t d 
is poflible (efpecialiy if it is to be done at a certain time, or place L * 4 ® 
he i& bound to do »t at his peril (£)» So it is in a mortgage* and 
wheS a man is bound in a bond to do an a& that cannot be done, a* 
to hi?* an account at a coutf fuch a day, &c. he ought to pleads 
that there was no court held that day, &c. and that he was ready 
at the place, and had done all that he could. See the Year-Books 
13. Edw . | .pi. 13, 14. Edvo. 3. pi. 17. 18. Edw. 3 .pL 70. 
and the cafe of Blackwell v. Aidell , Lutza. 182. which Holt, 

Chief took to be a very good cafe, 8. Co. 120. 130. which 

bates Were cited to £bew, thaf if the plaintiff makes a bad replica¬ 
tion! he may deflroy his caufe of a&ion; and that fo the cafe 
feemed to be here: and therefore ordered it to be lpoken to again 
*U$ct Term, Quoad this matter. 

dutTftS CooltT were cletfr* th\ the bar was naught 5 and 
ihaf he was bound to atebunt, without citation, at his peril. 

And bt PowItLt, JuJfice , He has here confefled a .breach, be- 
fcaufe he feys, he was never cited, and fo it may be good, Quoad 
(he defendant’s confeffiou, though the plaintiff hat not (hewn any 
breach. 

Adjoumatur ft). 


4 * 


{ 4 } Co. Ent. ra .8 

tb) Bakerw.Spam, Hob. i, Coven¬ 
try m, Wood hall, Hob 154 . 

(O Cbuf Jujlice, afterwards 

< 3 Corned the opmjbn of the Court, that 
Unde the-statute & 23 Car. % c to 
hw aonditipn of ah ddpiiQjftration bond is, 
thtf adnum&mei (hall account at a 
cbyo^rpMui that he mu ft account accord- 
toy, m his peril, and that without cita- 
t Hon or An 1 1 (hat tins account mull be 


In court; but that if he $ome on a day 
when no coui t io held, he (hall be excufed | 
for lie may plead uiat he was there ready 
and no court. Arc. And aJfb, that thitf 
account is not examinable unlefs a party 
intereiled comes in ard controverts it, 
S C 1. Salk 316—A creditor has a 
right ex debito juftiti*, as well as the next 
of km, to fue ah admimftnation bond m 
the ntme of the ordinary, ArchhUhop of 
Canttlbury v. Houfc, Cowp. 140. 


•r «. 


Aflier dgainji Wallis. Cafe it 

A MAN having a wife in England goes to Jamaica , dnd there U 
marries a rich woman, and Jets her lands, refei ving rent (fe rygfy 
and receives the f4me divers years 3 but after Hornet time, au^ 
teth coming into England^ fhe perceived that he had another ^^ *“**'* 
living ; ana thereupon brings an indebitatus affumpfit again ft may nwa*. 

$!e {aid rents,as Ho much money received by him to her ufe. 

trial at Guilohall; London^ this pojdtwa* &ved to me 

J CoitnfcJ, Whether an indebitatus affumpfit would ficfrsjhcm« s for 
wbifcb was aigued this Term. receive,, 

N A t)u*,***&< Ai 

* r . ’«*; 





AtHKft 

oglttnfl 

WaLII*. 
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tiilary Term, 6 . < 3 aeeiv Annfe, ink. 

Dee, the Common Serjeant , fay. It was like the Cafe of a dif- 
who could not li aintain an indebitatus affvMfk * againft 
the dtffetfor , as for money received to his ufe; and in this cafe 
} there was another and a proper a&ion, for if the rents were re¬ 
ceived with her cdnfcnt, (he might have an a&ion of account agamft 
him as receiver , if without her afTent, trcfpafs lies* 


Eyre alfo for the defendant (aid, that an indebitatus affunrpfit 
will not he, but where money is due on feme contrast ; therefore 
where one manenteison another, and fells his goods, &c. he who 
has the property in them cannot hive an tndebitatus affumpfit for 
th« money received, as for money received to his ufe; but mult 
have his a&ion as for a wiong done, trefpafs, aflize, &c. 

, g Wpi r acrb for the plaintiff faid, that the a&ion lies; for the 
plaintiff- was confentmg, ana often prefent when the money was 
paid ; that where debt will lie, an indebitatus ajjumpfit will alfo 
lie (a) in many cafes, fo not confuted to a particular afiion. But 
here it cannot be Ltd, that the defendant was a wrong-doer, bc- 
caufe it was done with her cpnfent: befides, an indebitatus eff- 
fumpfit will lie, though there was no contra# 5 as for the profits 
of an office wrongfully received, though received by one Who pre¬ 
tended a title (/>). 

Darnfl alfo *or the plaintiff, that there is no need of a contra# 
to maintain an tndet tutus ajfumpfit (c) , for where money is over¬ 
paid, tms a£hc n w 1 lie foi the iurplus [d). If the wife lend her 
hufband’s money to J S the hufband may have either indebitatus 
ajfumpfit (or tio\ cr ). If rents arc received by falfe tokens , 
either at count or n 1 tat as aflumffit lies ( e ). 

And by the wnoLf Court it was agreed, that a n indebitatus 
affumpfit would well lie. 

But Koi r, Chuf Jitfiue, (aid, that trtruet would not He in this 
cafe, becaufe (he was ntv er poflefled of the money (f) ; and when 
(he mat ried th defen lant, (he confented that he would manage her 
effite. He cited a cafe, where if money be over-paid, either debt 
or tndebitatus a flump fit lies (g). If two lay a wager, and flake 
down the money, the winne. (hall have art indebitatus ajjumpfit 
againft him that holds the llakes, as for money received to nia 
ufe ( h)* 

And judgment was given for the platntiff. 


(*) See Slade's C**r , 4 Co <,2. 

( b) See the Caft of tlu City of Lon¬ 
don, 9 Co .See llto Su William 
Sn nderfon v P e nil, 2. Stra 747. 
Duppa v Gen aid, *?il< 78 Stock- 
hold u Collington, Salk 330. 

(<r) 3 Mod 260 

(</) Sec Mofe* v MacfArlirc,i Burr, 
low Cro/e er Dubois, j IitmRcp 
Si 2. Biec m. Dixon, 1 Ter m Rep* zi j 


Pol-infon n> Eaton, t Term Rep 5^* 
Clark v. Shoe, Cowp 197. 

(<) See Whip w Thomas, Boll. 
N P. 13b Clark v Shee, Cowp. |^, 
{f ) Blackbam's Cafe, Salk. £90. % 

(/) 1 Co 

(b) See Bovey v Caftjemain, T. Id, 
Raym. 69. 11 aid's Cafe, u$> 

Jones v Rand d, Cowp. 37 
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Cafe an* 

JECTMEN I" was bi ought for a houfe in Kent by John Adevifeof «* til « 

Arthur , on the dcmitc c t Robert hAenham, agamit Frances “ Inch fond*, » 

Bohnharti, widow. “ tenements, 

c « and eftaw 



Rokenham, efq. late the hufband cf the defendant, being comman- « IhUl far pof- 
der of their late maj fties (hip the G rat ion, on the third ** feffed *r m- « 
of May, in the year one thoufand fix hundred and ninety-two, duly “ Hr ^ J 

made nislaft will and teftament in writing, which they find in here “ v J' bl °h > 
verba• It recites, that he was then bount. out to (ea, and t*ien lays, M nghcdortk**- TE 
I DO hereby give, dtvife, and bcqueith unto my well-beloved <« perbuo t 
f c wife, Frances Bohn hum, all fuch (um and lums of money as" me,” will a# 

44 now is, or hereafter lhall grow due to me frt m tneir majefties ***» <jfy Y ; 
W for my own and fervants le # rvice, either by lea or land. As 
44 also all (uch fum and fums of money, 'ands, tenements, pf 

« goods, chattels, and eftate whaefoever, wherewith at the time of wifi 

.. ° , r in n » . . . nr rr. i __n . j __.11 .1 J 










C *49 3 



4*t«h* 

fa*# ' 
BofMOUf, 

; * • 


*C<sp] 


<f belcf^ wife* to be the whole and foie executive pf thiS.jraj Jaft 
** 1M}1 and teftament/* They further tefta- 

tpr> the time of the making of the will* Vas jioc foiled of any 
lands whatsoever ; but that afterwards by deeds of lcafo and releafe* 
bearing date the twfctity-fixth and twenty-feventh days of February 
*693* John Franklin and Thomas Halfy y being ftrifcd it\ ‘fee 
of tiie other moiety of th- faid houfe, conveyed the fame to the 
laid fVilliam Bofccnham and his heirs, whereby he became feifed, 
and fo died without ifTue of his body. They i ind, that the houfe 
aforefaid is held in focage, and is of the nature of gavelkind* e aqd 
devifable by the cuftom of Kent y and to be divided amongft the 
heirs male, by hereditary light. * They further find, that 
thc r teftator had two brother, Robert lclfor of the plaintiff, and 
Harry Boktnhain , who was then dead, and had left ifTue of his 
body Anne , an infant; and that Robert and Anne were heirs at law 
to the teftator. That Robert Bokevham entcied into the f<uc|< 
moiety, and demifed to the plaintiff/upon whom the defendant 
the devifee entered ; but whether the*defendant be culpable, they 
defiled the opinion of the Court. 

Trevor, Chief Ju/hcc y delivered the opinion of the whp}$ 
Court.— -Tjie QUEsVjon i^vVhether thefe lands, that is thq 
moiety named »n .h« fpuial vcrduSt, do well pafs by the will to 
the defendant 1 7 a ,ce\ Bukenham> or not l for it they do not pafs, 
then this m< icty belongs to the leffor of the plaintiff. And we 
are unanim jhsi y of otimon, that thofe lands do not pafs to 
the dcfcnJu t hv dm wdl. This queflion, touching the validity 
of dm u.11, depends on the confidcration of two m uters. First, 
On t.'c confdv ation ot the llatute of Wills 32. lien . 8. c. I. 
which vi as 1 ade to enable ptrfons* to devife 1 mds by their laft 
Wills.—St - >nply, On tlic confiduation of the cuilom of GaveU 
kind) which is particulailv found in this foecial verdi&. In rha 
firft I will conftder, whether the flatutc enables any one to devifo 
l?nds he is not owner of, 1101 his any mtereft in, at the time when 
the will was made, but purchafo 1 mds m his life-tun© after tho 
making fuch will. This depends on the conftrudion of the ftatute 
34. Hen. 8. c. 5. which fays, “ that all and every perion and per- 
4< fons having manors, mefluages lands 01 tenement^ fhvill have 
ct full and free liberty to dilpofc and devife the fame by his Jaft will 
41 and uflamcnt.” Whether the woid “ha*mg” makes it nc- 
ccfTary that the teftator fliould have the pofleflion of, and intereff 
in the Lnds, at the time of making Ins will (a) ? or. Whether it 
be fufhcitnt if he have or purebate tnc lands at any time after 
the making his will, and before his death ? Now in oidtr to com? 
at the meaning of this ftatute, I v. ill fuppofc tins aJt ] t ly made* 
and thattheie had been no conftruftion made theicof bciuie, bi 
that the qiAftion was entirely new and undetermined, and lh#t 
■was now res Integra ; What would then bo a rcafoi able conftru 
tion of thofe words of the a& f And in the next place, 1 will cpt*j 

* ** 

(j) Sic ButUt v Baker, 3. Co, *nd LovciaS Cdfc, 10. Co 78. 

fidet 
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.Hrtiry Tern, «, Of*** K i% _ 

fidcr what coaftruftion this aft ought to receive* $* it Wltaw h 1 
already expounded and determined, and from the confequenc# 
fuch’determination, Now as to what would be a reafonable 25 
ftru&ion, fuppofing it were to be made de nev^ and to be 
originally expounded, I am of opinion, it would be a vefy 
reasonable conftru&ion, tbit this aft Should not extend to enable 
any perfon to devife any hnds he has not, nor is owner of at the 
time of making his will, unlefs he republifh it, which is the fund 
in fybftance as new making it. The general rule m expofition of 
allafts of parliament is this, that in all doubtful matters, and where 
the expreflion is in general terms, they are to receive fuch a con* 
ftru&ion as may be agreeable to the rules of common law* m 
cafes of that nature ; for ftatute* are not prifumed to make any 
alteration in the common law, further or otherwife than the aft 
does exprrfUy declare; therefore in all general matters the Jaw 
•predimes the aft did not intend to make any alteration ; for if the 
parliament had had that defigfi, they would have exprefled it in tne 
aft. Now how will the common law influence this matter before 
US ? First, It is plain by the lules of the common law, that is, fuch 
rules as are to govern convey inces^nddifpofnions of eftates, that 
the law did never allow any perfon, any conveyance at common 
la. v , to dilpofe of the lands he had not, oi had no right or intereft 
in at the time of making and executing fuch conveyance. ** And 
fo is r. lnjh 265. It is there (aid, and was ncvci yet denied, <c if one 
<c releafe all the right he has and all the light w’hich he fhould or 
a could have for the future, though in exprefs woids which fuffi- 
Ci ciently fhew the intent of the party, yet fuch releafe is void, &c.** 

And this wasjiev^r contradiftvd by any ono. However, there are 
fonie exceptions to this rule as*to releafes of future lights ; that is, 
that in fome cafes a man may releafe a future right, though by the 
bare releafe it can never pafs; as 1. Injl . which I mentioned be- 
fore. If there be father and fon, and the fon diiieifc the father, 
and being in pofleflion make a feoffment m fee, in the life-time of 
ins father, though no right or eftate is yet defcended upon him 
from his father, yet this feoffment will bar him of this future pof- 
fible right, when it does defeend and come to him. But this is 
grounded on a particular reafon; that is, becaufc he had more than 
a mere right, for he had the pofleflion of the land, and therefore 
might make a legal conveyance thereof; and the law favours ex- 
tinguiflament of rights, fo that the right and pofleflion may go 
together: befides, a feoffment is of an high confideration in the law, 
becaufe it is executed by livery, and caufes a tranfmutation of the 

e lfefiion, and therefore is c uried even to the extinguishment of 
tner rights, in favour of him who has the conveyances for by 
this feoffment he did not convey a bare right only, but die eftate 
alfo ; fo that the feoffee might by law make a feoffment thereof, 
and by implication, upon inch feoffment and livery, all futuie 
fights of him that made it are extinguifhed ; for being in poflef- • 
lion* and conveying the land itfclf, he conveys all rights attending 
thereon, whether pi dent or future ; but yet this does not bar his Note. 

N 4. heir 
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to/dtil flttr, Ifof he may entef notwithftafidIrt£; and** toWm the 
jrigjhfc fe not absolutely extinguiflied, though at the tame'timp tbi* 
feoffrfleot is good mgainft him that made it. Thfe general rule 
again admits of another exception ; and that is in the cafe of a te- 
leafe with warranty: where a man makes a feoffment with war¬ 
ranty, that warranty will bar a future right, and that will go" to 

£ e heir * and bar him too; but then that is grounded on panictt- 
r reafon, wherefore the warranty bars, becaufe to avoid circuity 
ofa&ion 5 for if the heir of him who made the warranty ftmuld 
recover the land againft his father’s grantee, this land, when it de¬ 
scended to him, would be afTcts in his hands* and would be liable 
$o«the warranty; fo that it works an extinguilhment of this future 
right, by way of rebutter. But there is no cafe in all the law ? 
that by any legal conveyance at common law, a man could convey 
lands that he had no right to, nor was in pofleffion of at the time 
of fuch conveyance. In the firft cafe he had not the pofleffion| 
nor any prefent right; but if he had£ by the releafe it would have 
been extinguifhed to him who had the pofleffion ; becaufe that the 
pofleffion, which the law favours, fhould not be difturbed; but 
future rights it was never extended to. Yet the law has allowed 
releafes of rights, which are in the nature only of poffibilities, 
th^t a man m<ty releafe to him who has the pofleffion a poffible light 
only, though it does notallow him to transfer or convey away to a 
ftranger fuch a right; and that is the reafon why the law allows a 
man to releafe an executory inteieft in a term which he has devifed 
to him, and is in the nature onlv of a poffibilityj but yet he cannot 
affign it away to a thud perfon, though he may, as i faid before, 
releafe this right to the pofkflor of c the land by way of extinguish¬ 
ment. So that the rule of conftrudhon of conveyances at common 
law, will be toe true mle to expound this ftatute. But to narrow 
this quefhon a little more , I do agree, that devifes of land have 
not heen fubj edt to the ftridl rules of conveyances at common laW, 
becaufe the law fivours diipofitions by will to make them agreeable 
to the intent of the teflator 5 whereas conveyances at common law 
Hand on a different foot. In the cafe of wills the teflator is tnops 
co' I hiy and h. <• no opportunity of obferving the formalities of law, 
and therefoie ✓.ills are not in all cafes (ubjc£t to the rules of conr 
ycyrnces at common law; but then all tms *is grounded on this 
fuppofition, tn«it the teftato* has wherewithal to make difpofition 
- of. Let us then confider, how the law makes a conftrucHon in 
what comes ntarefl to wills , and that is ‘conveyances of land to 
ufes, which 1 jc ftatute of 27. Hen . 8. c. 10. has executed into 
pofleffion. '1 he rules of conftrudtion in thefe cafes are the noft 
proper rules to be adapted to w.li^. Wills have been all along 
conftrued according to the intent,'and fo has the law all along fup- 
ported thofe conveyances to ufes, on the fuppof.d intention of th« 
party, though there Ihould be fome defedjs in them. 1 he law bat 
done the fame as to wills 5 they are likewife fupported according 
to the intention of the party, to fupply fueh little defe&s as map 
be in them. Now by conveyances to ufes at common law, could 

any 
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an/ tturn convey a ufein land vrfJich he had not at 0 *t *) 

making* the conveyance ? No, forely he could not \ fend tj^£ v 
plainly proved by the cafe of Yelverton v. Yelverton (*) f aced*J 
the bar, where the father covenanted to (land feifed of lahds which 
be afterwards fhould pui chafe, to the ufe of Jnmfelf for life, a$4 
after to his youngtft fon and his heirs $ and afterwards he purchafed 
lands and died ; and the queftion was, Whether the eldeft or thfc 
youngeft fon fhould take i and it was there refolvcd, that no ufb 
could anfe to the youngeft fon, being of land which he had ndt 
at the time of the conveyance: and that is grounded on very great 
reafon, becaufe he cannot raiTe a ufe of land which is not his own \ 
for if a man who has no light to the land can raife a ufe of«that 
land, then two at the fame time might raife ufes, for it cannot be 
denied, but he who is owner of the land, may dif^ofeof it, or raife 
what ufe he pleafc, and that he is the proper perfon* on a fale, to 
declare the ufe. It is imnoffible that the feme land fhould be to 
u the purchafor for life,” Ivith remainder to “ the youngeft fon 
i4 and his heirs,” and at t\e fame time fhould be to 64 him and 
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& his heirs,” Thefe would-be to make contradi&ory * ufes in 
being at one and the fame time, *»$ being declared by different per¬ 
sons. It is allowable indeed in theJaw, for a man to covenant that t 

he will purchafe lands by fuch a time and levy a fine thereof, and * v 

that the fame fhall be and enure to fuch and fuch ufes, but th^n the ^ 

reafon of that is, that when the land is purchafed and fine levied, 
the ufe arifps on the fine, and not on the deed made by him before 
he was owner of the land j and though he eould not declare the ufe 
before he had the land, yet the fine by relation raifcs the ufe, and 
the deed made before is only an evidence of his intention that it 
Ihould be to fuch ufes, if no ufes were declared at the time of levy¬ 
ing the fine; for at that time he might declare other ufes ; but no 
Other ufes being declared, that deed ferves for an evidence of the 
• intention of the party, no other intention appearing. To apply 
that to this cafe; here is a conveyance by w ill made, whereby 
land is difpofed of which he had not at the time of making the 
Will, and is a difpofition to take effeft in futui o , and fo was that 
jeafe, a grant and difpofition of land whpn he fhould purchafe it $ 
fo this will cannot be a prefent difpofition of what he hid not, 
but a declaration how tne land fhould go at his death. But »t is 
very plain that the making of the will is the foundation, and is an 
inchoate difpofition, fo that if the devifor has not the land at that 
time, it will not pafs. T. here is yet a further reafon why wills 
fhould receive fuch a conftrudbon as conveyances by way of ufe, 
and why they fhould imitate fuch conveyances; becaufe it appears 
that that adt of parliament of Wills was made to fupply the 
powers of declaring ufes by men’s laft wills and teftaments, which 
they had before tne ftatute 27. Hen. o. c. 10. of Ufes. For andetf WiSOTi 
though the fubjedts before the aft 32. Hen . 8. c. 1. had not any , ^ 

power to difpofe of their lands by their laft will, yet they had what 
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the pofleffion to the ufe, all the lands Were fubjefifc t© qug 
ufe 9 and he had a power to declare the ufes of the land; the truftee# 
"* had the pofTeffion as he thought fit, cither by deed or will $ lb 
that in effe& he had a power of deviling by w ill, by declaring the 
ufes that the truftees fhould fland to, after his death. But when 


the ftatute of 27. Hen . 8. c. 10 came and executed the polRffion 
to the ufe, then the cejiui que ufe had no lcngei any fuch poweg of 
declaring the ufe as before, btxvufc then the ufc and the lands we/e 
the feme thing, being united to ctheT , and that is the reafon why 
thf\ftatute of Wills gave men a pow.tr to difpofeof their lands by 
will, which was given in % uu ol th t power which cejiut que uje 
had befoie of declaring the uft ^ of the land, as he thought fit, and 
therefore there is a great deal of reafon a will fhould receive the 
fame conflru&ion. But it is objc&cjl, that a will is not to be 
conftrued according to conve) antes b/ deed at common law, be- 
cauft a will is no picfcnt and immediate difpofinon of land, and is 
not like a deed, that takes cflc£t immediately b) delivery} for 
fuch cafes a man mull have the Ijnd at that time, elfe it is agatnft 
the nature of a gr* nt or immediate gift, to difpofe of what he hA$ 
not,but that a will is another thing* It is only a future difpofitton 
in cafe the man dies without any other alteration, and 1$ ambula¬ 
tory, and not completed 01 consummated till his death; and there¬ 
fore reafon good he fhould be able to difpofe of the lands he fhould 
have or purchafe at any time before his death, becaufe it does not 
take effect till his death. Now in anfwcr to this objection, I fhall 
diftmguifh to what puipofcs a will docs 4 not take tttedi till death, 
and to what puipofus it does take effect from the time of making 
and before the party’s death. It is ti ue, to many purpofes a Will 
takes no effect till the tcflatoi’s death , but on the other hand, to 


many other purpofes it tikes efferft. from the time of making only.*. 
The law does require many qualifications neceflary to be in tile 
teflator at the time of making the will, which fhould they come at 
any time after, though btfoie hu> death, would make the will void, 
• 1*563 ana the 3 inds would not pafs thereb). J r deed * as to ihe veiling 
an interefi in the detike, the law h is regdid to ihe acath Of the 
party onl), for no interefi tan \cfl in the devifet as Jong as the 
teflator lives, and a will, in its own nature, is not to pals any 
fhing but on nip >ofinon of the teflatcr’s death, for it is 4 provi¬ 
sion and chicdlion how his bn 3 s nd e( ate fhould go when he caq 
keep them no longer. Wheir a mandeviks lands 10 another, and 
the devifec happens to die befoie the dc\ dor, this is a void devife^ 
2nd the lands do 1 ot pal*, for if tncy fhould, thw hen of the de- 


Tifce mu ft take conn, ry to the intent of the deviic 1 , tor by the 
Will he was intended to take by dekunt, and if lands j Is, hcmu<l 
now take by puiehje. In this regard ulfo* man s wik may taktf 
•by his wui, enough file cannot taki Ivy any con/tyancc at com¬ 
mon law, for the will not taking cfT u, m po it of transferrenct? 
of *ji intcrell, after the hufband’s Ueath iUc is in nature of 4 
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firmer* apd fo tb$ hod will to her 5 

Cafes of, tb« nature, which I could t^enfiOtt 
takes no *&$& till the death of the teftator. But wh$n y6ur p& 
fider another thing jfeceftary to make a will good, as a neCdfiai, 
qualification in the teftator, which is the power and capacity of 
dUjaofing by his will; there I take it the law regards the 
making the wiH ; and as to the power of difpofing lands by will, 
fhat confifts of feveral particulars. As, first, To enable the 
teftator to difpofe by will, or any other way, the law requires he 

S iould have an intcreft in the thing he is to difpofe of 5 atfd if he 
as nothing in the thing to he dilpofed of, how can he be faid in 
any fenfe to have a power of difpofing it? Secondly, Jhe 
teftator muft not only have an inteitft in the thing devifed, at the 
time of making the will, but muft hrve a difpofing mind too; he 
muft have ability and capacity, in point of difcretion and under - 
• Handing, as a rational man,'and thefe two qualifications are necef- 
fiiry to make up the powerx>f difpofing; and this power muft be 
perfe& and complete at thl time of making the will; and none 
of thole qualifications comin^after, though befoie * the death of 
fHc teftator, will make this pov^qj* good, and the will effectual in 
the Jaw J thefe are perfonal qualifications, and muft be had at the 
time of difpofing, and will be too late to come after. Now as to 
ffie qualification in point of difcretion ; if a man be non compos , 
and not in his right fenfes at the time of making his will, though 
he afterwards, never fo long before his death, becomes a man of 
underftanding, and found judgment and memory, yet the will is a 
'void will, ana will by no means be made good; bccaufe he wanted 
fhe difpofing power at the time of difpofition, which was the time 
of making his will. So the law is the fame of a fun*~covert ; if a 
married woman makes a will, though fhe becomes a widow and 
umnairicd before her death ; yet fuch is a void devife without re- 
publication, for the law here rcgai d3 the time of making only. 
So it is in the cafe of an infant; if he make a will, though he be 
of age, nay though never fo old when he dies, yet it is a void devife; 
bccaufe he had not difcretion, nor a difpofing mind at the time of 
making ; for it is that which the law regards in thefe cafes, and 
Hot the time of the death of the teftator. Then as to the other 
part or ncceflary qualification which goes to the power of difpo¬ 
fing, which is ownerlhip of the land; the law requires that to 
be complete at the time of making the will. Confider as to this 
point, the law is very ftiivft that the teftator fhould have a dif¬ 
pofing power at the time of making the will; for it is fo far fiom 
allowing a fubfequent pov\u by acqutfition after to make the will 
good, that the liw requucs a continuance of the fame intereft 
tftat the deviior had at the tune of making the will, to remain un¬ 
altered even to the time of his death; for that any even the leaft 
Alteration of this intcreft is an actual revocation of fuch will : 
as where there is 4 tenant in tail, and he makes a will and de¬ 
vices thefe lands away ; now though he has an inheritance in thefe 
lands, and they arc his own, and he could difpofe of the abfolute 
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inheritance and fee-fioiple by fine and recovery, - yet if after the 
making fuch # will, at any time bcfoi e his death, he fufiea a reco¬ 
very to him and his heirs, and alters the eftate from a tail to a fee, 
this is fofar from making hts will good, that it is an actual revo¬ 
cation of the will; yet he was owner of the land when he made 
Ithe wij}, and is no fnore now, but only the eftate is altered, and 
he has now another fort of fee. Nay the law is Pill ftrieter ; as 
Where there ‘is tenint in Jee-fimple, and he devifes h»s lands away 
fo another, and after that* and fome time bef re his death, m^kes 
a feoffment of theft lands to an >thei, to the ufe of Imnfelf and lps 
heirs; though this to f me pu.polos*is no altciation, loi he is ab* 
folvte ownci of the eftam «*s be r oie, yet this does not make the 
\fyll good, but is a revocation theicof, anl fo it was adjudged in 
the Cafe of Lord Livcoln , though fo fin 11 an alteiAtion was in the 
pftate. Now this fhews the law requires the teftator (hoi'U nave 
a complete power of difpofing dt the time of making the w ill ; and e 
that that power and intereft he had at that line tbould continue, 
^and be the very fame at the time oy his death. Now if the law 
will not allow any the !eaft alteratUfo of cltute from that which he 
had at the time of making the tnll, but will rather work a revo¬ 
cation end dcflrudlion of that will; l do not fee how the teftator's 
puichanng after can work heie to make the will good, when he 
had nothing at al J , no intercfl in or to the land at the time of 
making the will: this is a far greater alteration than from a tail to 
a tec, oi from on'* fort of fee to another. l*oi this is an acqui- 
ft lion of a new light and a mw power; it is tot lly a new mtereft 
pjrchafed Jur making the will, when he had neither right nor in¬ 
tereft at the time of the will, which can ncvci have effect to make 
this u ill good. So that ns to the pow cr of difpofing lands by will, 
the law requires the d^\ r to have this power complete and en¬ 
tire, both in icgard of the eft. u and inter eft to be difpofed cf, and 
in lejarJ of tot teftatoi’s ui'ecrftanding and diferetion, which art? 

1 ecefLry to be had at the turn of * making the will; and thefe 
things though thej happen afterward*-, though ncvei fo long before 
his death, jet they come too late to make the will good So that 
if this act t f V ills weic now de noio to be confliued, it would 
receive this conflruetion, that a man’s having lands, lo as to give 
him a power to devife th^m by will, by vntue of the faid a<ft } 
muff be meant, b. . mg thole lands at the time of making his will, 
and not at the time of his death only. But then in the Iccond 
pla^c, this being a law made a long tune ago, and it has received 
many uniform a< terminations agiceable to this tonflruction ; this 
ought to le of gic.it confub i Cion always, that the law may be 
certain, when there h..* < been lolemn determinations after long 
debate, *nd an «cquiefcencc under them , and when acctptcd and 
received as a iuL of property, though lome fliould not be latisfied *, 
in tre r pri.afe judgments wue the mattei to be newly relolved, 
it is but reaionabJc we firould ac^uiefce M nd determine the fame 
v v, to prevent greater ntifchics which might ariic from the in- 
Cwicamty of the law. Now there have been lev*.ial folenin ic- 

iulutions, 
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folutions and acqutefcence under them, that a man,cannot difpofe 
of lands •before he ha$ them. As to th'e cafe of Bruit vl R'tgden , 
, I do not think that to be a determination of this point. That cafe 
was no more than this : A man had lands in a certain parifh or 
place, and made his will, and gave away all his lands in that parifti,' 
and afterwards, feme time before his death, purchases other lands 
in the fame parifli ; and the queflion \fras, Whether thefe new 
purchafed lands Ihould pafs, or not? and held they would not. 
But that judgment was not grounded on this queftion, Whether 
the teflator could devife lands he had not ? but. Whether the 
words of the will, in point of intention, could extend further than 
to thofc lands he had at the time of making the will, there being 
In that will no future words nor declared intention of palling *any 
lands he fhould purchafe in fuiuro? T hat judgment went rather 
on a fuppofitiem that the intention of the teftacor was fatisfied, in 
• palling thofe lands the teft Aor had at the time of making the will j 
* for there being no future word* in the will, it might be the in¬ 
tention of the teftator thrlr the devifee fhould have the lands 
he had at the time of making *jis will, and his heir have the new 
purchafed lands by difeent. ijpt there are fomc cafes in point 
with this: as the cafe of Butler v. Baker and Leonard 
Lovris’s Cafe (b). They go exprefsly on the word <c having” at 
th$ time of making the will j and this has been all along taken as 
the rule ; and all people ought to acquicfce therein, being io often 
and fo folemnly in this manner determined (r\ 

And now I come to the sfcond matter on which this cafe 
depends, and that is the cujiom fd). 

Whether, though it fhoidd be allowed, that by a will a man 
cannot difpofe of lands which he had not at the time of making the 
will, and which he purchafed afterwards yet whether fuch devife 
•may not be by fuch cuftom as is here found ? and, Whether fuch 
cuftom will not make this devife good ? And I am of opinion it 
will not. The cuftom found is no more than that gavelkind land 
may be devifed by will in writing: but there i§ no fuch cufiom 
found, as that a man may devife gavelkind land that he had not, 
but only that gavelkind is devifablc* If it be a reafonable con- 
ftru&ion of the aft of Wills, that to enable a man to devife, he 
fhould have the land at the time of making his will, why (hould not 
this cuftom be fo expounded, fince the cuftom is only to enable 
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a*thv* a man to devife land ? If it be a reafonable conftrucSUon as to com- 
B imAM nion Jands, why not as to gavelkind lands, Cnee thefe is nb 

more p artlCL ] ar j n one ca f e than the other ? and the rather, becaufe 
, all cuftoms which arc againft the common law of England\ ought 

to be taken ftri&ly, nay very ftn£tly, even ft rioter than any a& of 
Rule. parliament that alters the common law. It is a general iulc, that 

cuftoms are not to be enlarged beyond the ufegc ; becaufe it is the 
ufage and pratfticc that makes tin law in inch cafes, and not the 
• ['61 ] reafon * of the thing, for it cannot be faid that a cullom is found* 

** * ed on reafon, though ar umeafonable cuftom is void; for no rea* 

fon, even the high, ft \vh »t(ot\ er, would make a cuftom or Jaw; fd 
it is no p uticulai i c don 1 1 it rr J. s any cuftom 1 iw, but the ufage 
and pia£liCt itfelf, without *ii had to a ly rc afbn of fuch ufoge; 
and therefore )ou canno: uilugc fuch cull >m by any parity of 
teafbn,‘C*Ke rCrtlon has nopait in th<^ making of fuch cuftom. f 
Now in conftn’xftion of ids of parli iment it i > otherw lie, and there 
is a greater latituuc Jlowid in tin in , and the icaion that induced 
the i uv- make is to n^kcljch a"!-, to tr c away the common law, 
maybua Ji u u. J\ uiged m in ft *n v^onflruuionof livin. There¬ 
fore in dc ubt.d c. Ls v\*. may cnlffge the conftiudion of a&s o£ 
paihai'c \t accoxd lg t > t'u icifon and fufte of the law-makers, 
expired m o hu y »ts < f ihc ad, or gucflcJ, by c pondering the 
fra nc and Jtf an ot t 'c who 1 \ But it is rot fo in the cafe of a 
cufx n, lee. i ’u not 1 funded on my pan c ilw ivjfon ; for the 
real* n the toTincn 1 u* is i r i ml u , but th~ law allows ufagq 
in part u f ' p’ t I < th c lmmon law, and is the local 

law, \\ i . « icv^r to lw txU fuithcr t\ n the Ji age and 
praclict, which »■> the c»1^ thin th i maLs it law. Now therfc 
is nothin a ’ ei c found of i d uu^ \ L lands which a man had not,* 
or which he ilioaid afu.rw-rJ’. t n * *c; and then we mu ft enlarge 
this cuftom to de\ iL *< i*d-> v i c h n*<_ d^\if ->r had not at the time 
ot making the will, \\ nch s be yc nd a i l ifoiublc conftru£hon J 
for though it be lav. f ! a. u »y to v eviL ! unis a man has. 

Vet it do--, ntt th~t l y . r i u id fon a man may devife the 

lands ha h«. i ot ic l .t is on c huiu t c »ii*’ ? cvtions; becaufe the 
common 1 n cn h .s a u\.n to Uifp< 1 of \ *u.i Ik has; but there is 
not the i. . t a*\ r , of .ta^n, t*u' c .it nn ftituU enable a man to 
difpofe of vk at he h«d not , i or did it ever guc a man leave to 
djfpofe of what lx* h xd nc t, it bung a thing agnnft reafon, that 
# r 162 1 an y man Should have a right to * difpofe, when he had not the 
*• J thing to be ddpofed c f, tixrefoie it ought nut to be earned in pa- 
1 ity of reafon further in a cuftom, which ought to be conftrued 
more ftridtly than it would be at common law. 13ut then it is fur¬ 
ther objected, that this cuftom is a general power of difpofing, as 
far as a man may, his gooJs and chattels at common law, which 
he may devife m mannei as is contended the lands ought to go m 
this cafe. For it is f ud, fay they, in Fitzbeib . Nat . Btrv. that 
this cuftom of gavtlkind land is to devife lands tanquarn tsna et 
catalla . But furtly tnefe words do not prove that gavtlkind land 
by fuen cuftom may be difpofed of to all purpoies as goods and 

chattels; 
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chattels* There is moft certainly a great deal of difference be- A ***** 

tween ajlevife of lands and a devife of goods and chattels ; goods ^ 
and Chattels were always taken to be teftamentary things. If a man *°** A * 
make a will, the law gives all his goods and chattels and peifonal 
eftate to his executor ; by his being named executor, he has a 
right to all the perfonal eftate ; and if a man made no will, the or- 1 

dinny did difpofe of the nlteftate’s eftate, until the ftatutes for 
granting ulmmiftratio 1 w^rc made 5 lo tint as to the perfonal 
eftate the law did appoint no p^rfon »v o fluald take in fucccffion 
as to that, unlefs the teftitor did uifp I* theicof, but as to lands, 
the law his appointed the heipto rcpie(~nt the anceftor, and to fuc- 
ceed him m his inheritance ; therefoie lands ought not to go from 
the heir to whom the law has given then, otherwdc thin as ex- 
prefsh devifedfrom him to fim*. ot'icr. And though the teftator 
does difpoL of his goo a*iJ c! attils by ms wftl to legatees, yet 
•thev all pafs to the executor, and he his them in the nature of a 
truftee, md he aJo ic n is a title in 1 m to them, and nothing pafles 
to the legatee, nor can an-\ Igalee tike iny thing devifed to him 
until the executor do affuit,^) that this in effect amounts to no 
more than a ditechon *0 the ex^rutor how he fliaU difpofe of his 
teftamentary eftate, wh 11 d^bis and funeral expenccs are paid. 

* Teftimei ts of go ds and chattel aic by the civil I iw, and of * c i 
ecclefiaftttal conuhnet, and fubjtct to the rules of the (pmtual 
court, and to be < y o\ rind by their hw , but as to lands nothing 
enibles man to t lkc but the common law, and the hen i*> in oy 
d feent, as ocing the perfon ppomted b\ th^cimn on lav/ to fut- 
ceed and reprefent his anccftoi , a iJ * 1 n> arc de* fed away by • 

a will from the heir, the} p n i 1 ird h\ the will to the de¬ 
vice. So that there is a ^ ere between a difpofition 

of lands and of goods md ch t 1 i he cafes cited it tne bat to 
maintain this dev lie, wc c P 1 ?), Iitzlir l crt (b)> and 
Stall am s Abridgment (< >, th rt 1 n title, and thefe were prefled 
as authorities m point, ii f ca c Lx^i^t undt d on < hj \ f 
B oon, of Hinny t 1 *. 6 i\t (a). I have looked into that book, but 
that does not by arrv n - *ii c r ii t any fuch opin on, for the prin¬ 
cipal cafe was no nnr^ ‘■lit Am m d viLi land, an 1 was 
after that difTufed, md the 1 u wd , the qut ftion there was, Whe- 
thei it was a good will, b„c.uL nc did not die feifed ? and their 
opinion Lems to be, it was i ot a go d will, bee uifehe did not die 
feiLd. And then the Boo 1 ' 1 }s, But fuppofe a man ftiould after 
making his will peich*fe 1 ud ? ar d there is no rtfolurion as to 
that, but only a So th it th fc Books are only collections 

and inftrenv.es upon the 30 II v 6. which w irrants no fuch 
thing, but rather the conti?i) , efp tially if it be confidertd this 
cafe muft be on 1 euftoni to tic lie, becaufe long before the ftatuto 
of Wills—-And thuefore for tilde lcufons I think the plaintiff 
Ought to hive h* judgment. 

» • 

( ) Stath A l r 11 

[d) 39 II 6 pi . 

HILARY * 


(a) Bro Abr “ Dc ft i 1 15 
(ty Fiti Aor iy 
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* The Major of London a^ai ft Maikwick. 


*[ic 4 3 

Cafe 212. 


E RROR out of the tom lion pleas— The cafe was this • 
1 he mayoi of La / / bi ought at In 11 on the cafe on a 
by law (ffj, m tli fin inf’s <.011 t 111 I ondoti^ and had 
judgment. I he d fwiidant brought 1 vviitof nun in itic n us- 
7 INGS) accojdinsr to tm cuiloii of L > don , 1 id WuS bound in a 
bond for eight hur died pounds to Tin ma 1 jr ? to profecute it 
With effect upon which be'd tiie maior brought an a&ion of 
debt in the court of conn >n ple*t«, and at lift it came by wnt 
of error into thw court cf kn g s bench) whtie 


If the miyor of 
L ndtn reco\tr 
m the Jb tiff's 
ourt in an ac¬ 
tion on a by¬ 
law, a bond 
given by the de¬ 
fendant to the 
mayoi to profe- 
cutt a writ of 
errortheieon, m 


the cf'utt of buf 

ti art, with eflftd, is a goo U ond , f r although in the eo of / furthe lord mi) or is judge, yet it 
miy he htld before Jiv Id t n without th m vo , 1 id u fliull be prefumed that he w«u abfent 
when the cnors m lus own cmle were dcteimint l — h C 1 Bro P c ai6 


(d) The hy hw w<p, 44 Tl it if any 
« 4 cti7en of Lndat, hting fitly quili- 
.« ii d, ihould be duly defied and c k fen 
•«« to he one of the ftuuft* of the c ty 
« ot Lordort and county of Middl /< v, 
« and Ihould refufe to ta' e upon him the 
* f fud office (unltfa he ftiould be d f 
•« charged by oath as to thv infuftieiency 

Vo u XI. 


44 of Ins eft itt, not bung woi th jo,oool 
44 at the time oi his elect on) he Ihould 
“ f ik t the fum of 400I to tht mayoi 
f 4 and common ilty mo utizena, to be 
“ rteovetecl b> ittion of debt m any of 
44 the couits of record witlim the city of 
44 Loitdor ** 

O The 



This 

Mayor or 
London 

aga njf 

Markwzcx 


' 116*1 

Cafe 213- 

The Kc cpcr < f a 
houfc of cor cc- 
lion cinnc t hr 
difpl iced by the 
fe (lions w thout 
caufc. 
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The only question was Whether the defendant was 
obliged to profecute the wnt of error in the husiuygs, the 
mayor being judge of that couit, and fo make him both judge and 
party ? 

This cafe was twice argued the laft Term ; 

And now the Court gave their opinion. 

Holt, Chief JuJfice , fa id, the writ of error would not lie 
before the mayor himfelf, becaufe he was party, and fo the bohd 
vojd. 

Po’VFLL JK <**• d, th it rrguhily a min cannot be 

judge and pirtv , bur m - u s ol iicccilm nc mi; as if a real 
adhon be bi ought ig 1 iff ill t’ li I / •» o 1, th Con t of Common 
Pleas But this c d u iv. s t )i» ti , < i iiiF hu i in os may 
be held before fi * Jd in 1, l ufc t k nuu r (tf), and then it 
fhall he intended tl n t th nn^or w/is ibf it, lu ude it does not 
pp'ur of rcc rl It rn t l 11/ in his r pi c m in hid replied, 
r 1 ♦ the m . or g iVv t u | a 1 l 1 car, I ftiodla ti ivc b^n < t another 
oj nnon, and it does not appear tnat th„ m ot is a HwCeilar) part 
©i th- court. 

Powis c*nd Goulp, / * v it of t ip func opinion, that 

t ic writ ot t’ror w*.s well 110 0 f , ana to the bond O ood, 

Ard the ji i j nent giv n ihw* on m the court of common pleas 
was affirmed (/). 

( 'I 4 Inft * - " u f t julrnen cf the couft 

( ) On k. 1 n i» ’ f < * 1 bu r was ufrmcd. S C. 

lioUv.itawi 1 t rj c* i 1 u l C 

v The Quc^r «. 4 tjt AjiLy. 

TT was mov.J to quafh ''ncrtLi o ( Lffions, for removing the 
* keeper ol i>c houlw of toTw l on, it being to difchuge him for 
duers and f 11 d } cnincs, net fp^cifying what crimes in patti- 
cul r , ai d t w is 1 id thit p 1 t*i is not at the will of the jufticcs, 
neither by the com non 1 w, nu r by the ft itute (a). 

Cup 1 a Tie lufuccs hwc power to turn him out formifbc- 
haviour, but 1 ot irbitrarily , thi) c u^ht to have fpecitied the eaufe 
in tneii oidei. and it w*s thucfoic iju idled. 

(*) 7 7 ar 1 r 4 f 4 and 9 See 22 ( 0 3 c 64 f 10 24 Gio 3. » 
dlfo 17 Go z c. 5 f. 31 and 33. Itff 2. t 55 31 Gto 3 c 46. 


Anonymous, 
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Anonymous. 


Cafe 214. 


'VfOTE, —In this Term, upon the motion of Mr. Kino, two indictment. " 
indictments were quafhed; becaufe in the caption it was Caption fra 
faid, w per facramentum duodectm prolorum et Ugalium hominum ^ ur S°» 
pro bur go praditt. 9 ' inftead of burgi prerdifi. j fo that it did not *l uaflled * 
appear they were of the borough. 


O 2 


EASTER * * 
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* [ 166J 

* Tlit Queen a^ainjl Wi’shtfon. Cafe 215. 

T HE DEFENDANT was indifted fc .ying of Sir Rouland An indirtmett 
//':»», who was a ji»J ice of p C3, thefe word*, “ St? * will not he for 
u Rczuland Jf inn i c a fool, *n lfs, md a coxcomb, for of a J"f~ 

» sc making fuch a warrant, and underftands no mote how to make Ue 

<c a warrant than a ihek-hcad.” <* an e ^f s> a an< j * 

The defendant, being found guilty on the trial, moicd in arreft \\ n?a^fu«*A 
©f judgment. «« wainnt, and 

Mr. Salk eld for the defendant argued, that thefe words arc « no more how 

not indictable, for that they only concern the ptrfon of the ma “to irake a 

giftrate, and not the government. Indeed, if one rtfle&s on a juf- u warract ***** 

ticc of the peace, either for his office or Ins honefty, it is a q jeftion “»lhck-head. • 

wiietlier an indictment lies; but thu> ccnfurcs only this particular s - c Salk * 

aCt. Bcfides it does not appear what the wanant was. * ^ Holt » 354* 

11 Poft 195. 

Mr. E^R zfot tht queen argued, that the indictment was main- x * Sld - 6 5« 
tainable ; for though this does rot ieflec c t immediately on the go ^Morf 0 afi* 
▼eminent, yet the government is obliged to maintain the mflru- 3 Mod. 271! 
meiitsof its authonty ; befidcs the words cenfurc him in the ex- to Mod 186. 
ecution of his office* ? as a magiftrate 5 and he cited Rex v.* ,a Mod - 9^ 

* 414 514 

* Ld Ray 153. 1. Sira 410. 617 

O 3 Jianjcrr 
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<rB * * K tlanfon (a) y and Reg. v. Darby (b). This is not like reflecting 

Weights on. °P an °® cer * n a corporation; for one is by commiffiop imme¬ 
diately from the crown, and the other by election; the one reflects 
. on the public government, and the other on the corporation only. 

* [ 167 ] * This being argued feveral times, the Court gave their re- 

folution this Term, that the indictment did not lie. 

Holt, Chief JuJUee> faid, he knew no cafe like this but The 
Queen v. Darby (c). Indeed words fpoken in difparagement of 
a juftice’s parts is a breach of good behaviour, but not indictable: 
befides the indictment does not fet forth that this was a legal war¬ 
rant ; it ought to appear to the Court what fort of a warrant it 
wat ; for if it was a foolilh warrant, or of a matter whereof he had 
no cognizance, it was lawful to fay fo. The words, perhaps, may 
be true, and juiticcs of peace are not beyond cenlure. 

Powell, Jhjtiee , the fame; and faid, if the words were not, 
indictable, they were much lefs adtionable. 

Powys and Gould, fuflices , agreed. 

And in this cafe were cited by Holt, Chief fnjlice^ 3. Keb. 492. 
2- Roll. Abr . 78. 4. InJL 181. and the cafe of Langley for abuling 

the mayor of Salijbury. 


(a) Hutton, 131, ' S. C. Cro. Car. 
S °3 

3. Mod. 135. S. C. Comb. 65. 
S. C. Carth. 14. S. C Salk. 697. 

(e) 3. Mod. 139. and fee Rex v. 
I'* r £l c y> 2. Ld. Ray. 1030. where anin- 
rlidlmcnt tor faying of a jufticc of the 
peace 44 You aic a rogue and a rafcai,’’ 
was qu iflicd <>n demurrer ; and Gout n , 
JujUc, in d.’liverj‘ng the judgment of the 
Court, fays, chat the words in Reg. v. 


Darby, 11 He is a buffltheaded fellow ; 
44 dorh not undcriland the law j and 
44 huh not done jufticc,** v&eieheldnot 
inclinable. S^d I'ldc S a!k. 697. Comb. 
46 60. or.tra ; but in Rex v. Pocock, 
"Injury Term 14 Sr j$. Geo. z. the cafe 
ot Reg. i>. Dai'oy it den.cd to be Jaw. 
Syc a it* Pro a J‘e c'. Wilcox, 3. Mod. 163. 
ami Rtx v. Penny, 1. Ld. Ray. 153. 
Reg <i>. Situ hoc, poll. 195. 


Cafe 216. 


The Qiieen Thiflieir. 


An averment of A N INDICTMENT on the T. A \v/». 3. c. 3. whereby it is 

94 not Lor /j with* Lx cna ch.*d, cc that if any one out of the king’s obeifance exercifc 

" the itn £ dorn " « any trade* here, they tliall forfeit the ir goods and chattels.” 
docs n6t imply , 0 ' 

that the p.-uty The iudiCt r.enf was u nr*? nut us infra regnum which mjjy 
was tom out tf be, and yet he within th-i epeen’s obtifancc: 

*!? * Utl '~ And therefore it \vas quatiied. 


Cafe 2i7. Tun.in i:?r. : nft Prior. 

Holt cifent. 

Attomits of A N action b r ought agmntf an attorney of the court of com- 
C. B. their pri- Lx mon p^ a c > wiiu was in the cuitody of THE marshal of the * 


viltgc. 

2. Roll. Abr. 1 


kin 
cl 


374 c ted by 
Mr. byte 9 Olid 275. \y Mr. R^tt'r.U 


ing’s bene h, ; t the fuit of anot.ier ; and in this action they de- 
are a gal nit him in cu! J o<iia mir^zbaili. 


The 
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The defendant pleaded his pnvilcge as an attorney of the com¬ 
mon pleas, that he cannot be arr fted in the court of king’s bench. 

The Counsel for the plaintiff arcued, that they might declare 
agamft the defendant fo, becaufe he was actually ui cajfadid maref- 
chalU, 

But the Court dire&ed, that the defendant * fhould be re¬ 
moved by haUas corpus to the common pleas, and that an adhon 
ihould be biou^ht againfthim there. 

4 


Tu*ton 

agamft 

Pltll. 


* [ 168 3 


Start agTwift Rookby. 


Cafe 218* 


A N action for not repamng of fences The plaintiff declared A declaration for 

cfc quod otr&ies ttrentes et occupaio) t s uftd to repur them ” ” on rc P a1 *' of 
3 I r r fences, Rating 

The C unsel for the\hfct dant faiJ, tint could not be good, that all ttrants 

•btci fc they coild not lay the cuftom fo a ipatoies y and cited andocc«/»ierj had 

tht-caies of Fa do v Riuie (a) y Detit v (b), and 5 /mi bccnu [ edtort * 

v. Byrt (t). good 


T nr CoTT\srr on th oth t fiL fud, that <c tenentes” miypre- s C. Salk 335 , 
icribc , an 1 cit~d 1 ic c ife of liel 1 2th v IVarmi (dj y and Book of 
Lntnes (t J, ind f \ d thit this w \y of pi ldm* is ufed more now 
thin rornicrlj, "nd this is afui judgment by ?.// il ditiu 

But 111 f Court feemed to incline that the prcfcrjption was 
not iufhcienOy laid (f) 


(a) Ytlv -4 SC Cro J ic 206 
S C Nt •/, 129 

(A) Cro Ji 43 172 
(t) 4 Med 418 SC 12 Mod*9" 
S C Skm b^l S C 3 o k 1 
S C C n •» -» SCC 11 y Rtp *» 

( d) Ci> *T c C 3 
• (ij Co Lut j*,o 

( t ) See Ruler v S ruth, 3 Tun 


Rep ■* b( tint m an ift < n on the tafe 
fci 1 oc ! crp i m fr i private 1 id J ading 
tliccW tic deten 1 nt i cl fc, t is fuf- 
hc 1 tc liy, tint t it defendant a c oc /- 
/ r 1 tl e dole is bound to repair —Ste 
il hlo kl y 1 Slater, j Lutw 119. 
Ch j»m 11 F It xni in 2 V nt 291 
n s J Buckna), z Ld Ray 804. 


The Queen aq<u ift Loid Griffin. Cafe 219 . 

L ORD GRIIT 1 N bung biought by habias co>p*s to the The Court wifl 
quu n s bene h upon his outlawiy, dtiiiid Counfcl to take ex- notaffignCoun- 
ccptions to the outlawry. °° «> out- 

ButPowriL, Ju/lue, 'Holt, Cf cf Ju/hce , being abfent) n^, 7 n‘,"^^Tr 
denied it, and laid, that though tlie ftitutc 7. With 3 c. 3. gives haslhcwedma* 
Counh 1 in high-treafon, at the tri 1 , yet none is to be allowed after tenai crro *- 
an outlawry, except thw prifonei (hew fome pirticular error op Foftn, *3*. 
which the Court may affc^n hi n Counfcl {a) , but the Courtis his 4 Hawk P. €» 
Counfcl, and will do him juihee (/»), 3 6 7 

Sc Puicrfs Cifc,Cio Cir 365 this ful t£h 3 St Trial*, t*S FoRer 
Rex t/ OCjinc), T Jjnts, 1S0 o ll^hTmfon, 231 Havk P C.* 

(/J Su Sir Robcit Atkin» op lcnon 4 vol ch 39 f 7 and 4 Black Com 349 . 

O 4 Aoij 
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Tin Qo*tx And on that execution was ordered to be awarded by Rule of 
“if"ft Court (a). 

Lord 1 ' * 

CsirriN. The Solicitor Gtneral then moved that fomc time might 
. be pronounced, which, he laid, Hol i, ChieJ told him was 

moft proper. 

But the Court faid the practice had been otherwife; and 
direfted that a rule fhould be awarded quod fiat exuutio generally. 


^ (a) Ste IIoIloviiy''bCife t 3 Mod.42. Stia 553 Rtx */. John Roycc,4. Burr 

Rtxt. Tidd, 1. Sid 69 Rex 1. Dr. 29S0 Rtx t. Taylor, 4797. Rix*«- 
Iltnfty, 1. Burr. 642. Rex v. Athoc, .Earl Fuitis, Tofltr, 140. 

♦[l6 9 ] * 

Cafe 220. * Billingfworih pcarman, &c. 

Sluare ,whether A N act ion of deb r was bt ought a?viii{l the defendants, whole' 

on aft i on of debt wives were aflignees of the term ; it was brought only agatnft 

will lie agamft ^ hufbandb : to which declaration thue was a demurrer. 

8 hulband alone 

for rent on a Sir Edward North ey for tbi defendants faid, the wives 
he^s VS? ® lou ^ have been joined in this a&ion ; and that the authorities 
tled ,S |n° right ot were exprefs (a)> that if a lcaft be made to hufband and wife, 
duiing the coverture, (he mult be joined ; which is a ftrongcr cafe 
than the prefent; for here the right is only in the wife; and the 
hufband has no intcrcft but ir) her ri^ht. In waftc, it the wife be 
tenant for yeirs or life, the act on mult be brought againfl both, 
though the hufband only do tne w.tile (A). And he Ihall not be 
chargeable in this c^fe, by rcafon of taking the profits. Indeed 
when the title is not known of the 1 nullord, prtma facie taking the 
profits i* good evidence ; but not it it be fticwn that there is an 
under-tenant by lcafe, &c. 

WhitaCRT for the pla&'ff, cited 26. Edw . 3. 64. 562J 
I. Roll. Jbr* 10. If. 0. 11. f.N.B. 121. Keilw . 125. a . 
Ray. 6. 1. Lt 7. 25, 26. 

Holt, Ct uf Jafi^e. If the hufband be feifed of land in right 
of hib wife, whu 1 is charged win a rcnt-chargc, the action for the 
rent arrear (ball be brought ag unfl the huiband only; but that 
diffeis much f-om this cafe, foi that is by reafon of taking the pro¬ 
fits, for the rent is the piofits of the land. 


his wife ? 

t. Roll. Abr. 
348. 

x. Leon. 312. 
Palm. 343 


Declaration in 
debt for rent, 
fttiity. 


Powell, e Juf!\i\ 7 his a&ion is brought againfl them as af- 
fignees, in relp.it of the intcicll in the term; aird differs widely 
from the cafe of a re.u-chargc ; for that is only in refpeft of taking 
the profits. 


Holt, Chief Ju/hce , then found a fatal fault, viz . that the 
affignee of the t im had made an executor, whodevifed the tene¬ 
ments to the wives of the defendants, which could not be. 


(u) Yc ir-Book 2 //.». 4. pi. 19, 

9 


(/) Cro. Lkz. 356. 

Judgment 



Eafter Term, 7. Queen Anne, In B. ti£j * [ 1 70 j 

* Judgment was given on the laft fault of the devife by ex- Biurwe,.’ 
ecutors; »’•»»* 

agrtinft 

Upon the opening of which point, Holt, Chief JuJlice^i aid, he Spearman 
thought an executor could not waive a term; for if he accepted An executor 
part of the executorfhip, he muft accept the whole, as he ftands cannot waive a 
impowered by the will. £>ueere. tcrm of years.- 

Powell, JuJlice. If the rent be more than the term, he may 
fliew it fpecially (<7), and pray that he may be charged no other- 
wife than in the detinet . 

m 

Sed Holt, Chief JuJlice^ contra (b). 

(a) Prattle *r/. King, 1. Mod. 1S5. Yclv. io*?. Bolton v. Cannon, 1. Vent. 

(if) See Ircmongter v. Ncwlbm^atch, 271. Billinghuili v. Spcarmar, 1. Salk. 

260. Hellier v. Calbard, x. S:dl 266 297. LiddaJl v. Dunlop, 1. Wil£ 4, 

• &. C. 1. Lev. 127. Howfe v . Wcbfler, 


Bufhell againft Haynes. Cafe 221. 

TYEBT UPON A P AIL-BOND, asafligneeof the fhcriffof Sujfex , Debt on a bail- 
according to the ftatute 3. Anne , c. 16. and declared generally, bond muft (hew- 
without (hewing the matter fpecially, that it was a Jberiffs bond , l,iat tlie bond 
which by the adt is aflignable: to which there was a demurrer. W,IS 


Et per Curiam, It fhould have been fhewn that it was a 
bond aflignable. 

Mr. S alkeld, when he found the opinion of the Court againft Difcontinuance 
him, prayed to diJcontinue y ^I’hich was granted on payment of on paying colts, 
cofts. 


* Lupart againft Welfon. Cafe 222. 

A N action of covenant was brought on an agreement to submifflontoan 
refer all matters in difference to an arbitration. award, imports 

A difference arofe about a certain demand, and the arbitrators p C X'n“ dnt w 
awarded five hundred pounds to be paid, and general reieafes to be 
given. 

It was argued, that though no exprefs words were in the cove¬ 
nant, that the defendant fhould perform, yet it fhould be good by 
implication (tf). For wherever there is an equitable intcrcft, it 
is fufficient to fubmit to an award (b). 

Holt, Chief JuJlice. The very referring a thing to arbitra¬ 
tion is a mutual undertaking, that each party fhall * perform his * [ iy r J 

(*) Dyer, 216, 217. Co. *2. (*) T. Jones, 158. 

I. Roll. Abr. 7. pi. 13- Allcn > 6f > 70 * 

I. Lev. 113. x. Sid. xCo. 1. Vent, 

Lutw. 575. 


part 
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Lvpaxt part of the award (a ); for otherwife it cannot be (aid to be referred. 
agamft Cannot one who is a ftrangcr covenant that a third perfon (hall 

xlson* p er form the award between rf. and B. P "T his indeed cannot bind 

the man to a performance, but it will be a breach of the other's 
bond. If a man affign a bund, and afterward bring an adtion 
thereon in his own name, this is afbreach of the agreement; for 
the very aflignment imports a covenant, that the aflignee fhall 
bring the action in the atfignor’s name, and recover and have the 
money to his own ufe. Antiently, if an award were made to pay 
« a fum, this might have been pleaded in bar, though without fatif- 

fadtion, becaufe the law gave an adtion of debt for the money upon 
the award, and fo a remedy. And though that law be now altered, 
yet now, when two perfons fubmit to an award, this amounts to 
mutual promifes. 

(a ) See 1, Ld. Ray. 122. 2. Ld. Ray. 961. 9G5. IC39. 1. Salk. 76. 6. Mod., 

35. 222. 


Cafe 223. The Parifli of Oakham again ft The Parifh of Whittlefea. 


Juftices of the 
peace cannot 
make a caiji- 
1ton.il Older of 


A N order was made by two juftices to remove a poor man, 
** “ except he find fecuiity to be allowed by them,” 1. c. the 
two jufliccs. 


removal. Mr. Page excepted thereto, for that reafon ; 


And also, that it did not fay, that he was likely to become 
chargeable (a), or, that he came there to fettle, not having ten 
pounds a year (b 

« 

Holt, Chief fujlice. They cannot make a conditional order ; 
44 or, that in cafe he do not iirftl fecurity, then to remove him." 
For an order of removal is an adjudication, and ought to be abfo- 
lute. And they have nothing to do with the fccurity, for that be¬ 
longs to the parifh, and is not to be allowed, or difallowcd, at the 
jufhees diferetion. 


u 01 ham" in- Mr. Raymond then moved to fet afide the certiorari , by which 

ft cad of *« Oct. the order was removed, becaufe in the order the town was fpellcd 

f ‘ !,av: " " l * nt) Oakham? but in the certiorari it was fpellcd Qkihum . 
var.ancc. 

Sed non allocatur (c)\ and the certiorari was confirmed. 


(a) See Siiddleeomfo n>. fiurwa/h, 
2. .‘.all:. 491. Maldtn v. Iktvvlck, 
S.sIk. 530. Anonymous, S«rt. ft 
Kcr.11. 39. V.cjr. -r- Waltham, Sett. ic 
Hem. 38. S.lk. 473. ilev. kocii- 
vilJe, Sett. Sc Hem. 2:. Ifeulin t’. 
Chtthdon, bun. S. C i:S» KtX v. 
Ilwiniton, Burr. S. C. t>Z<\ 


(h) Rex South Marflwn, Stia. 
1S9. 

(r) See Beach's Cafe, Cowpcr, 220. 
Hr.ic’b Cafe, kaie-j Cto. Lave, 131. j 
and Salk. 660. Doufcl. 194, net is. 
4. Hawk. J\ C. 7tli edit. 453. 


The 
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• * The Queen againft Jay. Cafe 224. 

I N the beginning of this Term, a writ of certiorari was quafhed, Ho ^ ? 

becaufe it was dire&ed « jujlltiariii ad pacem ajfignat omit- ™ 
ting the words c< <7*/ confervandam (a)” 

(a) For the direction of a certiorari, fee 4. Hawk. P. C. 7th edit. ch. 2.7. f. 38. 


. The Queen againft Atkins. 

A N order of two juftices was made on the father of a baftard- 
child, that he (hould pay one (hilling and (Ixpence a-week 
from the time of the birth of the child until it be ten years old (<?), 
and then to pay five pound? for the putting it out apprentice ( b ). 

It was objected, that the order was not according to the 
ftatute; for it is uncertain whether it will be chargeable fo long 
as until ten years old. It ought to have been, w to pay fo much 
** See. fo long as the child is chargeable to the parifh (r).” 

Which the Court agreed ; and therefore quafiied the order. 


Cafe 22 J. 

An order upon 
a refuted father 
to pay fo much 
until the child is 
ten years old, 
and thenfo much 
as an apprentice 
fee, is bad. 
Port. 178. 

Fort. 318. 


(*0 Reg. v. Collins,poft. 178. Rexv. (//) See Rex */. Willy, 1. Conft's 
Rarebaker, 1. Salk. 478. Reg. v. Smith, Poor Laws, 436. pi. 593. in point. 

Sett. 8 c Rem. 64. S. C. z. Self. Cafes, (c) Re* v. Johnft*>n, Comb. 69, 

41. Rex v. Street, 2. Sttangc, 7S8. 


The Queen againft Digg. Cafe 226. 

PAGE moved to qua(h a writ do excommunicato ca - The fgrifeavit 
piendo . * on an excX>m - €a P- 

r znuft (hew the 

• His first exception was to the fignificavit upon the ex'com- party commo- 

mUniCatO * — i . ,|!<l not fknram oixnaoi* fkn f fka nnrlnn tZIlt m tht dlO — 


M R . 


■was commurant 


capiendo : That it did not therein appear, that the perfon 
norant in the diocefe, and cited Beaumont's Cafe (a). 

z. a 


Show. 7 6 . 


The SECOND excfption was. That it does not appear there There muft bo 
were forty days between the excommunicato and the fignificavit j forty days be- 
that fo the party may reconcile himfelf to the Church before the tween the Jlgni- 
excommunicato capiendo ifltics (/;). The fignificavit is recited in %hcd !cavtt . amd €Xm 
excommunicato capiendo. This writ is returnable here, and after 
is fo returned (c), this Court may well quafh it, if it be a bad 
writ 5 but before it is returned here, the chancery upon motion) . , 
if it be a bad writ, is to grant a fuperjedeas to it. 


As to which the Court ordered precedents to be fcarched. 


(a) Moor, 467, 4OS. recorded and delivered out before the 

(£) Cro. Car. 82. ‘ return, 10. Mod. 350. S. C. 2. Stra. 

(r) x. Salk. 294- But fee Rex v. 43. 

Thccd, that it may be fuperfcdccj and 


A THIR|> 



r*7ii 


Softer Term, 7. Qnttii Anne, Ih jjL 


Excommunica¬ 
tion nroft be 
ihewed fince aft 
«f pardon^ 

% 


A third exception was, That it did not appear that &£ 
excommunication * was fince the laft general pardon i r 

Which exception the Court feemed to allow.' 


Cafe 227: 

It mu ft appear 
in a writ of <*- 
eom. cap. that the 
crin?* was of cc- 
deflaftical cog¬ 
nizance. 


The Queen againjl Haynes. 

TV/TR. PENG ELLY moved to quafh an excomrtuhitato capiendo j 
^ * for that it did not appear in the writ that the crime a!~ 
ledged was of ecclefiaftical conufance. 

% 

Raymond contra . Though that matter do hoi appear in the 
writ,' yet it appears throughout the proceedings, that this was a" 
caufc before the delegates, and therefore it fhafl be intended of 
ecclefiaftical conufance. ^ 

Bur tfie Court held, that it ought to have fo appeared in the 
writ, and the re fore that the writ was naught, and quafhed it. 


Cafe 2l8. 


The Queen againjl Blower. 


vrit of cxnm, A -1 R. KING moved to cuafii a writ of crcvr.municato capiendo 

. formatters XV J t V» r fh:st if- rmlv rnr\tf*A. tn fn l* n r*'v rr* - nf tirhf*c nr Afhpr 


A writ 
cap 

ccclefiailical. 


for that it only recited, to be for a mxct'.r of tithes or other 
^hout^ftatmg mattcrs °f ccclcfiaftical jurifdictioji, and did not fet forth what 
them panicu. * matters particularly. 

Aik] the writ was quafhed for the fold uncertainty ; for its being 
laid disjunctively, “or other matters,” Ihewed that it might be for 
fomerhin- die ofecckhaiHcal conufance bciidcs tithes 3 and what 
that is docs not appear. 


larly, Is bad. 


Cafe 229. Th« Quccrf again ft Cope. 

An outlawry A WRIT or error to reverfe an outlawry. The error for 
muft ftatewhere xX which it was reverkd was, becaufe, in feundo exults, it does 
the county-court not a pp ear where the covnty - >?« / was held {a). 


* [ 174 3 


(*) Si'e Yt ir-B">k 11. //>. 7. pi. ic. 
Alder's Ccfc. 2 Roll. Rep. 52. Rex t. 
Whiting, 2. Lo 1 !. ALr.* So2. Rex v. 
SiccHncit, 1. Kth. 50. Rex r. '] uiton, 
x. Keb. 220. Anonymous, 1. Vent. 108. 


Anonymous, 3. Mod. S9. Rex v. 
Cnehy, 1. Show. 309. Rex %>. John 
Wilkes, 4. Buir. 2564. Rex 1/. Bar- 
lington, 3. Term Rep. 500. Rex 1. 
Yandcll, 4. Term Rep. 522. 539. 


Cafe 230. * The Queen agahijl The Corporation of Cornwall. 

Holt ahjent. 

.«« pfan fiitclre - a fuit electus” is a good return to a manddmui (a), 

44 t*t" is a good But to fet forth that a burgefs is prctfellut et juratus , which 

£ttum to i s no more than that he is prefer red and j worn to that office, is not 1 
f good (b). 

{a) Sc* Salk. 434. Fitzg. 105. Rex (*) Ser Dotrgl. 79, 80. 5. Com. Dig. 

«. Hanrvoo^* i-d. R a y* H c 5* €t Mandamus” (D. 3.), ^D. 4.). 

% The 
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The Queen again ft Dye. 

Holt abfcnt . 


Cafe 2^r# 


N O indictment will lie on the Statute of Ufury 5 for the 
method which the ftatute 12. Car. 2. c. 13. preferibes muft be 
followed ; therefore the indictment quafhed (<7). 


No indidlmcnt 
lies on the Sta* 
tuteof Ufury, 
Ant'.> 140. 


(<*) Wherever a ftatutc prohibits the 
doipg of anything, and prcfcnhcs a par¬ 
ticular mode of proceeding againft the 
offender, that mode only mult be pur- 
fued, and not the common law method 
of indi&menr. Sec Rex v. Penfux, 1. B. r. 
K. B. 127. Rex *j. Wiight, \. flurr. 
544. Stephens i >. Watfon, 1. Salk. 45. 
Hartley v. H coker, Cowp. 524. Rex 
y, Robinfon, 2. Burr. So 3. Cater v. 


Knight, 3. Term Rep. 442 —The 
12. Atm. c. 16 f. 2. againft ufury, gives 
a moiety of the forfeituie to him who 
willfuc “ by aftion of debt, hill, plaint 
« or information,'* and therefore arfln- 
diflmrnt will not lie, fcecaufc that mode 
of proceeding is rot mentioned in the 
ftatute. Rex v. I'pton, Stra. 816. Rex 
v. Cooper, 2. Sc.T. Cafes, 248. Rcxo. 
Smith, Salk. 680. 




Jenkins againjl Plome. 


Cafe 232W 


TX7“HEN an execctor brings an aftionas executor, where he Cofts by exccu« 

W need not name himfelf executor, and it goes againft him, tcrs * 

he muft pay cofts, as it was adjudged in the cafe of Eluiays v. S. C. i.Salk. 

Mocatto (a). - 07 . 

4 s. c. 6 . Mod. 

51. 281. S. C. 3. Salk. 185. S. C. Holt, 313* 


(«) In the cafe of Elways v. Mocatto, 
the plaintiff brought aJJ’umjJit for money 
of his teftator had and received, after his 
death, by the defendant to the ufe of the 
plaintiff, as executor, and was nonfuited \ 
and it was holden that the plaintiff fhould 
pot pay cpfts, becaufe he could not fue 
otherwife than as executor, and that it 
was immaterial whether the money was 
received by the defendant fmee the death 
of the teftator or before. Salk. 314. 
7. Mod. 48. 2. Ld. Ray. 864. But fee 

S. C. cited Salk. 207. 6. Afod. 93. And 


if this ftatement of the cafe be true, the 
do£lrine it contains has been fincecontra, 
dialed, Wallis v. Lewis, 2. Ld. Ray. 
1215. Modely i\ York, ante, 135* 
Jenkins v. Plumb, 6. Mod. 91. 181. 
Salk. 207 March %>. Jurney, Andr. 359. 
and the rule mentioned in the principal 
cafe eftabhfhed, Fernley «r. Steel, Hut¬ 
ton, 78. Nicholas v. Killigrew, 1. Ld. 
Ray, 436. Portman v. Came, 1. Stra. 
6Sz. pttric v. Hannny, 3. Term Rep. 
659. Ccckcrtll v. Knyaiton, 4. Term 
Rtp. 277. 


TRINITY 



Trinity term, 

The Seventh of Queen Anne, 

I N 

The Queen’s Bench. 

Sir John Holt, y Knt. Chief fufice. 

Sir John Powell, Knt. 

Sir Lyttleton Powys, Knt. 

Sir Henry Gould, Knt. 

Sir Edward Northey, Knt. Attorney General. 
Sir Simon Harcourt, Knt. Solicitor General. 



Wright* Li^abijl Sharpe. 


7 % N ACTION on the case for a falfe return to a mandamus ; 

# a verdict, and judgment for the plaintiff; 

■ A motion was made for a peremptory mandamus • 

Mr. Page oppofed the motion ; becaufe a bill of exceptions ws 
tendered for refufing a book to be given in evidence on the part 
of the defendant. 

But note, Nothing was mentioned of a bill of exceptions at 
the trial, nor anything done in it until after verdict. 

Powell, Jufice , upon the making this motion, was of opinion, 
that whether the bill of exceptions was mentioned in time or not, 
that it (hould not flop a peremptory mandamus . Jf a motion had 
been made for a new trials it would have hindered it; and a new 
trial would have been granted for refufing of evidence ; but he 
laid, if a writ of error had been brought, it would not ftay the 
peremptory mandamus ; 

And therefore a peremptory writ was granted, per Curiam. 

And' 


*[ I 75 T 

Cafe ‘233. 

The Court wiB V 
grant a perempm 
toiy mar.damux • ■ 

after judgment , 
for the plaintiff ' 
in an action far ■ 
a falje return, al- ' 
though a bill of \ 
exceptions was 4 
tendered at thf»? 
trial. . $ 

S. C. Salk. j* 
S. C. Holt, 




Trinity Terifc* j. Qnect* AntHy tn % JfJ 


* Aii// • Fexetp- And as to the tendering the bill of exceptions, 'he faid, fome 

ffa 1 * or the m»- niinutes of it fhould have been drawn up at the trial* And the 

muft be tender- Counfel on both fides fhould fee it, and fet their hands to it, to put 

«d m writing «t°Ut of all difpute afterwards. That the ftatute IVeJhninfler the 

the trial, or thy Second fays, c< fit Hat excepttoncni ” which mull be underltood $0 

Judge may af- ]> e at the tria). 
gerwards refufip 

to Cgn it- 3 4 * this point was adjourned to be fpoken to ]iy Counfel* 


Afterwards, at another day tins Term, 

Mr. Eyre for the hill cited The Regijler, i?a. where the wrff 
# £ I 76 ] to compel the * Judge to (c* his feal, mentions no time but when 
it {Mould be demanded , and it k» very probable, if it (hould be done 
at the trial, it woulJ appeal in the writ: he cited Raft. Ent . 292, 
F 1 JV. B . 64. 66. The Old F. JV. B. 21. Letter JV 7 No notice 
taken of the time of the prayer of it. Raym. 404, 405. And * 
fcefides, he faid, the party was not aggrieved until after vcrdidl. 

Page alfo fpoke to ttyc fame effedh 


Sir Edward North fy, againJI the bill of exceptions, argued 
from the inconveniencies that would attend luch pra&ice, if it 
fhould be allowed, that after a trial m a long Vacation they might 
come and tender a bill of exceptions , when the Judge who tried 
the caufc had quite forgot the thing infilled on ; and fo no maq 
that had a vcididt could ever be fecure. 


Mr. Ra\ mokd of the fame fide faid, that this was a plain cafe, 
by the very woids of the ftatute; and that minutes fhould be taken 
of it at the trial, juft like a fpecial verdtdl, and demurring to evu 
dence. As •> the objedlion made by Mr. Eyre, that no time 
was mentioned in the writ in The Regiftet , he faid, it puifucd the 
words in the ftatute IVeJlminfttr the Second, c. 31. This cafe if 
it fhould be allowed v/ould be of very ill confequence, upon this* 
account: Suppofe a difpute arife at the trial, whether fuch a one 
/hall be allowed to be a witnefs foi me, and upon debate the Court 
admits him to give evidence, and after the trial is over, you come 
and tenJer a bill of exceptions , bccaufe he was allowed evidence* 
I am hereby precluded from other evidence; whcieas if you haa 
mentioned it at the lual, l might have had evidence enough with¬ 
out him to hare had a vcididt, and fo fhould not have infifteu or* 
him. If this practice be allowed, no man is fafe, though he has a 
vcididt. 


Holt, Chitf JuJlice. If evidence be not allowed, and you 
have thoughts cf tendering a bill of exceptions , minutes muff be 
taken of it at the trial, and there is no need that it fhould be put 
into form : it is juft like taking mi« utes of a fptcial veididt; or 
demurring to evidence, the party mud join m demurrer; but that 
« is all in minutes. But * as to matter of form, that is done after* 
wards, and then when it is done 11 has a retrofpedl, as if it was 
done at the tiul; and in this cafe thfr Judge is judge of the cvi- 
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dence, and when he has given his judgment, if you /ay nothing to 
It, nor except again/I it, you fubmit to his Judgment; and ifybu 
come aftei the trial is over, it is too late, foi his authority is de¬ 
termined —As to the inconvemency of fuch pra&ice, he faid, Sup- 
poic after the trial is over fome time, the Counfel come and tender 
a bill of excep*ions to the Judge, he, it may be, has fo'got the thing 
infifted upon at the tnal, the Counfel fays he remembers it; and 
fo, if the Judge do not remember it, an a£tion /hall be brought 
againft him, and fo the Coui fePs memory /hall arraign the Judge. 
He alfo faid, when it is put in w.itmg at the trial, it fhould be left 
with an officer of the court. • 

Powell, JufUce , faid, it mud be prayed at the time of*the 
trial, when the exception is over-ruled , and the caufe may go on. 
ncverthelcfs, for only th ftibftance of the exception is to be taken 
do am at the trial, without regarding form • and that cc fenbat 
excepttoneni*’ muft be undtiiiood to be done at the trial. 

Powvs and Gould, JuftntSj being of the fame opinion with 
the Chief Justice and Jujiue Powell, th^y refuted to fign 
the bill, the caufe being tried befoie them at JVtJlminfter y at THE 
Sittings for Mtddltfx . 


Thompfon againjl PinchtU. 


A N action was brou c ht by hufbind and wife againft the de- 
fendant, for goods take i out of their p >/Tcifion , the wife was 
adminiflratrix. 


Mr. Raymond moved in q? reft of judgment, btcaufc the goods 
having been in their po/Iefiion, the wife 'hould not be joined, and 
naming her executrix might h\\ c ncen leu out of the cafe; and cited 
a cafe m the tenth year of IP i fit am the I bird\ whu c the wife was ex¬ 
ecutrix, and the defendant prom 1 led the hufband, that if he would 
forbear he would pay; and the wife was not joined in that cafe. 

• PoWELL, Juftice . In the cafe of hufband and wife, it is 
certain the law gives the goods of the wife to the husband ( a ) ; 
but not when fhe is admmiftratrix, becaufc fhc his then in autre 
droit ; and the hufband here cannot bring an action on the judg¬ 
ment. 

Judgment for the plaintiff <b). 

{*) Co Lit. 351 Moor, 4152. (Z>) Sec Anonymous, Salk. 282. 

». Atk 104. 3. Atk. 526. 2 Wuf W llei v Bakci, 2 Wilf ,414 Dun- 

ftan •v Burwell, 1 Wdf 224. 


The Queen again ft Collins. 

A N ORDER of two jufKces was made upon Collin the reputed 
father of a baftard-child. 

mytan 

1 he 


Vol. XI. 


mu<.h, and the metier (o mveh a week, for ten jean 


Weiciinr 

Sbajltk. 


Cafe 23 4 . 

A feme exteutri* 
mull join with 
her hufband, # 
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Cafe 235* 

An order on a 
refuted father to 
pay the child fo 
1 11 bad. 



Trinity Term, ?. Que&t 

* 

f ttfe Qvttn The* bfder was* that he fliould pay the difld twenty {Note* 

a-week, and the woman four pence a-week, for ten years- 
Cottiwi. r ' • v 

Mr. Raymond moved toquafli it, becaufc it fliould have been y 

ct as long as the child is likely to become chargeable (a)>” and not 

for a certain term of years [b)\ and he cited The King v . 

James (c) ; for it might be, that aneftatc might Come to the child 

in the mean time, and it hinders the father from keeping it him- 

felf, if he has a mind to it. 

The order quafhed per Curiam ( d }. 

*• 

(*} Rex v. Johnfton, Comh. 6 q. Rex** Rucbiker, a Salk. 478. Smithes 

(£>) Ser R«*g. v. Allans, ante, 17a Caft, Sett and Item. 64. Rex v. Street, 

{*) a Stra 788. 

m See Rex Bunt ell, 1. Vent. 4S. * 


Cafe 236. The Queen e^avift The Inhabitants of Bclzim, 

St. Paul’s. 


The juft ices 
cannot make an 
order on the 
cverieers to pay 
« fargeon’s bill 
8br attending a 


lijf R. RAYMOND moved to quafli an order of feffions, which 
was made to pay a J n gioh*s billy who had cured a poof 
perfon. 


He urged, that the jufticcs have no power to make fuch an 
order; for it was trying a quantum met uit. 


Holt, Chief Juftice . If a furgeon cure a fick perfon that is 
poor, he mu ft have his a&ion againft the overfeers of the parish, 
and then the juftices make an order tp rcimburfe the overfeers; but 
they cannot make fuch an order as this ; for an adion is the proper 
courfe. 


Therefore quafhed (<?). 


(«) See fame point adjudged Rex*. Smith, 1. Conft's P. L. 355. Rea 
Woudfterton, 2. Bar. K. B. 207. 247. * 

* f *79 3 


Cafe 237. 


* Willet againjl Bofcomb. 


Where a title is /COVENANT was brought by an heir for rent againft thtf 
to be (hewn in ^ aflignec ; but it was not fet forth in his declaration, that hi# 
*he declaration, father was feifed of any eftate when he made the demtfe, only gene~ 
rally “ quod cum dimijit , &c” and the Year-Book of fleshy 
the Seventh (a), and the cafes of Scavage v. Hawkifis (b)y and 
Chittle v . Summon (c) were cited. 


The defendant pleaded cc riens in arrear” 

It was moved in arreft of judgment , that this declaration wat 
' ill, not (hewing a title in his father. 


(*) 9. Hsn. 7. pL 3. b . 

c 


(0 Hatton, 


J* 

Jb-YRr 


(*) Ciw Car. 571. 
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EWW fir the plaintiff' faid, the defendant’s pleading <c runs in 
€i nrrrar” admits that the leflbr had title, a$d fo 1$ the Year-Book 
34. Hen. 6. 486* If leflbr bring debt for rent againft the leflee, 
it is enough to fay, quod dimifit . In the cafe of Scavage v. Haw - 
kiMi the hur counted that the father was feifcd in tail, but did not 
fhew when the eftatc began, and yet it was held well. 

Holt, Chief Jtftice . 1 he cafe of Scavage v. Hawkins is well 
on ifluc joined, bccaule it (hows the father was feifed; and fo it 
would have been well on demuirer. 

PowrLi, fuftue. The, cafe of GjittU v. Summon in 
avowry, wh< re it did not appear wh-n tHe rent was due, the ver- 
duft helped it, but not in this cafe, when he is foil and heir, and 
does nr t fu to* th a title in h^ lather. 1 fear it is a fatal fault. 

It was .idifu.n^d 

In Alichiitlmas Term following this cafe was again ftirred; 

And then Hoit, Chnf JuJtice^ faid, Surely this declaration is 
na ight. 1 he pic 1 fi>s, the rent was not in arrear, but the decla- 
rat on and the ver VI fay it was , and fo the queftion is, Whether 
this is not hefped b) th- vcrduSl ? 

Powfi I, Jiiftut. If you entitle yourfclf to the reverflon, you 
muft (hew that \ou . rc hur. But in an avowry perhaps you need 
not; becaufe in that caft if} ou had no title, he is a ticfpafler (a). 

Holt, Chief Jufti t. Jf 1 leflor brought debt, tnat perhaps 
might have been well, bw -i ,r e the a&ion there had been * upon *£ 180 
the demife (h), and upon the of cont 4 rf, but where the 

a£Uon is brought on the t tic , Sure th- t tie muft be {hewn , and 
here the jury have found a tulc wfceic no title appears . it will be 
hard to help this calc b) the verdict. 

• And it was again adjourned. 

{a) Se«4rlc */ Bunion, 2 M J 70 (/' £ e V r Items* v Wingate, 6 Term 

But {e 9 Lutw 1492 Rep 


Wggwr 


" Bourden fiwnft Alloway. 

li^R. EYRES moved in arreft of judgment, in an action on 
^ the cafe^foc cauling him to be arrcltcd and earned to pnfon 
Without a caufe. 

The exception was, that this ought to have been trefpafs and not 
cafe ; that a man cannot change the nature of the action by laying 
it with a per quod (a), 

Wynn, Serjeant , contra . A juftice of peace has power, by 
’warrant, to arreft a man, and if he do it wrongfully, this a&ion 
lies againft him who mihciouflj caufes this to be done. 

(a) Leveridge 1 Hoficins, polt 257 Courtney v Collet, x Ld, Ray 272. 
(avignac v. Rcojnt, 6. Term Rep 129 

Pa - Mr. 


Cafe 238* 

$u*re f Vrbttinlt 
an a&ion on /A* 
cafe, or trefpaft 
vt etarmSf muft 
lie for cauflng a 
perfon to be ar- 
refted and car¬ 
ried 10 pnfon 
without caufe. 



* 

Trinity Term, 7. Qu^etf A'ttkt,$in 

Mr. Bains took the difference between Kn dt trrfrof] 

■ A- 

e almoft all trefpafles might be turned ifcto afiiona eh the cafe, «t$thfc 

plaintiffs ele&ioft: but the true difference is this $ tresPas* % 
'where there is an immediate injury \ case, where the injur* is 
collateral (a )• 

Mr. Eyres. It does not appfear that he was arrefttd by any 
authority, and fo it is a plain trefpals. 

Pengeliy faid, that, where thfe damage is immediate, yet the 
consequential damage therejn will not alter itfiom anafiion of 
trcfpafs to an action on the cafe. 

Powell, Juftice. We muff keep up the difference of a£hons 3 
and it will be hard to maintain this. But if a man by being impnr 
foned fhould have a fp^^al js forfeiting a recognizance j 

or that he could not appear at fuch a day, per quod he was damnified, 
&c. there it mull be tafe. 

Powys, Juft ice % was cf the fune opinion 

# r 20| n Gould, Jujt^e. ^Thib i> coupled with lpccial matter, and it 
J is laid to be done mahcioufly , therefore an action on the cafe 
lay. 

Pfngi lly • You may as wHl fay, a man ma> malicioufly 
affault and wound, and therefor an a^tio** on the cafe lies. 

Adjoiirnatui . 

1 

(a) Reynolds i. Chrkr, Sin 6 4 irx„ 11 « *rr * P rUvk, 1. Baft. 

S C S Mod. 27a S C Fort. j\* 1 ^6 G it<s 1 2 Will 313. 

Scott v. Shepherd, 3 Will 499 2 B1 Morgan - Hu*!* , -1 1 erm Rep. 225, 

Rep 894 Shap«-ot v Mug' rd, 1 Ld Da, * rdNwd , 5 Term Rep brf. 

i^y. 187. Hajwood t. Banks, 2 Burr Siv^raci/ Rcomr, 6 Term Rep 129. 

Cafe 239. Anonymous. 

Trtfrmfi is local, pOWELL, Juftice. There is a great difference between tref. 
but trover tran- A pafs and trover , as to the a&ion being local, &c.; for trefpafs 
totxy* to. is local, but trover is tranfitory. Trover lies for trees, when they 
are cut down, bccaufe then they are chattels; but before they are 
cut down they participate of the nature of the land, and trcfpafe 
lies. But fupoofe, after a man has cut down a tree, if he carry it 
away, cannot he be mdi&ed for felony ? 

Holt, Chief Juftice. No (a), but trover lies for carrying it 
away, for it is a chattel fo foon as it is fevered from the freehold • 
and for the levering thereof trcfpafs lies. * 

(*) See 1. Hawk. P. C. ch. 33 f. 34 
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Robert Tracey, Efq. 
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Abbot aga >ift Burton. Cafe 240* 

A BEINti L fed it fcc, in right of his wife, of lands which A recovery fuf* 

./A (he had by d’hevl, on the fart of her mother ; the huf- f redolaneftat. 

XJL • b. nd and wife by deed cotenanted to levy a fine, which 

if. thereby declared fhould be to the ufe of the conufees, and their “'***'/* de , 

heirs, to make them tenants to the free.ipe in order to futter a fe. ntjan d ^re- 

common recovery i and aftti wards fuch recovery was had accord fore ,f huiband 

inelv, which by the fame deed was dechrcd fhould be « to the and™*, h.bc- 

“ g ufe of the laid A. for his life, and to his faid ite for her life; ^ * i(?ht ^ 

‘f and then to the firft, and e\ cry other fon of their two bodies in ^ W]fc hy ^ 

“ tail (male), remainder to the nght heirs of the wife; with a fceDl . tK farU 

« PR0 \ n0 or power for the wife, during the coverture, to dif- fuffer a. 

<• pofe of cne remainder (or reverfionl in fee.as (he fhould think « 

“ fit.” A. and his wife die without iflue, and without any difpo- « w]th > 

fition made by the wife of the faid remainder 01 reverfion* in pur- mMn ^ er t „ eat / M 

fuancc of the faid provifo or power. remainder to the 

. * r*ght heir* of 

BsOi ?. C. 486 Ilarg Co Lit 12, i, # 



Allot 

$V* 70 K. 

• r *Sa ] 


* 
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Trinity Term, y. Queen Anfte, “In C. B. 

•» « 

This cafe being found fpeciaUy, 

The question was, Whether the leflor of the plaintiff, wha 
claimed as heir to the wife on the part of the mother, had a tide 
to thefe lands ; or. Whether the defendant, who * claimed the fame 
lands as heir to the wife on the part of the father, had a title to 
them ? 

The Court of Common Pleas unanimoufly gave judgment for 
the plaintiff. 

Trevor, Chief Juflice, delivered the opinion of the faid Coilrt 
to this effect.—In the arguing of this c.tfc, it has been infifted on 
for r the defendant, that there is a difference between a ufc refulting 
by implication of law, and a ufe limited by cxpr,cf» woids $ and 
Counden v . Clerk (a)> and Dyer , . have been cited for that pur- 

pofe ; but wc are to conftdcr how this point ftood bwfoi c the ftatute, 
of Ufes. Before that ftatute, the law confidercd the eft ate of the 
land and the ufe of the land as two di.lindt things s and therefore 
before that ftatute, if a man had made a conveyance, either by deed of 
feoffment, or any other legal conveyance, he might therein by ex- 
prefs limitation have glared the ufe of the land ; or if there were 
no exprefs limitation, me law gave it back to him again ; for he was 
not to pafs away the pernancy of the piofits, without fome confe¬ 
deration, or eftoppil, by exprefs linnutitn ; fo that a man might 
~at common law* have feparated the ufe and the eftate *, jnd though 
the ufe and pernancy of the profits vrei ~ neither crated nor guided 
by the common law, yet the law took, notice of them, and .hat 
cefm qve if had a remedy by Jnbfana ; fo that this ufe was t~ken 
notice of as dit! met from the land, «cven at commc n law: then 
comes the ftatute 27. Hen . 8. c. 10. and what alteration that made 
is to be conducted. This ft. uita executes the pollcflion of the 
land in the tana* plight and manner as the ule was before ; there¬ 
fore as this conveyance is, thi> ant *nt ufe which rcfulcs back, was * 
not a new ufe; for it muff be an oli ulV if it lefultback as 
not difpofwd of, and fo much of the antient ute llill remain in him 
as was unoifpofed of. Now if the tile* would have gone this way 
before the ftatute, it will ltill go the fame way finee the ftatute. ft 
isthefame thing whether the antient ufe comes back by implication 
cf law, or by limitation of the party 5 for tharthe conftrudtion of 
the law is founded 0.1 a fuppofd of the * intention of the party, and 
Vwill convey an 1 cany the uft the fame way as it is fuppofed the 
paity would have done. Now if the law be fo in the cafe of a re- 
lulling ufe, which ai ifes by implication of Jaw, what region is there 
it fnould have a different conitruction where there is an exprefs 
declaration cf the party ; efpecially fince this declaration makes 
no alteration of the eftate j and the other ufes limited to A\ and 

(/) Kob. 31. But fee Codbolt v. ( 1 ) 3. Lev. 406. 2. Salk. 59. arid 

luMtcni, Sa’k. 59J. and Hairn Jvott t+) 10 Har^ Co. Lit. (13. a )/ 
i: ihop ot LrnJo.i, 2 Peer Wms 1»?. 

w litre «ht c-f<r o i Cc umi&H v . Clnk to , 

dt-n.ed to be —'v. * 

his 



Trinity Term* y. Que£n Anne* In C. R* 

hi strife* is only a new mtereft anting out of the conveyance only , Am* 

beeaufcjt is not fo large an eftate as the fee was before . But 
where the limitation is in fee it makes no alteration, becaufe the ga 
one is as large an eftate as the other. And it is ftill the fame re- . 

f due remaining m the wife which fhe hac) not difpofed of before, 
that is, a part taken out of the whole, and of the fame natuie as the 
other was; and this appears fo, not only from the reafon of the 
thing, but there are other authorities'alfo which feem to fettle this 
point. 2. Roll. Rep . 78. 1. Co. 100. 2. Co. 91. 1. Injl. 22. 

And it is all one, whether this antient ufe in fee was created by 
implication of law, or by exprefs limitation of the party, if it be 
of the fame eftate. In the cafe of Godbolt v . Freejlon (a) y t|iefe 
authorities are law. My Bi other who argued for the defenaant, 
endeavoured ter difference this cafe from that in Levinz ; and in- 
lifted on two things . First, That this was not an immediate 
•conveyance, as a feoffment to a man in fee, but that here was a 
covenant to levy a fine, which is to be to the ufe of the conufees, 
and their heirs, with an intent to have a common recovery; and 
hereupon the chief obje£lion is, that not only the legal eftate 
but alio the ufe palled to the conufees, both in law and in equity; 
fo that when a recovery was fuffered, thisfefe in fee muft arife out 
of the eftate of the conufees This carries the cafe a ftep further 
than that in Levinz , and it is fit I Ihould give an anfwer to it. 

Now this opinion feenis to me to be grounded on taking this com¬ 
mon recov ery in a w rong lenfe , for this fine and recovery may 
* be taken a« two different diftinft conveyances , and taking it as *[ I » 4 J 
fuch, it is fubjeefc to this objection. But as it may be taken as • 

two fevcral, it mav^s well be taken as one fingle conveyance ; and A deed, a fine, 
the deed, the fine, and the leVoverj, may well be taken as feveral ,nd a recovery, 
parts of one and the fame conveyance, which is the cafe in quef- con '* 

tion, and eaiily refolvcd , for where luch a co \ eyance is made by 
k .deed, fine, and common recovery, though the eftate do move 
from one to another (as conduits), vet the eftate originally moves 
only from the conuior, and the eftate is always 111 a manner 111 
him ; as if the eftate be declared to one for life, remainder in tail, 
and no limitation of the ufe of the fee, the ufe (hall rcfult back to 
the conufor, and not go to the conufees or recoverors. And fo if 
theie be a limitation of the ufe of the fee, that ufe fhall and muft: 
aufe out of the tftate of the conufor, and not out of the eftate of 
the recoverors, IVtlliams' Cafe (b) in the queen's bench, is the 
fame as this exprefcly. T. here w is a power of revocation, and 
a covenant to levy a fine , and *ftcr that was done, it was ques¬ 
tioned, Whether the fine levied had not deftroyed the power ? But 
it was held that the deed and the fine weic but one conveyance, and 
Xiot any deftru&ion of that power, being contained as it were m 
• one and the fame deed, they both making but one conveyance, and 
fiom the very nature of the thing were to be efteeined only as 
ievcral parts of one enure thing, and if the ufe be to the conufees • 

(O 
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in fee, in this c-f. it was not to give them an eftate in the land, 
but in order to fuffer a recovery; and their eftates are determined 
by the recoveries bdbg to them for that particular purpofc only* 
But as I {aid, the eftate moves originally from the conufor $ what 
he has not parted with, is dill in him, and therefore fo much thereof 
as is not declared upon the recovery, (hall be ftill to the old ufe ; 
the nature of the common recovery being but as an inftrument 
for railing of the ufe. The fecond thing infilled on for the de¬ 
fendant was, that here is a power referved to the wife, and this 
was faid had altered the eftate, it being fubje&ed and fubfervient 
* to a new power; for that notir {h£ might difpofe of it in another 
mapner than {he could do, had it been only her old interell. But 
I do not take this to be any new ufr, or to have altered the old 
eftate (a): it is only a right (or powef) of difpoftng of the inhe-? 
ritance, which otherwife ihe could not have done, this being only 
a new qualification of the old eftate. Where an eftate has a new? 
qualification depending upon a new contingency, or where an 
eftate is n»adc liable to be difpofed of in a new manner, fuch power, 
until it be executed, doth not alter the former ufe of the land. If 
{he had purlued the power, no doubt all thofe uics had been new 
ufes ; becaufe in fuch cafe there had been a new eilate created out 
of the old eftate, and they would have come in as if their eftate 
had been particularly limited. But before that power is executed 
file has only htr antient inheritance, and the former eftate ftill 
cxifts. If a man convey an eftate to the ufe of fuch perfonsashe 
fhall appoint by writing, in the prefence of yl. and B. till he 
has executed this power the ufe of the fee is the fame as it was 
before, and fubjedt to be determined only by the execution of fuch 
contingent power, which by fuch new provifion does (ubfift upon 
and affedt the land, and till that be executed, he is tenant in fed as 
he was before. So if a man make an agreement to marry his fon, 
and it is agreed that the ufe fhall be to the man in fee, till the mar« 
riage takes eflecl, this is ftill the old ufe, but determinable upon 
a new contingency, which he hath fubjedted it to by this new con¬ 
veyance; fo that this power will not alter the eftate at all; and until 
the power is executed in this cafe, ihe had her old eftate in her,/. 
thfe refidue of what {he had not difpofed of, which was the re¬ 
mainder in fee; which being derived to her ex parte maternciy the 
plaintiff ought to have his judgment (£). 


(a) See Hurft v. Earl Wmchclfea, 
t. Euir, 879. 

( If) See Price v. Langford, 1. Show. 
92. S C. Salk. 337. S. C. Carth. 740. 
S C. Holt, *53. Karris v. TheEUhop 
of London, 2. Peer. Wms. 139. Ann- 
ftiong v. Woolfcy, 2. Wilf. 19. Tre- 
$oneil v. Strathan, 2. Stra. j 179. S. C. 


1. Wilf. 66. S. C. from a manuscript 
note of Lord Kenyon, 5. Term Rep. 
j 07. nuh . Alfton Dough 769. 

77j. Hutche fon *r/ t Hammond, 3. Brown 
C. C. 128. and Rot, on the demife Of 
Crow, t/. Baldwcfc and Others, 5. Term 
Rep. 104. 
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l ’Jufices. 


* Bifliop a^anift Eagle. 


* [ *56 J 

Cafe 241 . 


O N A motion in arrefl of judgment, that In a tint of Ana&onofac* 
account , brought by the churchwardens of the panOi 
ot St. Bat tbolomcu , in the city ot 1 011dm , againft the ^ aga ^ ft 
• defendant^ judgment was given for the plaintiff* th it the firlt predecef* 
judgment ought to be quod, comput t . fois, charging 

Salkeld faid, the declaration luppoies, that the defendant re- 
ccived fevcral fums of mone>, viz by the fevcral pufons herein vcra j f uing ^ 


account ougiu 10 »c tcumn , r -- --~- . out ttaung 

uncertain, judgment quod computet (hall not be as to that, but only 

as $0 what is certain. ly, »* b*d| but 

Secondly, They onght to be charged receives, and not * <*|£ 

is bailiffs, and cited the c*ic of Bwdit v. Ibuile (bj. dedarationgood. 

Thirdly. It was {kid, they ought not to be charged per manus the Court r m*y 

pJoclnanorum , but b) particular names , for the greater cer-*^ e £ “ 

taanty. 1 *»ve judgment 

qi d co ipuunt as to thofc which arc good —S. C 10 Mod. as. 


(a) See Year B 00 V 43 3 I 1 

at and pL 23. b. 


(*) ** Lev ta 6 See alfo Robfcrt v. 
4"dru\\s, Cro. Liiz. 83. 

E contra , 



f * 



Buno r 


Zaql&. 
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Michaelmas Teitti, 



E contra* The plaintiff is the prefent churcfewawJen, andthc 
defendant is the laft churchwarden; he is well charged as r re- 
ceiver ; ami tf he fiiould have been charged as bailiff, they ought 
to have pleaded it (tf). 

Mr. Eyres contra . By the defendant’s pleading <c that he 
4< was not churchwarden (£),” he has admitted the charge in the 
declaration. 3. Keble , 425. 2. Lev . 126. 1. .R0//. aftr. 301 f 
Ch. £/V. 172. 

f 

* Dee, Common Serjeant. In an action of account ag^in(l c a 
receiver, it need not be charged by whofe hands he received,&c. (r). 
And to avoid prolixity in the pleadings ( d ), the defendant ought 
to have demurred (*•). 

f • 

Cheshire, Serjeant , for arrefting the judgment, urged, that 
if the nature of the a&ion requires that particulars fhould be* 
ibewn, it is out of the reafon of the cafes about prolixity of 
pleading. 


\ 




Powell, JuJlice . Actions of account between merchants 
need not fet out the particulars, quaji dicat ; but otherwife here. 
A ch rchwarden mull be charged as receiver ; and the receipt is 
traverfabk, and you mult fay by whofe hands, and go to the 
country ; or tile, if you do not lay by whofe hands, he may wage 
his law ; becaufe it fha.Il be prefumed to be from the hands of the 
plaintiff himfelf, and therefore in fuch a cafe he may wage his law. 
The allegation iL per manus parochianorum 99 is very general; and 
he thought they ought to have fet out the particular receipts of the 
particular perfons: but if the cafe of Burilct v. ‘Thurle be as it is 
cited, then 4t per manus parochianorum 99 will be as if they had not 
let out by whole hands at all (f). But the queffion is. Whether, 
by their talcing illiic upon a collateral plea, they do not come too 
late to except againli the incertainty of the declaration, as it was* 
determined in that calc cf Eurdst v, Thurle. 


Holt, Chief jfujlicc. They come now upon the postra*’s 
being rcitnncil betel c judgment quod comput t ; and as to that part 
of me dccl irarion which charges the receipt c< per manus pare- 
cl'innoru/rf* we may well abate it, for it is impel fedlly charged 
ami uncertain, and give judgment quod computet as to the reft. 


«< 

(a) A trrrcl r t brought an a&ion of 
accciim -ajainrt Jus /t-rioi , and charted 
fci.n a«i /•<«■/ittr c; dtvers p*x>d«; and mer¬ 
chandizes. 1 he plaintiff had judgment 
quod it mfun*, by default. '1 he delendjni 
pleaded before the auditors, and the plain¬ 
tiff demuircd to tl.c pica, and judgment 
for the plaint ff. On a rneticn in nr reft 
of judgment, I i/.•*:, Cti*f yvfitce^ fuid, 
• ;}[- deter.dart flu uld have hem charged 
a* uctl.f. but fheuki have dcmuircrt 
to me fl'.t.iaiftt.iiAi, and cannot take ad** 


vantage cf it after judgment qt/cd ccmfipet. 
Runlet 1-. Tfurir, 2. Ltv. Ji 6 . 

(/*) Sec S. C. 10. Mod. %%. 

(r) Dyer, 183. b. 

(d) Mints i\ Bethel, Cro. Elfy 749- 
(*) 1. Rol. Rep. 391. g. 

(/) Where a tenant in common de$nirps 
againft another as mtrrer, it ought tc» *■ 
be /hewn by v. h »ft hands lit* receives it; 
otherwii* he ought ta be * charged aa 
Iwiiff, Walker *v. Hull.day, Colpy. Rep. 

And, 



sz. 
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Square, Whetfiet 
if a charter au¬ 
thorize a corpo* 
ratiqn to roaka 
“ all mcnivbat. 
Ci fotver" free, 
it authorizes the 
ek t t;on of per- 
fons not belong* 
ing to the city. 


Michaelmas Term, 7. Queen Anne* In B. It. 

And THE Court abated it, as to the uncertain charge for the 
hundred* pounds ; and faid, that if judgment quod computet had 
not been given, then he would lofe the benefit of Cofts upon the 
plea of the collateral matter, 

^ . / y 

Holt, Chief JuJlicc^ alfo faid, ley gager was originally intro- Rea *’ on , 
duced for the benefit of the plaintiff; and that it was fuppofed the » 

defendant would, upon the facrednefs of his oath, difeover more bcm5 alJow ®* , j 
than the plaintiff could charge or prove ; and therefore, unlefs the 
defendant in fuch cafe would purge hlmfelf by oath, the plaintiff # 

foould recover. j 

* The Queen againfi The Mayor, ?cc. of Hereford. Cafe 243, 

^OIR SIMON HARCOURT argued this cafe thus: There are 
three charges in this information. First, bor taking men 
non in communitatem burgi. Secondly, For takfhg men not of 
the town. Thirdly, For making them free of the borough. 

The charter of Kin^ Philip and Queen Mary fays generally, 

“ that they make otnnes homines quojeunque >" but no relhiJiive 
words arc therein, and fo it gives no more than the law gives. 

IO. Co, 92. King fames the Firft's charter fays, M not exceed- 
tc ing three.” King Charles the Second grams them “ to ufe, 

exercife, See . in all and every fuch manner as theretofore they 
4C had doneand this feems to reilore Qitecn Mary's charter 
and to enlarge King fames'* \ fo tint this iffue about acting under 
King fames' s charter is unmateiiai. 

Mr. Lutwych. The charter of King Qharles the Second has, 
by way of new grant, given them every privilege they had before. 

The queftion was. Whether there being no reftri&ive words in 
•Queen Alary's charter, if thereby they might by law have taken 
in whom they had pleafed, into their corporation, from any part 
of the kingdom, when the queen incorporated the men of fuch a 
place only ? Queen. Marys charter grants them a power to make 
« omnes homines quofeunque tenants and inhabitantsand the 
charter of James the Firjl reftrains them to three. King Charles 
the Second grants them'“ to exercife, ufe, and enjoy all privileges 
“ they at any time before ever ufed.” It is objected, that the 
iffue being upon King James's charter was immaterial, Queen 
Mary's charter being rcitored by the general grantof King Charles 
the Second, 

Another obje&ion is, that in the dijlringas it is not faid in what 
Saufe. Raft, Ent . 330. 125. or 225. 

Harcourt, Solicitor General . The affirmative grant imports 
a reftriftion in the effential part of the corporation, and not to be 
compared to the cafes of by-laws, &c. ; for they are generally in¬ 
cident to all corporations $ but this is particular. 


Powei*!,. 
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Th* 

Watoi, &c. 

. or 

Htasrono. 

SO*. 


Micfeidmas TeMte* <7; Qaettr. 


♦ Powell* Juftice. The queftion is, Whether this corpo¬ 
ration can make perfons free thereof who live out of the tywn ? 

• * 
Holt, Chief JuJiice. As this corporation is conftituted, all 
perfons that are inhabitants are of the corporation as fuch ; and he 
(aid they were freemen : 


u 



But Powell, fuflice^ thought that would be of dangerous 
coniequence, that by their mere coming and inhabiting there* 
they (hould gain a freedom, 

0 

But doubrlefs by the antient and cbmmon law, a refidenee for a 
year,and a day within any free borough, made the party free of 
that borough : and though he was a villein before, he thence* 
forward became a freeman. 


Note, This cafe was ordered to ftand in the paper to be fo-* 
Jemnly argued.* 


Cafe 243, 

y 

A dtvife “ to 

** my owm right 
«< he.rs male for 
,?• ever," fhall 
extend only to 
fie heir* male of 
tix lady of the 
aror, ard nut 
yyacolhteral bei «*. 

s. c. 3. Salk. 


Ford agaitift Offiilfton. 


A DEVISE was to a man with feveral remainders; and a rc- 
mainder over u to the heirs males of tne devifor.” 


The queftion was, Whether a collateral heir male could take 
by this devifc ? 

And the Court were clear, he could not; and the teftator 
not having an heir male of his body #at the time of his death, they 
held it a void limitation (a ); and faid, in the king’s cafe of a grant 
to the heir male, it is void ; but in that of a common perfon, it is 
a fee, and the word ^ male” is idle. For u heirs male, &c.” ir* 
a will are always intended, ct of the body,” and imply an eftate- * 
t^il (if). 


See the cafe of Pybus %?. Mitford , Uc. (c}. 


(a) It wjS fuid by Parxt*, Lord 
CIjic.U jr t .n the caft of v. Tcin rh, 

2. Petr. Wm?. 1 winch was pru fJy 
finrnbr to the yrofent caft, that th.s was 
determined r.t trial* ut bar m evtiy 
court in fPJlmwJIc’-JJuii, ard apj e^nd 
to be „fo very plain a cafe. that .n &.z 
bench tlit plaint ft ’* own C.unid 
would not sfk for a fptcial verdid.— 
LrwC. Chan. 54. * 

(A) Sec Counden */. C!crk, Hob. 3?. 
SjouthvOt v. Stew ell, 1 Mod. 22^. 237. 


S. C. Frecm. 216. S. C. z. Mod. 207. 
Stirling v. Jitinck, Pric. Ch. 54. Dawes 
*t. Tcrrrrs, z. Peer. Wms. 4. Browq 
v. ILrkltiun, 1. Stra^ 35. Wilks ,v. 
Palmer, 5. Buir. 2615 S. C. 2. Black. 
Rep. 687. Cwynne */. Hook, S. Vincr* 
317. pi. 13. and ft* Mr- Hargrave’s 
Note ( 3 ) to Co. Lit. 24- b. 

(c) 2. Lev. 75. Raym. 22S. s. Venn. 
372. 1. Mod. 121. 159. 3. Keb. *33. 

3:6. 338. j. Frecm. 351 365. 




The 
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• The Queen againfi Pre\tf. 

cik Peter king moved to quafh an indi&menc againft a 

^ firgt-makert for dyeing his own lerges, he not having ferved as 
an apprentice to the dyeing tradej for that it was not faid in the 
indi&ment, that he was 41 a common dyer,” and that he might 
lawfully dye his own wool; and he faid, it was fo adjudged m a 
cafe, where becaufe * it was not laid a common baker, it was held 
ill [a) i for any man may bake for himfelf, and lohe may dye, &c. 

m 

But the Court held thd indiffcment well enough, being not 
like the cafe of a baker \ for many people bake their own breatf (£), 
but a dyer is a feparate tirade. 


% 


Cafe 244. 

A fergt-maker 
may be 
on 5. 

for ufing m* 
trade of *Jycr,m 
dyeing his own f 
fugei, if he ha* 
not ftrved as an* 
apprentice so ^ 
tnc trade* 

*[*903 


And Holt, Chief Juflice^ cited a cafe, where a comb-maket 
• was indittcd for exerciiing the trade of a horn-prijer^ though he 
ufed horn for making his combs ; and it was adjudged it lay, be* 
caufe it was a diftmci trade (c). 


(<*3 Moot* S86. Hob 1S3 2 Roll. 1 c how 242 266 S C 2 Sau: 6lc. 

Rep 3-6 S C 3. Med. 313 Hunter Moor, 

(£) S, Co 129. 11 Co 54, Cro. No), 133 French i Ad.’ms, ? Will*. 

Car 499. Cuth 1G3 16S. 2. B 1 Rep 233 

See Hobbs qn tam v Young, 


Walker agateJl Atwood. Cafe 245. 

A N action was brought on a bill of exchange. The bill was If a b.l! of e*v 
*** drawn the eighth of Ap%il 1707, upon Atwood , to pay fifteen change be drawn 
pounds to Godfrey ; the bill being ihewn to Atuoody he promt fed on A w,thout 
to pay it on the eighteenth of Apt.I 1707. Afterwards this bill !s 

was affigned to Walker , who bro ight tins action, and declared on to be paid, « 
* the cufiom, See, P a, d fromfi by 

Upon a demurrer to the declaration, piy it any 

Mr. SaLKELD for the defendant f\id, that the bill being to pay \ i ^oAmuS > ttmt 
a fum of money, and no day faid when it fhould be paid, it muft be within th/cuf- 
paid on fight \ therefore this ptomifc to pay two or tone months tom of imr- 
after, viz. the eighth of S^ptet/iLcr^ is a new agreement, «md confc- c,>unti ' 
quently the adfion muft be founded on the new agreement, and 
not upon the cuftoin of merchants. 


Powfll, Jufliee. The cuftom of mcichant 0 is by the accep¬ 
tance, and a promife to pay at fuch a time is good, and he is bound 
bythe cuftoin of merchants, by acceptance, to pay at the time ap- 
^•^omted (a), and therefore the plaintiff has declared well on the 
\ Cuftom of merchants 3 and if it ihould not bind him on the cuftom, 


(*) See Wegerfloffev Kccnc, i Sn i. fern t* P*got, Salk. 22- Micford v.. 
*15.220. Petit 1/ Bcnfon, Comb 452. Walcor, 1 Ld. Ray 5-4 
fcJhjp Chitty, 2. Stra. 2295 Jack- 



*#> 


*** 


’T' 


WAtltifc 

agamfi 

Atwooo. 
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it would not at all, becaufe no indebitatus ajfumpjit lies on the ac* 
ceptance. * 

Judgment was given for the plaintiff^ uiji: by Powell* 
Powys, and Gould, J'Jlua , Holt, Chief JuJhcc % abfent. 


* Anonymous. 

AfoWier m cuf- a MAN lu.no; excommunicated fo- non-payment of colls, in a 
tody on an ex- A f uit f or tlt he< in the court chntttati, 

tmmu rnMto ca- 

fnxda fliall be Mr Lot\m ch moved to difcharg,. him, he beinjr in cuftody 
«Wcharged. U p 0t * an \ , % nuato cipic'ido, becaufe lie was cnlifted a loldicr 

according to the act of parliament, whjch fays, M If any ptfribn 
%. w be 4 ng in cuftod) upon any proctfs, Ac ” 

The Cor ri did n t ndcharge h.m upon this motion* • 

Butafteruai <s, it b ing moved again, 

Holt, Chi * Jvjz c, fill. Since t*u Tudjcs ot the court of 
common pie s aic of opinion, th it a man in < xtet uofi Hull be dis¬ 
charged, hung cnLfUd as a fold it r, a man in execution on an ex¬ 
communicato capiendo is within the fame? rtafon, 

And therefore by the Court he uaadilchiiocd. 

But he i 4 d,hc never w »s of inion, that this act fliou l d extend 
farther than n jnc proctfs , and nottoperfons in execution (a). 

(a) $*< v, Da vac-., port. 2 34 . Mafon j Vcvlon, pill 25 *, 

% 

# 

Cafe 247. We]ls a S ut, fi Ccrg'ilon. 

If thecondir on TYEBT f( r fcten pounds brough* 1 y A! entdn Ttigufon agamft • 
pf abond be re- Tin. /pills, on a bond u ted tnc Uvuity-fixth of Of r obir 1705. 

Co^tofizudc Upon oyer of the condition, u whs fet forth, lc Whtrf as ‘John 
8. C poll 199. ** IVeHsi the Ion ot the* hid 7 bon is It- tils th<* plaintiff, did put 
8 C a Stlk u hi Tilt if apprentice* to the (aid Altxandet Jeigujon for (even years $ 

«• and whlreas the faid John Uells is defirous to be acquitted 
cc of the laid apprenticeflnp, and to have his hid indentures deli- 
« vered up ; and w HuRP as tne hid Thomas fPells and Alexander 
« Fergujon are agreed, that for and in confideration of the delivery 
« up of the laid indentures, and acquitting the faid John Wells of 
“ hi> apprenticcfhip, he the faid Thomas Wells has paid unto the 
« faid Alexander Fergujon two guineas in gold, and has agreed 
tc to pay ofl or otherwife indemnify the laid Alexander Fergufoits 
« of and from the payment of a cutain note given by the laid 
« Alexander Fergujon to one Chailcs London , the former matter 
• r -1 of the faid John Wells , for * payment of four pounds to Charles 
L 9 * J cc London , Now the condition of this obligation is fiich, 
u that if the hid Ti omas l r /tU j, his executors and admmiftrators; 

* Iball 
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* c (hall and do, before any fuit or action brought, &c. by Charles s 
u London, his executors and adminiftrators, &c. on or by reaion 
<c of theTaid note againft the faid Alexander Fergufon , his execu- 
w tors, &c. caufe or procure the faid note to be delivered up to 
4C the faid Alexander Fergufon , his executors* adminiftrators, &c. 

44 to be cancelled, or otherwife that the faid Alexander Fergufon *> 

44 be fued and compelled to pay the faid fum of four pounds to the 

€C faid Charles London , his executors, &c. and that he the faid 

,c Thomas Wells , his executors, &c*do not then immediately re- 

€i pay fuch fum of four pounds to Alexander Fergufon , his exe- 

€< *cutors, &c. with all cofts, charges, and fatisfa&ion of all da- 

<c mages* fuftained by reafon thereof, or the profecution thereupon, 

« he or they having notice left of fuch profecution ; thcn*the 
« obligation tojje void andlof none effect, orelfe to lland, remain, 
and be in full force and virtue.” 

* After verdict, it was moved in arreft of judgment: 

And Mr. Raymond for the defendant faid, the plaintiff had no 5. Co. n. b- 
caufe of action ; for the condition being in the disjun&ive, the 
defendant may perform which part he will, and here he has per¬ 
formed the latter part, viz. he has not repaid the money ; and the 
condition of an obligation (hall not be conflrued contrary to the 
exprefs words, though the parties intend otherwife: and to main¬ 
tain this, he cited Colethurjl v. Bedjujftn (a). Needier v. Gueji (b) 9 
and the cafe of Inglcdew v. Crifp (c), which was debt on a bond 
penal, reciting, that the plaintiff had agreed to fell the defendant fo 
many flacks of wood, and the defendant covenanted to pay for every • 

hundred (lacks thirty-five pounds. An action was brought for 
three hundred and ten pounds* for fo many one hundred and fifty 
ftacks; and on demurrer, judgment was given for the plaintiff; 
becaufe the agreement being for every hundred, and not faid 
fecundum rat am , he could not recover. And the cafe of Vernon 
v. Alfop (d), which was debt on a bond, conditioned to pay feven 
pounds by two (hillings a week until the feven pounds is paid ; 
and if he fail of payment of the two (hillings at any of the days it 
ought to be paid, the obligation to be void; and it was adjudged, 
that the condition (hall be taken diflributively (e). * But for a * [ 193 1 

cafe in point he cited the Year-Book of Henry the Sixth (f) 9 u 
where was Littleton's opinion, that if a man bind himfclf in an 
obligation of one hundred pounds, where the condition is,, that if 
the defendant do not pay the obligee ten pounds, that the obliga- 

M force, for that the obligation frail not 
11 be of no effeft, if by any means it may 
lt be made good.” See alfo S. C. a. Sid. 

105. that it was adjudged that the obli* 
gation was Angle, and the condition re¬ 
pugnant and void, S. C. Ray. 68. ad¬ 
judged for the plaintiff, becaufe the con- 
d.tion is fenfelefs, and then the obligation 
it, in full force and Angle. 

(/) Year-Book 34. Hen. 6. pi. 10. ^ 

tion 



(*) Plowd. 30. 

{ 1 ) Allen, 9. S. CPStiles, 12. 

(*} a. Ld. Ray. 814. S. C. 7. Mod.77. 
Lev. 77. S. C. 1. Keb. 306. 

'4x6/451. 

* (e) “ That is,*' continues the Book, 

41 by v referring particulars to particulars. 
At nrin. that if he paid the feven pounds 
« the Obligation frould be void, but if lie 
•• faded of paying the two frilling? at 
a* any of the days it frould be in- lilil 
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Wtttt tion (hall be void, this (hall avoid the obligation, though the in- 
tent was otherwile; becaufe the woids of the Condition muft be 
^ SO * OK ' obferved. 

• Mr. Williams for the plaintiff faid, that if the condition be 

not, that he (hall pay off that which the bond is given to fecure* 
the condition is incontinent. Betides, it is recited in the condition 
of the bond, that it is agreed the defendant (hall pay off the note 
or indemnify; therefore it is plain it is a repugnant condition, and 
the rule is, that when the condition is repugnant and infenfible, 
the obligation is tingle; to prove which he cited Maleverer p . 
Hawkjly (aj y and the cafe of VernSn v. Alfop (h). 

ftoLT, Chief JuJIice* The condition is, that if be deliver Up 
the note before it be put in fuit, or if be put in fuit, and the 
plaintiff forced to pay, and then if he do not repay the money the 
obligation to be void, &c. this is a contradiction and repugnancy* 

Powei I, fuftice . The cafe in the Yt ar-Bcol is as Mr. Ray- 
Mono has put it; but that difFeis much fiom this, foi there was 
no repugnancy. But here the rtcital in the former part ot the 
condition is repugnant to the latter part. 

Upon this argument it was adjourned with a Curia advifarc 
vult until another day in this Term , and then 

The Court gave judgment for the pbi"tiff (r). 

And Holt, Chief JuJI n , faid, the condition was repugnant ; 
and no difference between this an 1 the c tiff In non v. Aljop (d)% 
And he (aid the cafe in tL~ \ L..,-Look of Hnvy the Sixth (e) 
was not law. * 


f«) ft Sauhd 78. S C z Mod 35. 
S. C. x. Vent 39. 

(*) 1 Lev 77. S. C. 1 Sid, 105 
S C Ray 68 

(c) See 1 rott •v Spurting Moor, 8 x 1 
Wells v. Wright, 2 Mod 2S5 Holme* 
«. Ivy, ft Show. 16. 


(d) 1 Lev 77 1 Sid *05. 

(r) 34. tin 6 pi IO. And not* 
t’i % cafe was dcubted by Sir FrancxI 
No ’•h in the cafe of Well* v. Wright, 
2 Alod 2O5 
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Cafe 248. 

If, during the 
cle&ion bf a 
member of par- 
Lament, a voter, 
in rhe prefence 
of the candidate, 
hold up money 
in his hand, and 
fay,* < Thefe gm- 
** neas are At . 
** A.'* (the can- 
** date) ; they 
the are 


Bqndifli cigainji Lindfty. 

/fc pHE PLAINTIFF declared, that he being bottuty verusy honeJlus y 
**• prebus, et fidel. Juldit. tt ligeus Anna; 7 eg in o'y £$Y. and having 
good intereft among the burgefles of the borough of Cambridge > 
and ffandir g as a candidate ** for that borod|;h, the defendant 
ext/iens burgenjis ejufdem burgj Cantabr . et habens fuffi agium in 
elettione et teturno burgenjium parlia?nent . pro burgo f>t eedTth^ 
parliament . defenntur . pramifjoi . non tgnai us y fed machinant et% 
s maht tote intendens ipfum the plaintiff minus rite prergravarey&c.** 
and to hinder him from being chofen, holding in his hands three 

were given to me to vote for him, he has bought my vrte , and he (hall have it ; M 
actionable, 

guineas* 


u 


CC 

u 
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guineas, in the pretence of many people, burgefles of the faid bo¬ 
rough of Cambridge, tunc et ibidem palam , public}, false, et mahtiose 
dixit, et ajjtruit, et fropalavit de eodem the plaintiff, hac falja, ffta, 
malitiofa et opproboja verba Jngltcana fequentia , viz. “ thefe 
u guineas (innuendo prad. has pecias auri cuncat. vocat. 
c< guineas *,) and two more (innuendo duas aL petias auri 
41 cuneat. vocat. guineas, and two half-guineas) are Mr. Ben - 
€C dtjb’s (eundnn the plaintiff innuendo), his money, and were 
<c given me to vote for him, and he has bought (innuendo 
44 J u fftagiurn ipftus the defendant), and he lhall have it.*' 

* 

Upon iffue joined, and a trial and verdiCl for the plaintiff, it 
was moved in arieft of judgment, viz, exceptions were takefTby 

Mr. Thompson for the defendant , 

First, That thefe words are not aCtionable; for no words are 
actionable except they fubjcCt the plaintiff to a temporal punifti- 
tnent, or a Ipecial damage, and here is nothing fpoken that will 
fubjeCfc the plaintiff to an indi&mcnt on the ffatute. And Lord 
Coke (a) lays, bi ibei y is when one takes a fee in a judicial place. 

SfcjNDLY, That the words are infenfible, for when the plain¬ 
tiff has given the money to the defendant, it cannot be the plaintiff’s 
money. • 

Thirdly, That it is not avcrreJ through the whole pleading, 
that the plaintiff did not give the money, &c. 

Fourthly, That the fhcriff pr septum funm mifijfet majori 
prad . lurgi Can*a hr. ad ehgend.it rcturnand . duos hurgenfes ejt/f- 
dem burgi ad ijjend. ft di/er viend. pro buy go prad. in parliament6 
illo y &c. and it fhould be to the mayor and burgeffes; and (ergo) 
*the fpeakmg thefe words is no offence, in cafe of fuch an 
eleChon. 

Holt, Chief Juft ice. It need not be averred that the plaintiff 
did not give the money to the defendant to vote for him, for it is 
laid, hac falja, fitia, mahtiofa verba, which * is well enough. 
And as to the precept being dneCted to the mayr to chufe, and 
not faid to caufe to be chofen, he faid, it was well ' tough after ver- 
diCfc; becaufe it muft be proved at the trial that the eleClion tvas 
lnade by the buigeffes. And as to the meiits of the caufe, he was 
clear of opinion that the aCtion lay. 

And judgment was given for the plaintiff, per Holt, Chief 
' tujiicc , Powiis and Gould, Juftues \ Powell, Juftice , 
-ibfeiic. 


Tho 


Bind** 

aganji 

LiMKir. 
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Caft 24-9. 


The Queen agaiajl Shaftow. 


An faididtment 

will not lie for 
faying of a juf- 
ticeofthe peace, 
44 You are an 
44 informing 
“ rogue, rafcal, 
44 and Viliam. '* 
Ante, 166. 


INDICTMENT for faying, M You are an informing rogue, aft 
1 “ informing rafeal, and an informing villain,” knowing him 
to be a juftice of the peace. 


Mr. Lutwych moved to quafli this indictment. 

And per Curiam it was quafhed nifi y the end of the Term 5 
for words faid of a juftice of peace are not indictable, according to 
the late refolutions between The §hften v. IVrigbtfon (a). 


* 

(/») See ante, Eaftcr Term, 7. jinn. what is called difcrctio Cirriar.— Noti ft 

page 166 .—Sid uare % for this point is former editm. 

«tiy unfettied, it depending much on 


Cafe 250. 

A prohibition 
granted for fay¬ 
ing “ fhe has 
41 made her huf- 
m band a cuckold” 
on a fuggclbon 
that the words 
were fpoken in 
London . 

Andr. 500. 

2. Wilf. 7 i- 
4 Bac. Abr. 

5 **- 
2. Term 

473- 


Bennct agahft King. 

/f SAID to B. that ic fhe made her hufband a cuckold j” J?# 
libelled againft A. in the fpiritual court. 

Mr. Southouse moved upon fuggeftion, that the words were 
fpoken in London 5 and though it is not calling her u whore” 
directly, fet it is calling her fo by implication. 

Holt, Chief JnJlice . If the cuftom of London extend to 
punifli a woman who makes her hufband a cuckold, then a prohi¬ 
bition may be granted ; for the foundation of granting a prohibition, 
for calling a woman 11 whore” in London, is, becaufe they by cuf¬ 
tom punifli whores there by carting them j and an a&ion lies there 
for calling a woman w whore.” 

And afterwards, at another day this Term, they granted a pro¬ 
hibition, becaufe thefe words arc actionable in London [a). 


(c) Vicar© Worth, Stra. 471. S. C. Andr. 7. Hodgkin v. Corbet, 
Ar£>ie */. Hunt, Stra. 187. Cook v. 8. Mod. 114. S. C. 1. Stra. 545. 
W* 1 )gfit]d, Fort. 347. S. C. Stra. 555. Staunton v. Jones, Doug!. 3So. noth. 


*[196] 

Cafe 251. 

Promift? to the 
inteftate, and a 
■ promife to the 
adminiltrator 
joined, ramtnt 
damn a to one 
helps it. 


* Tate againft Whiting. 

A SSUMPSIT upon fcveral promifes brought by an adminit 
ti ator cum tejiamento annexo \ two whereof were made to the 
inteftate, and the third laid thus: Whereas the defendant Tati 
was indebted to the inteftate, and letters of adminiftration granted 
to the plaintiff 5 he the defendant, inconfideration that the plaintnT 
would forbear to fue, promifed to pay. 

This was in error out of the court of common pleas. 


Mr. Whit ACRE for the plaintiff in error i aid, that thefe pro¬ 
mifes could not be joined 3 for that the laft promife is made to the 

adjniniftrator 
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adminiftrator himfelf; and it is a queftion, whether the remittit 
damn a, vf hich was entered after verdict, will help it; and cited 
the cafe of Rogers v. Cook (a). 

Holt, Chief Jr/lice^ faid, he would not allow that Book as an. 
authority. But yet he admitted, that thefe promifes could not be 
joined, and upon a demurrer it had been ill; but now the remittit 
damn a has cured it (b ); for if the hufband and wife join in an ac¬ 
tion of battery, for the battery of both, if the defendant be found 
l< not guilty” as to the hufband, and guilty quoad the wife, and a 
remittit damn* be entered as *to the hufband, it is good, though 
prima facie they could not join (r) ; and fo in this cafe. m 

Judgment was affirmed 


Tat* 

a f tii nft 

Whitin®. 



(r?) 1 Show. 366. S. C. Salk. io. 
St C. C.irth. 235. 

• (£) But fee Rofe •v. Bowler, that 

where the criufe cf clemuircr to a d'da- 
ration is, that the counts are improperly 
joined, the plaintiff cannot enter a nolle 
prsjcqui as to fome and leave others ic- 
iiidjiitnr;, 1. H. Bl. Rep. 109. 

(.-) Vide uicord. Cro. Jac. 501. Jones, 


440. Owen, 82. Centra, Yelv. 89. 
Cro. Jac. 538. Cio. Car. 90. Cupps 
v. Ingledcw, 7. Mod. 88. 

(d) See accordingly Jones v, Wilfon, 
poll. 256. Hooker, Executrix, v. Quil. 
ter, 1. Wilf. 172. S C. 2. Stra. 1271, 
I’etue, Executor, v. Jlannay, 3. Term 
Rep. 659. Jennings v. Newman, 
4. Tcrnl Rep 347. 


Bufhel again ft Burland. 


Cafe 252* 


IN ejectment on a fpecial verdift, the cafe in fhort was : A. a deed dedaring* 
■* and B. his wife, levied a fine ; and four years after they made dated hr fore 
a deed to declare the ufes, in which there are thefe words, <c All a " d -xecutedafter 
cc and every fine or fines levied, or to be levied, fhall be to the ip! 

w ufes of the deed.” pear that the fine 

• This cafe was argued in Rafter Term, in the feventh year of therein*de! 
Queen Anne , by Serjeant Pratt and Serjeant Hooper, dared, 
and adjourned to this Term. % j- 197 J 

* Pratt, Serjeant^ argued, that the fine was'good ; for though s c ^ 

the deed was long after, and thefe word 4 -, 4t all and every fine or $ Co 26* ^ 

“ fines, levied or to be levied, fhall be, &c.” jvr the jury find that 9! Co. xo. 

.it related to the fine before levied, and inaited on Dozuntan's Comb. 429. 

Cafe (a). Salk. 677. 

J 1 *2. Roll. Abr. 


Hooper, Serjeant , argued, that Dcwman* s Cafe was before 799. 
the ftatute of Frauds and Perjuries ( b ), when declarations of ufes *• 7 « 

might be by parol; and made feveial differences between this and 
jDmvsn'in 1 s Cafe ; and if this was good, where was the freehold all 
. -cue while between the levying of the fine and the execution of 
•the deed ? and bolides, bv the vvotds of the deed, it is plain it ic- 
lated to a fubfequent fine; and he faid, that the verdict does not # 
fignify anything here ; for if the jury find what is not law, it does 


<«) 9. Co. 7. 


Abr. 7$z. 


Dyer. 136. 2. RoU. (£) 29. Car . 2. c, 3. 

Efts, 2x3. 

Q.* 


Sec Sanderson 


not 



i 


Michaelmas Term, 7. Queen Anne, In B. R. 


Busiitl 

art/ nit 

It'kLAND. 


not avail; as fuppofe they had found the that declaration of ufes 
had been by parol. 

Holt, Chief fuflice* and the Court faid, that the firft fine 
would be to no nfe, if this deed do not relate to it; and Bekunth's 
Cafe fa) fays, it (hall be good if the wife do not declare the 
contrary : if a fine be levied by hufband and wife in Vacation, and 
they make a deed of ufes of a fine levied in Trinity Term fas in 
judgment of law it is), it is good, though iince the ftatute of 
Frauds and Perjuries; and there is the lame objc£lion as to the 
freehold being in abeyance 5 and the time does not make any alte¬ 
ration. Or if a mail levy a fine, and the deed is loft, and four 
years after he make another deed, thef fine is good. Vhc ftatute 
of Frauds and Perjuries is out of the cafe; for it is'thereby declared 
<c that all fulfcqucnt deeds fiiall be as they were before/* 

Sed adjournaiur. • 


Holt, Chief fu(U:c, afterwards delivered the opinion of the 
Court.—The queftion is, this deed bca ing date before the fine 
levied, and not executed till after, and the jury having found that 
the fine was levied to the ufes therein declared, Whether it is fuf- 
ficicnt to declare the ufes of the fine ? We are all of opinion that 
it is. We think that, notwithstanding the flalute of Frauds and 
Perjuries, a fubfequent deed is now as good as it was before the 
ftatute. It ii> doubtful whether that ftatute extends to ufes, 
becaufe they ate not mentioned these, but only trufts ; notwith- 
ftanJiug we take trufts ai.J uies to bathe lame, in refpc&of trufts 
in then larger extent, and fo within the ftatute of Ufes. Here is 
what the ftatute requires, for here is a writing, and here is a deed. 
If you confider Dswumh s 6\</.■’, Afar* 191, 192. you will find 
th.s to be much ftrongcr; for the jury theie found, that the deed 
of ufes was (ubfequent, and the quellicn was. Whether the defcd 
Was fufticient to declare the ufes ? And in that cafe it was objected, 
uut there was a limitation of the ufe, without any impeachment of 
wafte, *./.iich cs»nr it be without deed. At the time of granting 
of tlie rcverilon there was no deed , but when the deed came, and 
declared the intent of the pai tv, then it was a fufHcient main foliation 
of the ufe, and the intent of the ^arty. And it is true, wafte could 
not be difpunifhablc without deed; but when the deed came, and 
made good tile ufe, it was well enough. 'I he jury here have cx- 
pr.i v found, that it was the intent of the pirtics at the time of 
!c\ ' «. the fine, that it fhould be to thole ufes. In Buffet's Cafe* 
Dj . ■, 136.///. 17. there was a recovery fullered, in the fixteenth 
yeai of Henry the Eighth* and the ufes woe not declared kIL the 
twentieth ; though it was before the ftatute, yet it was the fairfe s > 
tiling, and that is held a good decimation of the ufts. • 

Judgment for the plaintiff (/>). 


<* 


V) Niglitim^ale -r Frners, 3. Peer. Wins. 208. 

Langthofn 


(rf) 2. Co. 




Michaelmas Term, 7. Queen Anne, In B. R* 
Langthorn ava'inft Taylor. 


Cafe 253. 


• TERROR on a judgment in the court of common pleas in debt Executiontafcn 
■*“' upon the return of an ilegit . out P end,n ? * 

r * writ of error. 

The declaration was Th»t Af. Clayton by indenture demifed a 
houfe, and certain goods mentioned in a sciildult, f.r twenty- 
one years if * the faid lives fo long l.ve ; that the plaintiff reco- * £ IgS ] 
vered a debt of three hundred pounds agjinft her, and execution 
thereon. 

- • 

Raymond excepted, that %he execution was taken o it pending 

a wnt of error; and thit all the piccedents aic, that it ou"ht to 
appear to be with an affh^ntur (a). And that it not applying 
here that the jodgment was affiimed, it is erroneous. 

. Hon , Chnf Ju/hce. It mu ft either be a non prof, o: an af¬ 
firmance . You have indeed (hewn, that the execution was fuf- 
pc.tided by the writ of eirnr. and thcrcfoie they ought to have 
fhewn a c'cclai ltion buoic iluy took out execution. 

(*) 1 Suund 1C2 2,3 2 SaunJ 233 01 233 and 317, 


B iilcr ayh ft Cozens. Cafe 254. 

OlR PETER KING moved to have filltu/h in an aclion oflntrefpafs inter 
^ trdpafs, mtei alia , for OuuLng his lock upon his gate; and aI,a r breaking 
cittd an Anonymous Ctji m /tutus (a), and the cafe of Bairns v. ^at^^here^aH 
K (IgUf cl ( b J . be no moi t coffs 

CuR7» • Had it been fei taking an ay the lock, full cofls f,, *I n f ^l* 1 ^** 
might have been given. Ctrtl f, ^ 

Powfll, Juft he. But th*s feem*-to belaid as a ticfpafs inoidei 2 Vent 48. 

•to tiy the title; and wheie the fiechold comes in qucftion (c), Co rib ^3*4. 
there it is held full colb* fhall be; but wucic the freehold d<u.s ,^ 3 ^’ 

not come in queftion, tliue no moie cofta than damages. But if Bull n p 330. 
the Judge certify the trefpafs to be voluntary and malicious, thcie 1 Stia 5-7. 

the cofts aie to be full, b> iiatute 22. & 23. Car. 2. c. o. 3 Burr 12S2. 

J TiddSPraft. 

But it was adjourned (r/) to fee if the Judge who tried the caufe 640. 


would ceitify (e ). 

{a) 2 Vent 215. 

{b) 3 Mod 40 

({) 1 Ld R*> 7b 2 Si!k 6f*5 
(</) It it> faid t|wt if v «... \ tld w -ti m 
the rtauitt, lor the loci j. win fixed to 
t» . ports and lilt porta to the iitthohl, 
S C 6 Vm Abi 3*57 in niaig n. Ste 
alfo Reynolds v c./bournt, 5 Mod 74. 
Mitchtl •v Soaper, Bunh i6*» Hill-/. 
Rttves, Bull N P.329 Bath-/ Daf 
fey, Bull N P 330. Higgins n> Jen¬ 
nings, 1 Ld Ri) IH 4 - Blent 
Mithci, 1. b.ra. 6^5. Stilt man «/. 


Dough 779. 


Patrick, 2. Mod 141. Loid Dacre v. 
lebb, 2. Black 1131 

(r) See Reynolds <v Ldwaid., tint if 
i* appt ii onthctml, tint the trdpift, 
Sowtvcr finall, was committed nftn to¬ 
ut, and the juty g.vc ltfs than fury 
/hillings dimigts, toe Jud r e is boutd, 
undu the rt itutt 8 i 9 Jt^Jl 3 c 11 
f. 4 *o certify ilut ilic tielp.fswas w lful 
and i.ial.cions, in cider to mmle the 
j>l mult to his full coils. 6. Term* 
Rep 11. 


Q 3 


Wither* 




te < 

/ 


Cafe 2 j5* 
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Withers againfi Baker. • 


Declaration T_tOLT, Chief Juftice , declared, that by the courfe of the 
amendable, &c. court, a man may amend his declaration the fecond Term } 
but that when the declaration is amended, new rules for pleading 
muff be given > for the plaintiff perhaps njuft thereby be put to a 
new defence. 


Secondly, That the plaintiff’ the fecond Term may amend, 
# [**99 1 but cannot change * the venue , though iffue be not joined, nor in 
any cafe afterwards; for in tranfitorv actions the plaintiff' has his 
eledion to lay his aft ion wnerehe pleales ; therefore he (hall not 
change it, though the defendant may, oA enufe lhcwn. 


Cafe 256. 


Wells again ft Fcrgufon. 


Jf the condition of 
a bend be re¬ 
pugnant, the 
. bond is fjngle. 

S. C. ante, 191. 

5. C. z. Salk. 

463* 


A BOND was for a hundred pounds, with a condition, that if he 
did not pay fifty pounds by fuch a day, the bond fliould be 

void. 


The Court adjudged the condition to be repugnant, and the 
bond to be Angle. 2. Lev . 77. 

Note, III this cafe Molt, Ch ief Juft ice, denied the cafe in the 
Year-Book 39. Hen . 6 .fo. 10. a. to be law. 


Cafe 257. 

C^opy holds en¬ 
tailable without 
fpecial cuftozn. 

Co. Copy. f. 48. 

4, Co. 87. 

5. Co. 5 z. 

1. Lev. 136. 
Cro. Ehz. 717. 
9P7. 


Th€ fvrrtnderce 
of a copyhold is 
an ajpgie. within 
ja. Hen. S. c. 37. 


Adams againfi Hincloc. 

• 

TTPON A special verdict the queftipn was Whether a 
^ copyhold could be entailed, without laying a (pedal cuff on; 
for fo doing ? 

* 

And it was adjudged by the whole Court, that it might. 

And Holt, Chief Juftice , rcjeflcd the notion of my Lord 
Cckv (tf), about the rtatute De Donis co-operating with the cuf- 
tom; and held that that ffatute turns all thofe citatcs, which, at 
common-law, were fpc-fimplc conditional, into cffates-tail (/>). 

He £ aid, that if a copyholder by licence make a leafe for years, 
the furrenderee (kffee) of that copyhold is within the ffatute 
32. Hen. 8. c. 37. to bring debt as alljgnee. 


1 


X\ 

/* 


r 



(a) Co. Lit. 60. b —See alfo 1. Sid. 
314. 3. Co. 8. Moor, i?.S. Cmtcr, 

%z. 3 Com. Dig. “ Copyhold” (C. S ). 

(/>) See the cafe ol Rowden -?/. MaUUn, 
Cro. Car. 41. 45. S. C. Godb. 367. 
flhl *. Morle, Moor, iR2. Giaveno: v> 


Rake Cro. Eliz. 307. 373. Dell */. Hig- 
den, Moorj 538. Sutton v. Stone, 
z. Atk. 101. And fee 6. VimT^ltjr. 
'‘Copyhold,*’ page 19S. pi. u. where 
11*. ■» contioverttd po.ict is examined, and 
alio 1 he Crtlti upon ;ht fubj< collected. 
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Cafe 258* 


ORD DRUMMOND flood bound by recognizance to a recognizance 

appeal here the hrfl day of this 'Icrm. . to appear cannot 

be d fUaigid un« 

Sir Simon Harcourt excufinghis non-appeai ance by reafon ^ 
of ficknefs, moved, thit his recognizance might be difehurged. r ^ n ^ may 

The At tornfy Central having orders, and being in court* 
confented thereto. 

But Holt, Cbuf JuJhce, faid, notwithftanding fuch confent, 
my Lord Drummond not appearing in perfon, the Court could not 
difeharge the recognizance. But faid, they could refpite it until 
the next Terra; 

Which was dope accordingly. 

Sawyer againjl Loggin. Cafe 259. 

A N information was for Jinking in the chuich, and an ac- if a defendant 

qmttal thereon ; and then they exhibited articles in, the fpiri- acquitted in th«jj 

tual court for brawling in the church. temporal com 

' on an inform*^ 1 

♦>on for jinking in the church, and is proceeded ag-unft -on the f»me cauft of action in the fpint 
court for brawling in the church, he may pit id the former acquittal in bai, although they are 
©ffencts. 

0.4 The 
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SAWT*m The defendant thereupon moved this court for a prohibition# 

agauji • « • •- f 

I-oGciN. And for the prohibition it was fuggefted, that where a man is 
acquitted at common-law, he ought not to be cited or fued in the 
fpiritual court; and (hewed, that an information was exhibited 
againft him for the fame battery, and that he was aqquittcd, &c. 

Sir Pjeter King, Recorder of London, alfo for the prohibition 
faid, that the Jiriking and branding were fo twifted together that 
[ 201 ] it is all the fame facf, and one offence ; and * therefore being ac¬ 
quitted at common-law, the plaintiff cannot proceed afterwards in 
the fpiritual couit, for the common-law (hould have preference; 
and fited 4.. Co. 20. that if an offence is committed which is partly 
temporal and partly fpiritual, the temporal court (hall dfaw the 
ivhole off. cc; and they (hall not proceed in both courts: and 
acquittal or eonvi&ion in the temporal court (hall be a bar in the 
fpiritual. 

But the Court would not grant the prohibition, bccaufe 
they (hould have pleaded this matter, which they fugged here, in 
the fpiritual court; and if they had refilled the pica, then they 
might have Juflly come and moved for a prohibition. 

Powell, Ju/tice, faid, that brawling and fir iking in the church 
are two diftinct offences; and though they cannot proceed in 
the fpiritual court for the battery , after an acquittal at common- 
law, yet they may go on for the brawling , for the common-law 
has not conuiaiice of the brawling : 

Which Holt, Chief Jufice % feemed to agree ; but fiid, tha$ 
it would be b ird to proceed in the fpiritual court for the brawling 
after an acquittal at common-law for the baitety . 

But for the caulc aforefaid a prohibition was denied. 


Jf a full he 
ft. tuted in 


Cafe 260. Sumner ngahifi Ferryman. 

in _ "T\EBT for fixtv pounds on a bond dated the fixtecn.h day gf 
an Aug nil 17C6. Upon oyer of the condition, it was fet forth 
Inferior court a- in here verb** vi£. u The condition of tl)is obligation is fuch, 
gamil a barge- k that if -V 1 ho[as Hooper cjo mid ilisll appear before the mayor, 
■* K lhC aldermen, bailiffs, and under-(toward of the borough of Htyj 

fcfi from P the tc Wmdjbr, at the next court of record, to be hoi >n at the Guild - 
f^ourt, attach one u hall of ihc faid borough, on the nineteenth day of Auguji infant, 
: ^£>f the defen- « there to anfwer to William I*ovies y Benjamin Child, and Jim- 
' v €fa p t*$ barges u j am i n C Jempkins. in a pica of trcfpafe on the cafe, then this obli- 
t <c gation to ne void, or eife in full force, &c. 

Nicholas 
barge, 

. v* . . ' s a 

J^ond, uiid c'.npjt te a/e.d*_<J h> 3 j>ita that th'. ba.J.lT had no right to take it, or tn;.t it was taken 

M d| ** J 

t- ' 


& While his Servant 
navieatint; 



loaden 
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* loaden with feveral people’s goods, from Oxford to London ; SwM»*m 

and.that # in hrs voyage upon the River of Thames , near New 

fVindfor, the bailifF of New fVindfor , pretending to have procefs 

again ft Nicholas Hooper , and power and authority to attach the • 

goods of Hoopery did attach the *barge, then being fub cufiodid et 

gubernatione of the defendant, of which Hooper was miafter, and 

fo hindered and detained them from going their voyage, and re- 

fufed to let them go, unlefs the faid John , the defendant, would 

give the faid bond to the faid bailiffs; fo that the faid defendant, to 

free the barge, and that he might deliver the goods to the owners, * 

gave the faid bond with the* condition; ubi reverd no bailiff 

ought to take fuch a bond; and that it was taken extorjive , t&c. 

Et hoc paratus eft verificar*y &c. 

To this plea the plaintiff demurred, and the defendant joined in 
demurrer. 


Mr. Pengelly fir the plaintiff faid, that this was a good bond, 
and fhall not be avoided by durefs, for there is no affault or reftraint 
to his perfon ; and a bond fhall never be avoided by durefs, but 
when the perfon is put in fome terror, and fo when his goods and 
chattels are taken illegally or irregularly ; for if the cafe was fo, 
he might avoid his bond. But here he fhall not avoid this bond, 
becaufe regularly taken; and cited 7. Edw . 4. 22. Bro . Abr . 
“ Durefs ” pi. 16. 2. InfU 483. Co. Litt . 253. b. Roll. Abr . 
<l Durefs 99 687. and therefore the plea does not avoid the bond ; 
and the condition not being againft law, the plea is ill; and fo 
prayed judgment for the plaintiff. 

Mr. Raymond for the defendant faid, they had no authority to 
diftrain this barge, and therefore the bond was void. There was 
indeed an a&ion againft Hooper , but it does not appear that this 
jvas his barge, only that he was mafter of it; alfo there were goods 
of other perfons in the barge; and things for the benefit of trade 
fhall not be diftrained ; like the common cafe of n horfe in a fmith’s 
fhop, &c. And as to what Mr. Pengelly faid about durefs , he 
cited a cafe out'of The Book of Affixes (a), where a man made a 
deed by durefs done to him by taking his * cattle ; and though there 
was not any durefs to his perfoji, yet it was adjudged he fhould 
avoid the bond : then it may be objected, that though he may avoid 
a bond by durefs to his own goods, yet not to the goods of ftrangers, 
as thefe Were; to which he anfwered, that the barge-man had a 
1'pccial property, &c. and for thefe reafons prayed judgment for the 
defendant. 

And at another day in this Term the Court gave judgment 
for the plaintiff; which was delivered by 

Holt, Qbief Juftice , who faid, that the defendant having fub* 
putted to the procefs, let it be right or wrong, the bond which he 

1 • 

( a) Book of Aflizcs, 29. pi 14. wliicli cafe is abridged in 1. Roll. Abr. 
« Durefs,” 6S7. ' 
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Svmvsb gives /hall be a good ball-bandy and fhall not be avoided. If the 
g ootJs °f a danger arc in my cuftody, and are attached,.#I do not 
MAN * conteft it, but give a bail bond, their being the goods of a ftranger 
fhall not avoid the bail-bond. Indeed if he had taken it colore officiiy 
when there was no procefs at all, it had been void by the ftatute 
23. Hen . 6. c. 10. 

Powell, J:'ftice y faid, a man cannot avoid his bond by durefe 
to his goods, but only to his perfon. 

Judgment for the plaintiff. 


Cafe 261. 


Legg againft Stradwick. 


A leafe from Hr HE Earl of Bedford, the fccond day of January 1692, 
^trrm^o^one ^ demifed to Anne Horfenell from Lady-day 1695, for twemy- 
« year, ctfic de onc y ears > which term by mean alignments came to Stradwick the 
*< nrm in annum defendant; and he, on the twenty-fifth of March \ 703, demifed to 
“ quarrdiu am- Jacob Broom , from the twenty-fifth of March unto the full end and 
€t ^ us l >r ' r y {‘ bus term of one year, and fo dc anno in annum quamdiu ambobus part thus 
afur^tliT’ firft placuerity rendering forty pounds rent per annum, 

year,a leafe irom J aC ab enjoyed the term from the twenty-firft of March to the 
tiT\h°/kIror or fcventeentn of December , and then died inteftate ; and adminiftra- 
kfct determine tion was granted to Legg, the plaintiff, who entered into the faid 
it. land ; and becaufe fixty pounds for a year and a half’s rent was 

*S. c. Salk. 414. due, he avowed taking the cattle, &c. 

6 Co^*^ 7 ' The plaintiff, in bar to the avowry, faid, he did not demife to 
a. Roll. Abr. Broom as he has alledged in the avowry ; and on that iffuc is joined, 
$51. and verdict for the defendant. And laft Term, 

3. Bac.Abr.432, _ 

^ * Mr. Whit acre moved in arrelt of judgment, becaufe it 

* [ 204 J was but a leafe for one year to Broom ; then Stradwick's diff rainirfg 
for one year and a half’s rent was ill, becaufe he diftrained after the 
leafe was ended. 

But this Term the Court gave judgment for the avowant, 
that the diftrefs was lawful; 


For Holt, Chief Jufiice, faid, fuch a leafe as this is not a leafe 
for two years, or a leafe at will, but it is a leafe for every particular 
year, and yet you may diftrain for ten years rent, at the end of ten * 
years; becaufe onc leafe fprings foout of the other, and out of the 
fame contract, as that when onc year is ended, there is an end of 
that leafe, and when the leffee enters on another year, it is another 
leafe for a year, et fic toties quotits (a ), 


fa) Sec Potkin’s Cafe, 1. R . 11 . S51. 
L.fnop cf Bath's Cafe, 6. Co. 36. Ano- 
rymous. Dyer, 24. a. Agard *e. King, 
Cm El.z. 77Goftwiok nr Mafon, 
j. Mod. 3. btomfedd v. Hicks, x. Salk. 


413. Legg v Strudwick, x. Salk. 413J 
Panton nr Ilham, 3. Lev. 359. Fcr- 
gufen v. CorndB, a. Burr. 1032. Shore 
nr Fortcr, 3. Term Rep. 13. Hall »>. 
Ridurdter, 3. Term Rep. 46a. 

The 


* 
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The Parifh of St. Giles’s in the Fields againft The Parifh Cafe 26a* 
of Weybridge in the County of Surrey. . 

OlMONS, a taylor by trade, an inhabitant of St. Giles’s parifti, A. removed t 
^ removes to Wcyhidge in Surrey , with a certificate, and certificate from , 
there takes an apprentice, who ferved out his time, fet up his trade, f * 
and lived two years in IVey bridge. But his old mafter being be- who £, ves * 
come chargeable, the jufticcs of the peace made an order to remove his time at C. 
Simons , and his laid apprentice, as part of his family, to the parifti and lives two 
a St. Giles. • > ears ‘ c ™ ot h * 

removed With 

The order was moved ^obequafhed, bccaufc the word cc family” hi* mailer, 
muft not be taken in fo large an extent. S. c. F©it. 315. 

And this Term the Court gave their refolution that the order 
Vas ill. 


Holt, Chief Juftice , faid, the queftion was. Whether this ap¬ 
prentice ought to be removed with his mafter, by the word 
“ family” in theftatute 8. &9 .Will. 3.C. 30. ? The adt fays, il that 
M if any perfon or perfons {hall come into any parifti to refide, and 
w (hall bring a certificate from any other parifti, thereby owning 
tl and acknowledging the perfon or perfons mentioned in the faid 
^ certificate as inhabitants legally fettled in the parifti from whence 
iC fuch certificate fhall come, he or they (hall oblige the faid parifti 
<c to receive and provide for the perfon mentioned in the faid certi- 
K ficate, together with his or her family, as inhabitants of that p^- • 

c * rifh, whenever he, Jhe, or they fhall happen to become chargc- 
M able to the parifh to whichTuch certificate was given ; and then, 
u and not before, it fhall and may be lawful for any fuch perfon, and 
f‘ his or her children, though born in that pardli, not having 
otherwife acquired a legal fettlcmcnt there, to be removed and 
u fettled in the parifh or place from whence fuch certificate was 
brought.” Now this apprentice never came with a certificate; 
befides, the ftatute fays, u any fuch perfon,” that is the perfon 
mentioned in the certificate, u and his or her children, though born 
4: in that parifh that is, they that came along with him fhall go 
back, and no other than them and the children born after; and for 
* them there is a fpecial proviiion in the adl. Secondly, He in¬ 
habited two years after the ppprenticcfhip, which is another fettle- 
ment. Therefore he is lycll ftttled at JVcybridge , and cannot be 
removed to St. Giles's , 

Whereto Powell, Juftice^ accorded. 

Powys, Juftice , faid, it was like the cafe of St. Bride 9 s v. 7 he 
• Savoy , where a lodger in the Savoy came into St. Bride’s parifh, 
and rented afhop in Flect-Jtrect , but gained no fettlement there; 
but took & fervant or apprentice, who ferved his time with the 
jocigcr; this was adjudged a good fettlcmcnt for the fervant or ap* 
prentice, though the lodger or mafter himfelfhad never gained one: 
f " kecaufc 
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Th* Pakiih 


OF 

St. Cit*8 in 
T#IE FlFlDS 

agawft 


T«* Parish 
of 

IVEYFIlIFCf, 
Sua* y. 


becaufe the fervice being performed in the parilh of St. Bride's f it 
gained the fervant a legal (ettlement; and the notice to.be giyen 
according to the ttatutc does not extend to a fervant or an ap¬ 
prentice. 

Gould, Juftice , faid, feeing that he had lived two years in Tf r ey~ 
bridge after he was out of his time, he could not be removed; 
but if the matter had been removed during his appremicefhip, it 
had been another cafe ). 


(a) By 12. jfnrt. c. iS. f. 2. 44 If any 
44 perfen whatlocvcr fhall bt an appicn- 
44 bound by indenture to any ctr- 

44 tificatcd perfon, and not afterwards 
44 having gained a legal fettlrment in the 
“ paiifh, luch apprentice, by virtue of 
44 fuch apprentice.lh p, fliall nor gain or 
“ be adjudged to have any fettlcmcrt in 
“ fuch panlh by rtafan 01 fuch appren- 
4t tictfhip, but every fucli appientice 
“ ftiall have his fcttlemcnt in fuch par.fh 


44 as if he had not been hound appirn- 
44 ticc to fuch perfon as aloref.dd.*’ And 
fee Ivmghoe v. Stombridge, 1. Stra. 26?. 
Rex 'll. Cliithydon, Burr S. C. 161. 
Rex n> Sellar, 1. Wilf. 184. Rex v, 
Bifhopfvwll, Burr S. C. 381. Rtx t/. 
Spotland, Burr. S. C. 527. Rex <r\. 
Weddington, Buir. S. C. 766. Rex 
v. bt. Peter’s, 1 Term Rep. 218. Re* 
•v. Hinckley, 4. Term Rep. 37/. 


Cafe 263. The Parifh of St. Alban’s again ft The Parilh of St. 

Botolph’s Biihops Gate. 


prder to remove A N order of two justices was made to remove a poor 

a man where he man fr ol j| St. Albans to the parifh of St. Bofclpb. 

was bound ap¬ 
prentice, and The order fays, <c that upon complaint being made to them, 

ferved a. longas « & c> U pon examination it appears, he is likely to become charge¬ 
rs muitci hved, ct a l>] e j and it appearing that he was bound apprentice in the 
1 * parilh of St. B^tniph Bifnops-Qftte^ and that he there ferved as 

“ long as his matter lived, therefore they adjudge that to be the 
“ place of his latt legal kttlemcnt, &c.” 


'+ [ 206 ] 


Sir Edward Northev moved to quafh this order, for it 
is altogether uncertain. For first, It does not appear that he 
was bound by indention, and if he was not, he does not gain a fut- 
tlement [a). 

Secondly, It does not appear how long he * ferved, only that 
he ferved as long as his milLr lived, which might not be above a 
week ; therefore it is uncertain. 


Mr. Raymond for main tabling the order faid, it is a queftion 
if the hare binding of itlelf docs not make a fettiement, and the 
forty days mentioned in the ttatute is only as to the rciidence. 


(m) But hv 31 C 0. 1. c 11. 44 No 
44 perfon, who fnall be bound apprfnt.c. 
44 oy any deed, writing or contract l ot 
44 wd'tiud, being firft leg «Uy Jhivpxt, 
4 * Ihall be liable to be removed f">m the 
•? place in wl*.cl» iu: it fo u*>u».d and 


44 hern rc^dcnt forty days, by re-f n of 
44 fuch deed, wri me, cr cor.trad net 
44 h«.mg ird.nttd only.’*—See vpl. 1. of 
Mr. Cen t’! Poor Laws, page 471 to 


Secondly, 



or 

St. Albans 
agamft 


Hilary Term, y. Queen Anne, In B. R. 

Secondly, The juftices do adjudge St. Botolph BtJhops^Gate Thx Pakxi* 
to be the place of laft legal fettlement, which is enough for them 
to remove him. 

But thf Court concluded the place of his laft legal fettle- ThePa»i<« 
ment from the premifes which are ill, and fays, “ therefore we st.Botolfh*# 
w do adjudge, &c.” and for thefe reafons before given by Sir. BishofiGat*. 
L Nor i hey, they quafhed the ordei for uncertainty. And 

Holt, Chief Jufticc , faid, thit notice is to be given when a 
man comes into a parifh, but no notice is neceflary in cafe of an 
apprentice or fervent ( a ) , and barely binding a man apprentice, 
dots not gain a fcttlement, Unltfs be mves foity days. 

And then he took exceptions, that bv the a <51 of parliament, 
when an order is nnde by c< rp >r uonjufticcs, the appeal muftbe 
at tht next quaiter leffions ' ut upo 1 rcadirg the ft^tute it ap 
pcared, that the borough o t St. Allan w as excepted out of the 
adt. 

Older quafhed. • 

[a) And now by ,5 Co 3 c 101 no pcifon fhall gun a fcttlement by delivery 
an 1 publ Ldt ox ol none- 


The Queen againfl The Commiffioners of the Land- Cafe 264. 

Tax lor Btinwell. 

T TPON the motion of Sir Pe i er King, Recorder of London , Mtrdamun owe 
the Court granted l? mandimtt* to the commiffioners ofequally 


the land-tax for Bai nvJl> to tax the lands there cquil^j. 


S C Park, 74 
Ante, 89. 


Fowbeit a^ainjl Fkms. 


Cafe 265* 


DIR J MOUNT AGUE, Attor* ey G >ieral, moved for a new £ 1S no ground * 

^ trial m this c ufw, becaufe THI postfa was eaten with “? r * u *7^ 

* rn«it trie fojict ts 4 

rats. pirtlydeAroycd, t 

B it the Court denied it, for thtre was * part of it remained, 4 r i 
and pirtitularly the cofts ai d dam^t , written with the party’s L * 
own h md. 


The Queen aga njl Griffith. Cafe 266* 

M R DTF moved to qua(h an indi&tnent againft the defen- Indi**ment 
dant for taking: goods flomouJJy , which the profecutor had lflon > 
as executrix to J S. 

Curia. It is net fad where he took them, ror in what man¬ 
ner, fo that it does not appear he ft them 

Quafhed vifi. 


Hull 



, Hilary 'term, f. Queen Anile, In B. it. 

|f' 

Cafe 267. Hull again ft Holliday. 

Statute of bank- A N action brought againft a bankrupt. The defendant pleads 
< t*»pts pleaded, XA. t h e ft atute G f Bankrupts, in which it is faid, 44 that the perfon 

€t who does as the a£fc dire<fts may plead the general iffue (a) •” 
and that he manifeftly became a bankrupt before the day, &c. 

Holt, Chief Juftice^ faid, this plea will not do; for when a 
ftatute gives a plea, it mud be pleaded in the words of theftatute\ 
and befides, by this pleading it does not appear the perfon was 
within the ; for the debt might be after he became a bankrupt* 
and before he became a public (pubfiftied) bankrupt, and then he 
would be out of the privilege of the a&. 

Therefore judgment for the plaintiff, niji caufe fliewn before the 
end of the Term. 

(a) See 5. Cl0. 2. c. 30. f. 7. 


* Cafe 268. 

Devife in re¬ 
mainder to A. 
and his heirs, 

- and for default 
, lover, is a fee. 

; * [208 ] 

-N. • 

; .* S. C. 2. EoiA.br. 

■ 3 (fo. 

- S. C. 1. Salk. 
23$. 

Lutw. 764.. 
a. Vent. 265. 

■ 3. Mod. 22S. 

. 4 Mod. 90. 

9. Mod. 92. 

* 3. Atk. 4S6. 


h' 




Grumbl'e againft Jones. 

A SPECIAL VERDICT finds, that the grandfather was feifed 
***• in fee, and by will devifes thus : cc I give to my daughter 
K Agnes for life, remainder to A . L. and his heirs; and for default 
44 of fuch heirs, remainders over.” 

The question was. If this be an eftate in fee or in tail ? 

Holt, Chief Jvftice. You will find it a hard point to make 
this an * cftate-tail. 

Sir Peter King urged, that it was fo ; and cited the cafe of 
Idle v. Cook , Eafter "Term , in the fourth of Queen Anne (a). If 
the remainder had been to his brother, or to anybody that had been 
heir at 'uzv t it would have been a tail; for then he could not have 
died without an heir, and fo a remainder might properly be ; or if * 
it had been “ defcexcunteJ'oY the like : but thefe limitations were 
never cairied farther. 

The Court gave judgment, that this was a fe y but made the 

) • »• % 

- njjy O ;. 

Note, The controversy was between the heir of the devifor, 
and ti:e heir of the deviice no way related to the devifor. 

(") Ante, 57. 


V 


. Cafe 269. Reeves againft Gower. 

In the Common Pleas . 

y** 

•Devife to A. A SPECIAL verdict the cafe w r as found thus: A. by his 
^yins 4 fain u? * will devifes lands to B» and then bequeaths legacies ; and after 
B, w.tiun t*o two or t hrcc legacies to different perfons, he gives five pounds to 

■ytuvif A. has a 

jee.— S. C. a. Eq. Abr. 300. 1. Roil. Abr. S34. 6. Co. 16. Cro. Eli*. 204. Cro. Jac. 591. 

Vern. 306. 2. Med. 25. JV.lcxf. 39$. 2. Lev. 240. 2. BL Rep. 1215. 4. Burr. 2165. 
%lCom Dip “!Xue* v N.4 ' j TtiaiRcp. 411. 2 El. Rep. 1045. Cowp.235. 2. Bac. Abr. 54. 
k C. aud^ 



Rnvti 

mgamfl 

Cow**. 


( 
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C. and direds B. to pay it, but gives h*m two years time to pay it* 
he jury.find the lands to be fifty (hillings a-year. 

The question was, What eflate B . had, whether fot life or 
in fee ? 


And adjudged to be a fee\ for that the devife here was a 
fum in grofs, and a debitum tn prafmti Joluendum infuturo , and it 
was a fum ceitain to be paid by B at all adventures, whether the 
land yielded full five pounds or not, and fo not like the cafe* 
where the fum devifed is to arife out ot the profits, &c. (*). 


(/r) See Collier's Cafe, 8 Co 18 
Green's Cafe, Hob 65 the c ift A Retd 

1 Hatton, 2 Mod 1 5 Lee 1 Stephens., 

2 Shower, 49 Ba<U?tley m Ltpping- 
wtll, 3 Buir. 1533 Frogmoitou j 


Halldiy, 3 Burr 1618. Dog v 
Richards, 3 Teim Rep 356. Doe v 
W<ochioufe, 4 Tam Rep 92 Good- 
111,11 j. StocRei, 5. leimKcp 13, 


m 


Clcik Piicc. 

«_» • 


Cafe 470. 


*T'IIIS c asf was now again moved, ind agreed, that the words, Words reflet 

■*“ if true, would fibjc^t him to wcckhaltical cenfure. mg on « parjin 

are not cogtuaa- 

Sir Pe i cr King thereupon pr\)cd a Consultation, and cited We the 
3. Lev. 71. 18. Gjdb. 446 and a Roll. i 97 . 


Mr. Sot icitor GlNs ral argued, that defamation, to give «ould fubjett 
the fpiritual court jurif hition, mull be n rclpedf of the caule, not him to eccle/iaf- 
of the perfon , and thcr fnc .there is** no difference between a tical cenfure 
cltigyman and a lay mm , 4 Co. 20. 2. Inft 692. And unlefs s c antc » x 4 °* 
it fubje£l him to ecclefi iftic il cenfure, though he be a clergyman, * £ 209 J 
yet they have no jurifdi&mn for fuch defamation. GoJb. 446. 

•Nor can he have piejudite by the words; for when a parfon is 
admitted by the ordinary, cm he afterwards be deprived for igno¬ 
rance ? He might be it luted for ignorance, but I never heard of 
one parfon deprived toi it. This parfon was only a curate, &t. 


Powfll, Juftict . But this is his way of living, 1. e. his trade; 
and to lay one is ignorant in his trade is adhonable; fo to fay fuch 
an attorney, &c. is ignorant in his profeflion. 

Pow\s, Take all the words togethei they import a 

great fcandal* 

Holt, Cbufjuft ue. You muff makefomething out for which 
he is fuable in the fpnitual couit. 


Et adjourmtur (a). 


(a) See cafes noted to S C ante, 141 


Anonymous. 



Cafe 271. 




Hilary Term, 7. Qu 


n Anne, In B. R» 


Anonymous. 

T^OTE, Towards the conclufion of this Term, Holt, Chief 
JuJtice y declared for law, that no action of trefpafs vi it armts 
would lie for a tenant at will againft his landlord, for the lord's 
entering or diftraming for rent, &c. and cited Dytr % 119. 
IO. Edw. 4. 7. 2. Inft. 105. and Moor , 105. (a }. 


(a) And notK) Finch’s Law, h 3 
e 6 that no ithon of trefpafs will lie for 
a leJJ e for years againft tlic Icflor, although 
he diftiain without ciufe And fee there 
thccrafcn 9 Co 76 Yclv 148 


Wing’s Max 1. 703 —Not* to the for¬ 
met edition —--But fee a JVill & Mary, 
ff/T 1 c. 5, Stra 717. 1 H. fil. 

Rep 13 


I 

Easter 



Easter term. 

The Eighth of Queen Anne, 

i N 

The Queen’s Bench* 

Sir John Holt, Krtt. Chief JaJlice. 

Sir Johri Powell, Knt. "j 

Sir Lyttleton Powys, Knt. I fujlices. 

Sir Henry Gould, Knt. J 

Sir Edward Northey, Knt. Attorney Generdh 
Sir Simon Harcourt, Knt. Solicitor General * 


* Lord Altham againfl Lord Anglefea. 

T HTS was ar lfiue dire&ed out of chancer/, to try the va- If a te 
lidity of James late Earl of Anglefea 's will. tj w 

marndc i 

iThe cafe was this: 


* [ 210 ] 

Cafe 272. 


tenant 3 n 
with re- 
n tail, 
lev/ a tine fir 
conufancf, ©V. 

James Lord Arghfea , tenant in tail of lands in Ireland \ levied toA B and his 
a fine, and the next Term following fuffered a common recovery, m order to 
wherein the conufce was made tenant to the praape, and the tenant ™ nt e lo ^ 
in tail came in as vouchee. a pc, without del 

It was found, that there was no deed or other writing, between of the fine 'tije 

the levying of the line and fufFenng the recovery, to lead the ufes of freehold vcftg m 

the line ; but the tenant in tail,fuppofing himfelf feifed in fee by the A s andthere- 

recovery, devifed the lands in quedion to the plaintiff. fofe ,f * v™* 

J entry be brought 

There were two points argued, which were faved upon the a s aulft hm, and 

he vouches tU 

• m * cogmzor of the 

First, As to the matter of evidence; Whether depofitions thc com * 

taken in Irclandby virtue of a dedimus , certifying that the papers f U ffemni 

good.— And mots, Depofitions taken In Ireland may be read on a trial in England to prove the 
record —S. C. Gilb. Rep. 26. S. C. Salk. 67$ S C. Holt, 733. 

Vet. XI. R fent 




R 





Eafter Term. 


8. Oaeen 


Loud At tu am fcnt over were true copies of certain fines and recoveries differed 
lIjTd t ^ cre ? and witnefles fwearing that they were the fame, aijd had re- 
Ahguiu. ceived no alteration, &c. be good evidence ? 

1 Secondly, Whether, there being no deed to lead the ufes, ac¬ 

cording to the flatute of Frauds and Perjuries, the ufe refulted to 
the conufor, or went to the conufee, fo as to make a good tenant 
to the precipe f 

Sir Simon Harcourt and Sir Thomas Powys, for the 
defendant , argueJ, that the evidence was not good ; becaufe the 
* L J bell evidence that can be had muft be given; and here # they 
might have fent one to have examined thefe records, who might 
ha«*e taken copies of them, and have attefted them to be true 
copies viva voce. —And as to the other point they argued, 
that the ufes not being declared in writing, the fine could not" 
make a truant to the pracipe> and fo the recovery was void; for 
they faid, a fine without ufes declared in writing, would have no 
effect, but it would refult to the conufor in the fame condition it 
was in before the line levied, and fo not cut off the intail. 

Serjeant Hooper, the Solicitor General, and Mr. 
Eyre, for the plaintiff' argued, that the depofitions were good 
evidence ; for depofitions of one that is Tick or cannot come may 
be read; and all thofc, through whofe hands thefe paffed, fwore 
they were not altered.—As to the second point they faid, that 
the intent was plain, viz. only to make a tenant to the pracipe^ in 
„ order to fuffer a common recovery to cut off the intail, to the end 

that James Lord Anglefea might difpofe of his eftate by will; that 
it was a queftion, whether ufes were included in the flatute of Frauds 
by the words <c trulls and confidencesthat the notion that a ufe 
fhall refult to the conufor, if it is not declared otherwife in writing, 
is grounded on I. In/}. 23. b.; but that it appears by the cafes of 
Shortridgev. Latnpew (a) and Reynolds u. Blake (b) y that if a fine 
be levied, it (hall not be clleemed of no effect, but fhall go to the 
conufee, if nothing appear to the contrary; that a fine is like a 
feoffment, and is a feoffment of record; and if a feoffment be 
made to B. of Black-Acre (for a thoufand pounds), it will go to 
B. and not refult; that preemptions are to be made for the 
benefit of common recoveries, being now become common af- 
furanccs. 

Upon arguing this cafe. 

Holt, Chief Juftice , faid, that if a tenant in tail difeontinue in 
fee, and a pracipe be brought againfl one who is not tenant to the 
ptacipC) and the tenant in tail come in as vouchee, whereby he ad¬ 
mits the flranger to be tenant to the pracipe y this fhall eftop the 
tenant 111 tail, and his heirs general, but not the iffue in tail; yet 
trufts and ufes are fynonymous in the law, &c. Suppofea-bargaiiV 
♦£212] and fale is made to fuffer a common * recovery within a year, and 

(a) M»ch. Term, 1. Ann. 2. Salk. ( 4 ) 9. Will. 3. 3. Salk. 25. 40* 

C78. 7. Mod. 71. 3. Salk. 386. Holt, 

621. 2. Ld. Raym. 798. 

* none 



r 


Rafter Term, 8. Qye&Anne, % 1C 


IT 


ft one is fuffered, it is to the ufe of the bargainor. But in this cafe, 
-.where tly pr&cipe is brought againft the conufee, there is a ufe 
arifes to him by operation of law. 

PoweLl, JuJiice , faid, he was not fo clear as the Lord 
Chief Justice ; but faid, that a penny confideration would pre¬ 
vent the refulting of the ufe, but here was none : upon levying the 
fine there was a ufe, and where did it veft but in the conufor, and 
how came it out of him ? 


LctcD 

Loud s ; * 



i * 


The laft day of this Term the Court gave their opinion 
Jeriatim .• • 

Gould, JuJiice. Th^re are "two points in queftion : • Evidence, 

First, Whether the depofitions of one who is out of England\ 
where no procefs will fetch him, may be read as evidence to prove 
the record l And I hold it may ; as alio in cafe one be Tick, &c. ( a ). 

Secondly, As to the tenant to the precipe; I hold, that here 
is a good tenant to the praecipe ; for 1 do not take it to be within 
the ftatute. If there be a common recovery differed, it muft be 
prefumed that there is a tenant to the praecipe ; and if there be 
none, it mult be avoided by a writ of error. 

Powys, Juftice, of the fame opinion, as to the First point, 
for the fame rcafon. 

Secondly, I hold, that if a fine be levied to A . with confider¬ 
ation at this day by a pared averment of the money being paid, it 
will veft the ufe in the conufee, and fo I hold it would be, though 
within the ftatute; it was certainly fo before the ft:2tute, and is fo 
at this day. Befides, they being but one conveyance, you cannot 
raife a conftruftion of law in the middle of a conveyance. Upon Note, 
the reafon of Dowman *s Cafe ( />.\ the deed may follow a longtime 
After the fine ; and in Dyer it follows four years after; and fo it 
may be longer, if there be no done m the mean time declaring 
the intent to be other wife. 

Powell, JuJiice. As to the first, I would have it brought 
to a certainty; it is better to have witnefles viva voce> where 
* they may be had. But fuppofc the record be out of the queen’s * £ 213 J . 
dominions, or in the IVeJl Indies , or in Sect land) 1 take it that a ' ^ 

depofuion would do in fuch cafes, See. 

r 

As to the second point, as it is dangerous to avoid fuch 
conveyances, fo it is to break into the ftatute. Though the reco¬ 
very {hews the intent, yet it is not fuch a writing as is intended by * 
the ftatute ; and the common law will not diftinguifti between 
trufts and ufes. Neither the conufee nor a ftranger can take a 

Fry tv - Wood, 1. Atk. 445. Ben- Holcroft *». Smith, i. Eq. Abr. 224. 
fon 1/. OUne, 2 Srr:». 920. Baker v. Ooflc v. Tracey, 1. l’ccr. Wins. 287. 

Lord Fairfax, 1. Stra. 101. Rex ?». Hawes v. Hand, a. Atk. 615. 

Tilley, 1. Salk. » 3 t>. 2. Ld. Ray 1008. [t>) 9. Co. 8. 

R 2 ufe • 



j£» v < 

!Xd»»AtTMAM ufe by a parol averment. But here I hold that the conufee di 4 
a^awft not [yy wa y c f but at common law 2 but here there muft- 
' Avvlesca. be a P ar °l averment to prevent the refulting of the ufe. But fuch 

averment will not be admitted. The fine had its operation im¬ 
mediately before the recovery, fo as here muft be a parol averment 
that it was to the ufe of the common recovery j and this parol 
averment, hindering the refulting of the ufe, is out of the ftatute ; 
for it is not to raife a ufe, but to prevent its refulting. 

Holt, Chief Jufticc, faid, as to the first point the law re¬ 
quires the beft evidence that can be had. But we cannot compel 
any one to come out of Ireland $. nor oblige any one to go and in¬ 
form himfelf, in order to be a witnefs: ,but this rule is to be inter¬ 
preted with rcfpedl to the perfon depoling ; as that a man’s affidavit 
(hall not be read when he is here to give his evidence viva voce ; 
but when the perfon cannot be brought into court, though there 
Square. be other witnefies to give evidence viva voce , yet the depofitions 

of thofe that are abfent may be r«*ad: he cited 2. Cro, 541. but 
faid, he would not warrant the authority of the cafe. 

To the second point he faid, that this was out of the ftatute of 
Frauds and Perjuries. There are two claufes in the ftatute. The 
firft is, tc That all declarations of trufts fiiall be manifefted bv fome 
41 writing, figned by the party, or by his laft will in writing, or elfe 
14 be void the fecond is, IC That trufts refulting by implication 

of law:, (hall be as if this a& had not been made.” Now I hold, 
f that fmee the ftatute there muft be a parol averment to make the 

*£214] ufe refult5 * for at common law, if a fine was levied, it was to the 
ufe of the conufee until fuch averment. When tenant in tail comes 
In as vouchee, he admits the conufee tenant to the pr&cipe ; and 
his meaning is plain, that he intended to make himfelf tenant in 
fee ; not from the ufe that (hould refult from the conufee, but from 
that refulting from the feifin of the recoveror (*). 

Idea nemine contraclicente , judgment for the plaintiff. 


.m 








ueeri 


The 19. Car . 
c. 3. f. 7. ex¬ 
tends only to 
ftraxgcrs, and not 
to parties to the 
fine. 

2. Vern. *94. 

I. Peer. Wma. 
> 12 . 

Dough 


Not A, In this cafe Hoi.t, Chief fufticc , alfo faid, that the fta¬ 
tute of Frauds, which ena&s, <c that the declaration of trufts (hall 
4C be manifefted by fome writing figned by the party,” extends 
only to the ft rangers, and not to the conufee of the fine; for there 
need be no writing to declare the ufe to him, therefore it cannot 
refult without a parol averment (h): but when a fine is levied, and 
it is to the ufe of a ft ranger, then it is within the ftatute, and muft 
be declared in writing. 


(a ' Thru (lout */. Peake, 1. Stra. 17. 
and fee Roe, leflfte of Roach widow, v. 
Popham and Others, Dougl. 2^. where 
Lo*» Mansfield is reported to have 


faid, that rtie principal cafe of Akham 
Anglcfca is ^ood law. 

{ 0 ) Callaid •v. CalJard, 2. Roll. Abr. 
7S8. * 


The 


*Mer Term, 8. Queen Anne, UP WWT 


* 


The Queen againjl Vicars. 



A MANDAMUS to the corporation of Doncafter to reftore A capital bwv 

Vicars to be a capital burgefs. $ ef! * cannot*^ 

disfranc »iftd fcr 

To which they return, that t*e corporation have time out of preventing the 

mind had a toll for coals, viz. i or cveiy wain-load going through corporation from 

the town a coal of the value of one penny, for every cart-load a rcctlV1 "r 

coal to the value of a halfpenny; and for every horfe-load a coal as duV^o x [° £y 

big as a pi-ce of wood (kept time out of mind by the corporation). P iefcriptM». 

that the faid Vicar s& id, contrary to his oath, hmdei the garnering Jf Co * 

of this toll, as well by men ices tc*th toll-takeis, as by perfuading oti ] e s, 15?! 

the owners of the coa ! s no# to pay the toll, and telling them, ^hat Carth 174. 

he would uphold them in thui rcfufal. Ra y 43 ** 

Cro Jac 506. 

Aftei feveial arguments, 1 Sid zi*. 


The Court was of opinion, that it was not fufRcient caufe to 
tarn him out. 


For Powell, Juftice , faid, it was no more than faying the toll 
was unicafonablc, when it appeals io to be to the Court, ayd alfo 
uncertain. 


Tnerefore a perc nptory n andarr\s was gianted. 


*[2*5] 


The Queen o^auijl Jennings. 


Cafe 274. 


I NDICTMENT for itfuiing to take upon him the office of An inhabitant of 
high-conitable loi the hundred of barnham, licit debito et legal 1 *P a,tKulat ^tn§ 


The delendant pleaded not guilty . The jury found a fpecial in S thc office 
Yerdidf, that the defend mt Jennings was, at a court holden for the 
manor of the hundred ol Fat t hnm % on tht fixteenth day of Sep tern- 4 
ber % in th~ fixth year of J^rui/i *lnne y dibito rnodo eleftus chief con- S C. port *37. 
{fable for the hundred of Farnbam , and that he being (o eledled, 
did refufe, &c. They find far 1 her, that within the manor 
of the faid hundred of Farnbam there are fevei al ot er manors 
belonging to divers lords, the inhibitants whereof uled to be 
ele&ed foi the faid hundred. They find ai so, that tnere is the 
tnanor of the town of Farnbam. , within the manor of the faid hun¬ 
dred, in which there is A cour r-LtET ; and that the defendant 
is an inhabitant within the laid town of Farnharr y et non alibi \ 
and that no inhabitant of the town of Fa) nham ever ferved as high- 
conftable for the hundred of barnbam . 


The quest ion arifing upon the fpecial verdnSI was, Whether 
’the defendant being in a par tn ilar leet y is excufed from ferving as 
frigh-c<$nftable of the bund»id ? 

Ana on debate, the Court held, that he is not excufed. 



Ho*t, . 



EjMTerm, 8 

Tut Quxiif Holt, Chief Juftice, faid, that high-constables are officer! 

a &* n fi at common law ; and that the ftatute of 13. Edw. j. c. 6. did xiot 
Jkx^k iftot. g| ve t i aem a „ additional authority ; and that if a hundred jiave not 
a Ictt , the high conftablc muft lu chofrn at the JhcriJf's tourn, yet 
his power would be retrained to the particular hundred 5 and I 
do not know that the Jlatute of H'inchr/icr (a) makes fuch an al¬ 
teration as will exempt him. He (aid likewife, that in a private 
leet the lord may lit as judge, and exclude thefteward. 

jif fu in a public Lvt. 

Tur Court gave judgment fpr the queen, upon the fpeci&l 
verdict (</). 

But eveeptions being taken to the indictment, if was put off to 
Tibuty Ttrm next (c). 


♦ [ 2*6 ] 


(a) Chap 6. 

See. 3 Fiiwk P. C ch 11. f 3. 
R‘\*r' Kin*, 3 KiH 230. S C* I n-cni. 
348 Rex *j Bctiwutn, 2 
Rex i> Crr^K, Cowper, it tlk*r onr 
Wno ib reliant with.n a \ u\«u iw».t w .1.1 n 


the hundred, is not therefore exempt 
fiom Caving the olhet oiccnitahle ol the 
hundred , and that .a cuf»n* to elt£t fuel) 
a lefnnt d. 

(1) See S C. pofl 227. 


Cafe 275. 


Shi ith aiiiji Bov. en. 


An infant muft HpIIE defendant Boutri w.»s nidified at TUI. Ol D BaiITV for 
bring an appwl X t j ie murder of one S/nit l \ and found guilty, but ohtvmed the 
Siw^and^iTa c l uccn,s P J, don. 1 he appellant, an infant, as brother and heir to 
be entered*' p - x ^ c deccufed, lodged an appeal i<i peep, iCt peifona againli the fait] 
f*iu ftrfinay he Bovucn, b< fore the julhtes « r c\cr and Ur miner and gaol delivery, 
Iball not be le- the fame ftflions at thl Old \\ \ii 1 v ; which being removed by 
oeivcd. certiorari into the com t of king’s bench, 

S. C. port. 230. 0 , 

a * 4 * Sir Thomas Park.fr f r the appellant moved, that he might 

S. C. Holt, 355 be admitted per ruarum m.n in the king’s bench. 

S C. 2. Ld. 

Ray 1288 Tut Court refined it as too late, for it ought to have been 

S. C Rjy Enr. commenced by guard an at fiiil, and then they (hould have moved 
536 ‘ to have had him ulmiUed by his guardian in the king’s bench. 

* 

A rerAit in an The Court faid, that if the defendant pleaded this in abate- 
appeal is pc- ment) the appellant might confcfs his pica, and commence a new 
pemptory. appeal by bill i fur a nunfuit is peremptory * but an abatement is 
n<pt. 


If an appeal be Afterwarrs the appellee being brought to the bar, and the 
brought by an appellant being in court, his Counlel would have abated the writ, 

infant in liioown and brought a new appeal by bill ; * 

prtfon, inftcad I 

bf by guaid.an, But the Court would not let them. 

lod flic appellee 

wrih not plt^d the infancy in abatement, the Court, on infjedhon of the appellant, may abate the 
Hrrit ex iffiao. 

Holt, 



Term* 3. Quee* 

Holt, Chief JuJUcr , faid, that this is not like the cafe of Watts 

V. Brains (a), for there the writ was void. 

"■ • 

At another day, the appellee being brought to the bar, the 
appellee’s Counfel refufing to plead me infancy in abatement, 
designing to take advantage of it after trial, 

Thf Court faid, that fince they would not plead the infancy 
in abatement , the Couit would abate the hrft i*ppc*l ex officio. 

And the Court orpj-RFD it to be entered, that the faid ap* 
pillant being in court, and it appearing, by mfpedhon of the ap¬ 
pellant, that he was under age,.thcrctoiv, the Court ex offiuo does 
abate the appeal. 

« • 

And Holt,.C'/ f Jujhce , faid, tl ^t 1 1 the npp llant had not 

been in court, the i there mull have been a wilt to have brought 
ljim into court, to uifpeet him. 


S««t< 
?*»>**# , 


r 217] 


Hereupon the ippdl xnt brou h* another apo n l by b 11 , and de- On an appeal be* 
clarcd againlf him * in cu'+o l nai ucbali (b) , and th^ appellee 111 dbattd » and « 
bui g an ugned pif nttr, d.nurrcd to the appeal, and pi auea nA lu d * mare f m 
guilty (p). / ll ddiveied, 

Thl Court ordered the a l at mu) * of c r i <1 a 1 pe 1 to be en tofhede! 

tere * as the fiifl: day cf the I cun , and that the pic icing to the clat it on, the 
lecond fhould be entered 1 lantct , thit the dc murrer mi to ht be fnfl datumnt (hall 
determined , and lor that end made it a coi^ nun eo be argued in bt entered# 
Tttniiy Term next ^d) 

The appellee prayed to be admitted to bail, An a :>pejj#emaf 

Whichi he Court faid, they could do on lflucjomcd, d~muner, 
or Cm ta advifare vult, if he could had four iufhciuit bail, who 1*4 
would be bound body foi both . 

• But thofe he oflered not be ig approved of, he was remanded to 
the Marshalsea. 


(a) 3 Co Tnt 

(£) Set 3 Hawk P C 7*li edit ch 
*3 lt£ 4 


( ) See port * 54 

fdf) S t tl t C iuIcs of D mu 1*r 1 1 c J 
and argued poll '•50 


Young aofjinjl Slaughteiford, Cafe 276. * 

S LAUGHTERFORD was indi&ed at Ktngjlon affixes for the Apptd of mur- | 
muider of Jane Young , and the jury thue acquitting him de raltericquit- 
againft evidence, Holt, Chief Jujhce^ who tiled him, leimnded * 

him, and ordered an appeal to be brought agmnll him. Ju L J * 

Po l 22S. 

The appellee bung brought up by habeas corpus and commuted On an appeal of 
to THE M\RSHALbi a, an appcil was accoidingl) brought, and dnth, a pltam 
being biought to the bar, and airngntd in Fietub> he phaded in ^ 

which he was dated cunmoiant is mifnamtd, need not be vci fi d by afliihvit purlu ant s® 

4 & 5 Ann c x6. 

R 4 abatement^ 4 




YotfKS 

agmmft 

6 LAV gut jm- 
Jro*x». 


t [ai8] 


v i \ 


Eafter Verm, 8. Qneeti Akiie* fl 

abatement, that the vill in which h c was commorapt was Sbaufird\ 

absque Hoc that it was Sbalford(a). 



Mr. Raymond for the appellant (aid, that the appellee’s plea * 
was not to be received without an affidavit , fince the ftatute 
4. & 5. Ann. c. 16. for amendment of the law, it being a dilatory 
flea. 

The Court at firft inclined that the plea could not be received 
without an affidavit^ criminal caufes not being excepted out of the 
a £t. But the appellee being brought the next day, 

The Cour 1 was of opinion, that the plea might be read 
without an affidavit , beejufe thodgh this plea for the moft part i$ 
dilatory, yet it is not in this cafe, for the appellee mull plead over, 
and^* iflue joined on that as well as uphn w not guilty” and both 
may be tripd at the fame time (£). 


And accoiduigly the plea was received, and read in French by 
his Counfel. 


in what manner The appellant's Counfel tnjlanter joined iflue in French , tq 
a plea of jn/w-which the appellee's Counfel faid u [emblement” 


faer y on an ap¬ 
peal of death, 
IhaQ be tried. 

I 


The Court ordered, that a venire fhould be ifliied out, bear¬ 
ing tejls the firft day of Term, and the appellee Ihould be tried at 
the bar ; upon which the app-llce was remanded to the cuflody 
pf the marshal, bccaufe none would be bound body for body for 
him. 


The Court laid, there mull be four bail in an appeal of 
murder. 

Holt, Chi if JuPice^ ordered, that his irons (hould be taken off 
when he was bi ought into court. • 


(a) Sl 6 this pomt argped, poft 229. 

U) B) 4. slnn c. 16 f. 7 it II pio- 
v dtd, that nothing in tlu* aft Ufo c cc- 
t mid /hi J extend to appeals or indift- 
111 ; but hy a fuhflqucnt claufe, f 11. 

it 1- cmfttd, if that nodil *cry pita fliall 
€< be lectivul in any ciurt if rtioid, 
** unltfs the party offering fuch plea do, 
“ byaffidivit, pro't th** t.nth thereof, 
4 ‘ or fhevv fame prohibit matte 1 to the 
4 * Cou.t to induct them to beluvi that 
“ the faft of »uch dilatory pita n» tiut * f 
And it l ias b*tn detcrm.ntd that a plea 


in abatement fpr a mifpomer of (he place 
of nfidtnce in an t»diFfm*nt muff be veri¬ 
fied ; loi that tht feventh feftion of the • 
ftatute dots not extend to tht eltventh, 
Rtx hi. Grainger, 3 Burr. 1617 But 
it fteins that a pita to the junfdiftion on 
an indiftment at bat , netd not be verified* 
Kinlock’b Cafe, Fofttr, j6. S. C. 
j. Wi f 157. And a plea in abatement 
on an apped, appears to have hetn ad¬ 
mitted without affidavit in the cafe of 
Reeve* v. Trundal, 1. Stra 402. 


•pifc 277* 


Sawyer apainft Mawgridge. 




you to fell my goods to the amount of nine pounds, which 1 do hereby a'kwnvhdge I vtoe you , n 
I.— ^ Roll »hr 146. 1. Lton 75 3 Ltcn 119. 223. Cro. Liz. 8b6. 3 Mod. 154. 

Abr. $92 5. Com Dig 4 ‘ Gbhgauon'* (B. 1 ). 

It 



•fatter T«ai,<e. Quedi Amfc^tnXlt ' 

>• 

It was moved in arrejl ofjudgment ; and upon oyer of the S awt* * 
bond or note, it was in thefe words, a These are to authorize agl yi, ^ t < 
** you J, S. to fell fo many of my goods as come to nine pounds, 

“ to pay my debts, which I do hereby acknowledge to owe to 
** you, dec.” 

The Counsel for the plaintiff' cited Cords Cafe (a)> Hatley 9 t 
Cafe (bj 9 and the cafe of fVatfon v. Snead (c). 

The Counsel for the defendant cited an anonymous cafe in 
Ventris (d), 

. Holt, Chief JuJlice 9 and Powell, JuJlice 9 held, that the aftion * 

lay for thofe words, for the Word <c oblige” is not neceflary to 
make a bond; for if one ynder hand and leal acknowledge hgnlelf 

indebted,” it is enough to bind him. 

Powys, fuftice 9 held, that the words c< I do hereby acknow* 

** ledge to, &c.” were by way of parenthefis»£ 

Which Holt, Chief Juftice 9 oppofed. 

Judgment for the plaintiff ( e ). 


(a) Dyer, 20. a. 
\b) Keilw. 34. b. 
(0 l Vent 238. 
(< d ) 1, Vent. 4a. 


(«) See Hardman v. Hardman, Cro. 
Eliz S86. Morgan v. Johnfton, Cro. 
EJiz. 561, 


* Roberts againjl Morgan. 

fpRESPABS for going over the plaintiff’s clofe with horfes, 
cows, and fheep. The defendant juftified, that he has a way 
for horfes, cows, and fheep, and fays, that fuch a day he went 
over with horfes. 

Upon demurrer it was adjudged ill; for it is a juftification 
Only for horfes (a). 

Judgment for the plaintiff. Sed quare . 


(a) See Carr v. Donne, 2. Vent. 195. 
Johnfton v. Adams, 5. Mod ;8. S C. 
)2. Mod. 84. JSyre v. Gloflan, Carter, 


51. Hunt v Bralnes, 4. Mod. 402. 
Morewood v. Wood, 4. Term Rep. 157, 


*[ 2*93 

Cafe 278. 

A juftilRatxoQ 
muft anfwertbo 
whole trefpafs a$ 
laid m the de¬ 
claration. 

S. C. Holt, 56!. 
Moor, 281. 

Cro. Car* 102. 

4 Bac. Abr 394, 
8. Mod. 330. 


Nelfon agaiaft Collins. Cafe 279. 

A WRIT of error out of the common pleas. The error af- Error on a blank 
figned was, that in the declaration it was u Collins per declaration, yet 
ft _— Bushpy, attornatum fuum without any chnftian name, af- 

Holt, Chief Jufticc, faid, that he remembered a cafe, where it 
was affigned for error, that the attorney by whom the party ap- * Abr * 
’peared, was no attorney of that court. But it was difallowed for Barnes, it. 
error ; and that is not tne merits of the caufe, and may be helped Ld. Ray. 771. 
by the late aft, it being after verdift, 

'J'he judgment was affirmed. 

Harrington. 




\ 



Esfter Term, 8. Queen W” 


; Cafe 280. Harrington againft Bufh. 

Jn trcfpafs f*r A CTION of trespass for taking cattle. The defendant 
taking cattle, a dx. pleaded cc quod pojjefjionatus fuit ” of the clofe; and that he 
£ t00fc th ™ damage feajant. 

. of The queftion was, Whether in this cafe poffejjionatusfuit was 
took them da- Efficient ? or, Whether the defendant fhould have fet forth his 

i *age fiafant , is title ? 
good, * without 

flawing further For the plaintiff was cited the carfe of Pell v. Garlick (a), 

title. r - V 

* [ 220] *?owell, Juftice, faid, that if the title cannot come in quef- 

5 C Fort, a * t,on * p°Jpj(Pw a t us f 1ilt * s f u ^ c ' cnt: * But perhaps in this cafe the 

6 c Holt *«’ tide mav come in queftion; and he cited the cafes of Foldar v % 

9 Ridge (&)> and Purtfoy v. Grime (c). 

Holt, Chief Juft ice , faid, that he thought the title could not 
come in queftion ; for the a&ion is brought only for taking his 
cattle. If he had claimed the land, the a&ion fhould have been for 
entering the land ( d ) ; but where the trefpafs is only for a pcrfonal 
act, as beating or taking cattle, poffejjionatus is fufficient ( e ). If 
A . be poffefled, and B. come and tread down his corn, and A . 
molliter mativs impofuit, to put B. out of his corn, for which 2 ?. 
brings affaultand battery ; A. may plead quodpojfejfionatus fuit , &c* 
and that h v molliter jnanus impojuit to put B. out of his corn, and 
it is good, without fcttir.g forth a title. He faid, this was like the 
principal cafe, for the adion is tranfitory, and cannot be made 
local but by a cluufum fregit : Indeed in an avowry, a title muft be 
(hewn, but that is not like this Cafe. 

Powys and Gould, Juftices y were of the fame opinion# 

And judgment was given for the defendant ( f ). 


(a) i. Lutw. J+C.1. 

(t>) Yelv. 74. Cio. Jac.^ofi. 

(wS Cro. JuC. 291. 

\d) Cro. Jac. it2. 1. Roll. Rep 13. 

(t’) Searl 1. Bunman, 2. Mod. 70. 
S. C. 1. Fuem. 206. Langford v. Web¬ 
ber, 3. Mod. 132. Anonymous, 2. Salk. 
643. ip winch Lift cafe it is faid, the fame 
po.nt was adjudged in rhe caft of Southby 
•v. Eaton, m tht KingN bench, in Michael¬ 
mas Term 16. Cto. 2. on a wnt of error. 
See Jfo Afpmdal v. Brown, 3. Term 
Rep. 265. 

( f ) 'I hat in a di dotation it is fufficient 
as ag.nnft a wrorg-djei , to ffiew foJJ.JJ.on 
only, fee SttouJ m. But, 4 r Mod. 418. 
i. C. 12. Mod' 97. S. C. Skin. 651. 


S. C. Com}. Rep. 7. Langford v Web- 
bti, 3. Mod. 132. St. John v. Moody, 
1. Vent. 275. Blockley n/. Slater, 
3. Lev. 266. Kennck *1/. Taylor, 
1. Wilf. 326. Waiing *1/. Griffiths, 
1 Burr. 443. Rider v. Smith, 3. Term 
Rep. 766. But fee the cafe of Gnnftead 
%>. Marlow, that altnopgh a plaintiff is 
allowed to declare generally upon Ins pof- 
ftflion agamlt a wiong-doer, ytt in a 
9 t ea it is neceff.ny to fet out a ftrifl 
legal title, 4. Term Rtp. 717. Ridtr 
•v? Smith, 3. Term Rep. 768. See a.fo 
Johns v. Whitley, 3 Wilf. 65. Silly,/. 
Dally, 1. Ld. Ray 331. Godfrey <«. 
Rock, cited, 4. Mod. 419. 


Anonymous# 




An aftfaa fa*- 



“ his 

(iNNUBffD©**^ 

Juntarily ) is 
for an 
cannot cnl 
the fcnfe. 


^^Mer'TecMr 9 . C&eeflPAnnij* In%. 

Anonymous. 

A CTION upon the case for words fpoken of one who went 
about the country to collect charity for a lofs by fire. The 
Words were, 4 ‘ He fired his houfe” (innuendo voluntarily); 

“ he was brought up to rook and cheat the country, and fince he 
44 has fired his houfe he has cheated it more and more •” per quod 
, he loft much charity, which otherwife he would have had. After 
trial, and verdi 61 for the plaintiff, 

•Page, in arreft of judgment x moved, that the adtion did not lie. 

And the Court was of theTame opinion ; for the innuendo 
did notfupply the place of voluntarily (r/), which mull be proved to 
. make him crimih.il (/#} ; and fuppofeit had been faid 44 voluntarily/* 
yet the adtion would not lie ; * for it is not felony ( c ), unlefs it be * f 2 ZI ^ 
tvith intent to fire his neighbour’s houfe (d) ; and though die words 
are taken in tnalam partem* yet they are not adtionable. 

Alfo Powell, Jrftice y faid, it was unlawful for people to go 
about the country and colled charity, unlefs they have letters 
patents (*). 

And per Holt, Chief Juftice , to fay a man is c< an arrant knave, 
iC rogue, or rafeal,” is not actionable. 

The judgment was arrested. 



A 

% v* 








v* 


(a) Tliat an irnutndo can only explain 
the meaning of woids, but cannot enlarge 
the fenje of them, (ee i. Roll. Abr. 

j. Biownl. 7. 3. Lev. 68. 166. Salk. 

513. Cro. Car. 92. 

(b) See x. Hawk. P. C. ch. 39. 

(c) See Rex v. Sparling, Calts Crown 
aw, zd edit. 193. Rex v. Ereemc, 


Cafes C. L. 195. Pcdley’s Cafe, Cafes 
C. L. 209. S. C. Cald. 218. Harris’s 
Cafe, Folter C. L. 113. 

(J) See Rex •v. Holmes, Cro. Car. 
377. 1. Hole P. C. 56S. 1. Hawk. 

P. C. 7th tdir. ch. 39. f. xi. 

(c) See 4 Ann. c. 14. 



Kid a gal lift Dr. Watkinfon. Cafe 282. ’ 

y 

A MANDAMUS was granted to reftorc a parish-clerk, he' Mandamus for a $ 

beino- eledted by the parifliioners, and difplaced by the par- P ar,fh -cicrk. /•* 
r r \ 0 J Po/t. 261. 

fon \a). j Vent. 143. 

153. 

(a) Reg. v. Wall, poft. 261. and the wardens of Kingf-Lei, 2. Lev. 18. ; ; 

$afes theic cited j and Rex v. Church Anonymous, Mai ch Rep. 101. ./ 


Tutty agciirft Aiewin, Cafe 283. 

• A CTION on the case for words was brought by an apothe- To impute fc- 
cary. The words were, It is a world of blood he has to noran ^ to an 
44 anfwcr for in this town, through his ignorance : he did kiil a th^r^a c^of 
4 ‘ woman and two chilJren at Southampton ; he diJ kill John his p ^ t ^J n ? ' 

V Prior at PetersfieldP And in another place the defendant faid, afLonablc. * 

* » • /. 1 ' 

44 hC' v ; 



E*fter Term, 8. Queen 

Ttfrrw c « he was the death of John Prior y he has killed his patient with 
At Spur " P^yfick;” u ** revera they died by the vifitationof Gpd. 

* Adjudged that the a&ion lies (<7). 


(*) Noth, The cafes cited were Poe 
w. Dt. Mondford, Cro. Ehz. 620. S C. 
X. Roll. Abr. 71. An Autnymous Cafe, 
X. And 1268 Shuttr v. Emmett, Godb. 
341. a. Roll. Rep. 343. Watfon v . 
Vanderlafli, Hetlcy, 69. Cawdrey v. 
Highley, Cro. Car. 270. Peacock v. 
Leach, T. Jones, 140.—See alfo Allan 
v. Eaton," j. Roll. Abr. 54. S. C., 
o 


x. Danv. Abr. irz. Goddard v. Halcl- 
fioot, 1. Roll. Abr. 54. S. C. 1. Danv. 
Abr. 112. An Anonymous Cafe, SaviH, 
126. Wharton v. Brook, 1. Vent. ax. 
S. C. a Kcb. 489. Flower’s Cafe, C10. 
Cai. %i i. Blunden %>. Eu/lacc, Cro. 
Jac. 504. Stanton 1/. Smith, 2. Ld Rjpy. 
1480. S. C. Stra, 762. Peake v. Qld- 
ham, Cowp. 275. 


Cafe 284. Anonymous f 

^ probate of a X 2 ANISTER, Serjeant^ moved for a prohibition to the fpiiitual 
will made by a -D court> to prohibit them from proving a will made by a feme - 

not "be^granud c0Vcr without her hufband’s confent. 

without the huf- Holt, Chief Jufticc y faid a feme - covert cannot devife what file has 

* con nt. ^ executr j x without the hufband’s confent. 

And the motion was granted nifi this Term, and m^dc abfolute 
in Trimty Term following (a). 




(*) See Brook v Sir William Turner, 
X. Mod. avi. S. C. 2. Mod. 1/0. 
Shaidlow v. Naylor, 1. Salk. 313. 
Jenkin v, Wlutehoufe, x. Bun. 431. 
Col hay v. Sydenham, z. Brown’s C. C. 


39 x. Stone v. Forfyth, Dougl. 707. 
Fettyplact v. Gag'-s, 3. Brown’s C C. 
S. Rex v. Bcttclwoitli, 2. Stia. 891. 
mi. 1118. 


* [ 222 3 
Cafe 285, 

An indiflmert 
wdl not lie for 
Borrowing mo¬ 
ney of one man 
Ui %he name of 
another, though 
without autho¬ 
rity. 


* The Queen againfl Grantham. 

*\^R. DEE moved in arreft of judgment upon an indiSlment 
againft the defendant for coming in the name of Jones and 
borrowing money, and promifing that Jones would repay it; ubi 
revera Jones never lent her, of which (be was found guilty. 
He faid, that an indi&ncnt would not lie, for (he brought no token 
with her. 

Mr. Bains cited the cafe of The £>ueen v . Jones ( aJ, which 
was exactly the fame cafe, and the indi&ment was (juafhed, though 
there was a token brought. 


Holt, Chief Juftue^ faid, he remembered a cafe where a lufty 
fellow came to a (hop to buy goods, and upon his affirming that he 
was of age, the (hop-keeper trufled him ; aftei, upon his refufing 
fo pay for the goods, the (hop-keeper brought an indebitatus af- % * 
fumpjiti to which he pleaded that he was not of age; upon that, the 
(hop-keeper brought ?n aftion on the cafe for the deceit ; and upon 


(a) Hilary Term, 2, Slueen Avne, 2. Ld. Ray. 1013. S. C. Salk. 379, S. C. 
6. Mod 105* 

motion 



feSSer Term/ 8. Queen Anne,^ In B. Jt. 


Y 


a %uuj u • v^Kvu nauc| «u wi xv* 

’ # # 4 . _/ ^ 

motion in arreft of judgment, it was adjudged, that the a&ion did Taa QftM, 
• well lie, 6>r elfe non-age would hare a privilege of cheating (a) $ 
but if an action will not lie for the fraud, certainly an indi&ment •********, 
Wiil not lie. Q. 


— t 


The Court offered, that it might be (poke to again. 

But Mr Raymond, who was for the queen, feemed fatisfied 
that the indi&ment did not lie : he faid, he remembered the cafe 
cited by Mr. Bains ( b ). 


(a) See the cafe of Johnfton v Pie, 

1 Lev 169 which from the c#cum 
fiance* feem* to be ijie cafe cited , but it 
was theie held, that the aftion would not 
lie, S C 1 Sid 258 

• (b) Holt, Chef Juflice, faid in this 
cafe, “ It is no crime uniefs he came 
4S w th f tlft ton ns Shall we mdift a 
€i man for making a fool ot another * 

2 Ld Ray joij S P Rexv Bryin, 
2 Stra 866 Rex v Munoz, 2 Sti 1 
1127 Rex v Nehutt, 1 Salk 151 
SeealfoRexv Combrunc, 1 Wilf 301 
Rex v Wheatley, 2 Burr 1126 , and 
it feems to be ftttled, tliat the deceitful 


-•receiving of money from one man to 
another'* ufe, upon a falfe pretenffc of 
having a mcfTage to that puipofe, is not 
punilhahle by 4 criminal profecution, be. 
caufo it 1* accompanied with no manntr 
of artful contrivance, but wholly depends 
on 1 me naked he, agamft wh ch common 
prudence and caution may be fufficient 
fecunty, 2 Hawk P C 7th edit ch 71. 
f 2. Rex v Bower, Cowp 323. See 
a fo, the flatute 32 Htn 8 c 1 of Falfe 
loins , and 33 Geo 2 c 24 of Fete 
Pr t fcts , with the fcveial cafes adjudged 
th reon, 2 Hawk P C 7th edit. xi6, 
117 


The Queen agcunjl The Inhabitants of Puttenham. Cafe 486. • 

A MOTION was made to quafh an oruer of feflions. juft ces cannot 

make an older 

The exception taken was, that it did not appear tl at there was exc^on 
§ny complaint of the overfeed, only A B,l£c. quorum unus> do p i irt of tbfc 
order, &C. ' overfeers. 

* Pfr Curiam. The jufhees have no power but upon com- * r 2 2q ] 
plaint of the overfeers, L * 

For which rcafon the order was quafhed. 

A like order of feflions between The Queen and Inhabitants of 
Crediton was alfo quafhed, for the fame reafon. 


Anonymous. 


Cafe 287* 


A and B being joint merchants, have goods jointly between No fumvorihip 
• them A, delivers the whole to C in truft for his executors, between joint 
and dies, and C. delivers them to the executors accordingly, and merchant*. 

B. as furvivor brings trover agamft C*. 

The 



Matter Term, 8. CJtfeen AtmSFtwnkHLi' • 

^'■Aw nymovs. The Court held, that there is no furvivorfhip in merchan¬ 

dize (rf), but ail account given by the ftatute ; and C. haying per¬ 
formed his truft is difeharged, fo that the adtion fhould be brought 
< againft the executor ( b ). 

V 

(«) Co. Lit. 182. 11. Co 3. Ex parte Drake, cited i. Atk. 225. 

2. Biownl. 99. 16. Vmcr A hr. 242. Smith 1/. Barrow, 

[b) Brown**/. Hedges, 1. Salk. *90. 2. Term Rep. 476. 


« 

Cafe 288* 


t * 

Buflon agdi.Tft Ridley. 


Recognizance 
tecord, &c. 


i 

3 tN* ejectment, R. Bradbourn being feifed in fee, in the year 
* 1658, entered into a recognizance before J. Glvnn, then Chief 
Juftice of the common pleas. 'Then a recital of the procefs out 
of chancery upon the ftatute of Henry the Eighth , and an extent 
out of chancei y thereupon. Two adniimflrations were granteJ, 
one out of Durham, the other out of London, 


Sir Edward Northey urired, there was no fuch recoeni- 
zance ; fur cc /. (J ynnf he faid, never was Chief juftice. 

Adminiftration Per Curiam. Where a man has hor.a not ah ill a in two pro- 
^ tve A onanota ~ vinces, there mull be a double adminillration. But where a man 
c * has bona not a bill a in one province, and goods only in one diocefe 
in another province, there the (archbiiliop’s) prerogative takes 
r place (a). And fo if there be not bona mtabiiia in both provinces, 

the archbiftiop of the province where the bona notab ilia are (hall 
grant the adminiiiration. recognizance is a recorJ, * but 
infciior to a judgment. 


* [ 224] - 


Kotf, Holt, Chief jjnjlice, called it a pockct-rccord. 

• 

Cuf SHlitF, Serjeant, A r on con flat that this recognizance w^S 
ever enrolled, and that it was only ambulatory ; and then the per - 
fon that intities himfeif to it mult take out adminiftration where it 
was found ; but a record in one pijee is a record in all, &c. and 
they have not fhcwtd where this recognizance was found. And 
becaufe it was acknowledged, it is not therefore nccefi'arily to be 
prelumed that it was enrolled ; for though there is an officer ap¬ 
pointed to enroll it, yet he may have neglected doing it, and for 
fuch neglect a penalty is appointed (by tile ftatute j. 


Recognizance a Holt, Chief Jiflcc. The ftatute, l. e, the recognizance, is 
'tecord where ambulatory, and is not certified into the chancery till the extent, 
token, and local. 

(*) <'>?/./»-, Of goof; only in ore a* chbilhon's pierogativc takes place.— , 
d*octfe til uiot..tr pumf.ci therie the Note tojctnn ui»:u./. 


Powell, 



Eafter Term, 8. Queen Anne, In B. iL 

A Powell, Juftice . If it appear to be taken at a Judge’s chain* 
r in Fleet-Jlreety &c. it makes it local. 

Quodfuit concejfum • 

And yet he held it to be a record, upon the taking of it, before 
the enrollment; and faid, that the enrollment was by a flatute in 
Queen Elizabeth's time. 

And the Court feemed to agree, that it is a record where it is 
taken, and fo local* 

• Sid adjournatur . 


BfelToit 

Ridi*y« 


AT 





AT 
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,T H'E'.S 1 T T I’N'GX' 
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I *t 


EASIER TERM, 

a 

** 

The Eighth of Queen Anne, 


A T 


Guildhall, 


BEFORE 


(fijrjfahn Holt, Knt. Chief JuJitce. 

r ‘ 


1 * 


Anonymous, 

k *• 

I N an a£Hop of affault and battery brought by thfi hqftand 

againft tbe defendant for an inteqt to ravifh his wife, fhe was 
admitted a witnefc, 

'i * »* ^ 

,* Ho|.i% Cbitf$fuftice y (aid, it was becaufe the wife cannot give 
£ny confent, though it be not felony* 

Holt, Chief Juftice % held, that A. having laid five pounds on 
the event of the caufe, was no objection to the wife of A\ being 
admitted to be a witnefs, becaufe it (hall not be in the power of 
|t third perfon to difqualify one who otherwife would be a good 
fritnefs; 

And thereupon fhe was admitted to give evidence ( a ). 


Cafe \ 

loan fdfcfe of* 

band, briBbi* 
tenttoravtfhbil 
wife, bit wtfci* 4 
a competent 
witnefe. 

Co* Ut 6, »* 
i. Stra. 504 * 

5 * 7 - *' 

*. Stra. 


(4) The general rule is, that hulband 
^nd 'yvifq cannot be witnefies for or agamft 
$ach other. HiU «. Hill, a. Stra, 109a. 
Harpers. Broughton, 2. Ld Ray 752. 
Starker v. Pixie, B R H 264. Field 
V Curtis, Cowp. 829. Rex *>. Rudd, 
Cafes Crown Law, 134. Rex v. Clivi- 
gW* 2. Term Rep. 263. Davis v. Dur- 
ywdy, 4. Term Rep 678. But there 
$r* feme exceptions to this rule, as 

1 ?oi. XI. 


cafes of high treafon, Ray. s. BrownL 
47 4 Hawk. P C ; c. 46. C 70. S *4 

£ t*rt % 1. Hale P. C. 301. and rape, , 
ord Audley’s Cafe, Hutt. i|6. j and 
forcible marriage, Fulwood’s Cafe, Cro* 
Car 488. Perry’s Cafe, 4. Hawk. P. C, 
$h. 46. t 79 } and, as m the principal 
cafe. In aflault and battery, Rexv. i » 
<. Stra. 633. 


Y*- 


» * 


A T*», 




.f 



f 


A T 

t H k SITTINGS 

i 

AFTER 

E A S t E R TERM, 

% 

The Eighth of C^ueen Anne, 

' A T 

Weft minder, 

% 

tsronE 

Sir John Holt, Knt. Chief JuJlict. 


•CmjJ 

* Brown againjl The 'Corporation of London. C*&*go.' 

U PON an ifTue joined upon a prefcription for a toll, the dc+ a freeman of a 
fendant produced a witnefs. corporation dif- 

franchifed with* 

The plaintiff obje&ed, that he was a fretman,zndto interefted^^^^^ 

Upon which the defendants produced a judgment in 
mayor’s court, where, upon a fcire facias awarded, and two ca „£ ^ 
iiihils returned, they had given judgment of his disfranchifement: claimed by ttm 

But upon inquiry, the man faid, he never was fummoned, and 
knew nothing of his disfranchifcment; therefore the proceeding Bb ^ ^ *9^ 1 

being irregular. 

Holt, Chief JuJlice> would not admit the man to give evidence^ 
becauie the judgment in the mayor’s court may be avoided. 

In this cafe it was likewife (aid by Holt, Chief JuJiice, that a 
irman who ufes a way may give evidence whether a toll has been 
^>aid » and fo in the cafe of a nufance \ but if he contribute anything 
towards the carrying on of the fuit, he cannot be a witnefs («). 

j n («) Rex n*. City of London* a. Lev. Stra 659. Wallin v. Shelly, x. Term 
^*55* S.C. a. Show. 146.^ Bax *p. Car- Rep. 30s. Bent */. Balter, 3. Term 
^ JWnter, a, Show. 47*£fc^B*r&C v. France,^ Rep. 27. 


'i*T 


S 2, 


Anonymous, 







Anonynjoas. 

»te^V , A CTION o*&b*T upon a bond agsunft m executor, whp' 
A picked aJmintfiravil. § 


j||y 

«a/<^.xhibited The plaintiff’s Counfel gave into court (he isynftry taken ty 
on p«w**» d» ^ fpjfitoai court> and put it upon the defendant to »difcharge 

waL bimfeif. 

< * B f r * l ***' Hoi,T, £W Juftice, faid, that where in the inventory it Wa} 

fet down “ deaerate debts,” thofc fliaU not be a[fets, unlefs £he 
plaintiff can prove that the defendant has recoved them. But T 
thofe debts which are not fet tiown “ defperate,” whether arrears 
ofrtnt, 01 any other, (hall be accounted aflets, whether p«d Of 

pot 


AT 

THE SITTINGS 

AFTER. 

EASIER TERM, 

> i 

* 

The Eigtfth of ^tieen Anae, 

• • 

A T 

Guildhall, 

4 

BEFORE 

Sir Johh Holt, Knt. Chief JuJlice, 


• [ 126 \ 

* Garnet againft Clarke. Cafe 292. 

\ SSUMPSlT upon a promiffory note 7 whereby the <Je- A j*omKR#y 
JL\ fcndant promifed to pay fo much upon account of his note *° °* 

* mother: is «it with- 

And it being objected, that there was no confideration “ *** ** fc 4 * 
to Xt ) 2 

Holt, Chief JuJlice^ faid, that a promife a to pay to f. S.” is 
good; but a promife <4 to pay to J. S . upon account of J. N” 
is not good, for that is not within the words or meaning of the 
fiatute 3. & 4. Ann . c. 9. The confideration implied in the ftatute 
Is, that when the party promifes upon his own account, it muft be 
prefumed he is indebted, or elfe he would not promife to pay it * 
alittr where the promife is to pay upon account of a third per- 
fon (*)• 

» In this cafe Holt, ChiefJuflice, dire&ed a verdiA for the plain* 
f tiff* but under controul, and ordered the postea to be ftayed. 


(a) See Banbury v. LifTets, a. Stra. Jpll, Pcirfon v, Dunlop, Cowp. 571, 
tfth v. ICt-nOd, 6, Term Rep. i» 3 - * 4 

A w * 

S 3 Mafott 


Sjcnith 
* 


1 


Mafon againji HogfdcnV 

(kid, That barely being <v>far <W 
a wewB. * a not incapacitate a man from being a witness in a cauffe \ other* 

wife ifhebe mterefted (aj. * t ,4 

V / ^ 

M S«# Schooling «. Cramplr*, Other.*. Cooper, 3. Wilt 40. Billy, 
If yteer, *5. pi, 3^. Pisan and poftoek, 1. Str*. 575, r “ 

* f y 

1 


TWIT? 


TRINITY TER K'' 

The Eighth of Queen Anne, 

¥ 

I M 

The Queen’s Bench. 

o 

Sir John Holt*, KntSChief JuJlice. 

Sir John Powell, Knt. T 

Sir Lyttleton Powys, Knt. i Jufik*s r 

Sir Henry Gould, Knt* J 

Sir James Montague, Knt. Attorney Generate 

Sir Robert Eyre, Knt. Solicitor General* 


* The Queen againft Jennings. 


* £ 2R7 3 
Cafe 294. 


w * 

M R. RAYMOND moved to quafh an indictment agaihft lo an iodiaS,' 

the defendant, for refufing to take upon him the office of J * *. 

a high conftable, hit debito et legali mode eletius (not^^^^ 0 * 

faying to what), at a court-leet held for the hundred of Farnbam , fating that he 

on the fixteenth day of September, was duly tltfftd 

at p court left, it’ 

The exceptions he took were, AaB be pit. 

First, That it was not faidto what he was eletted, only licet ^ 
debito et legali mode eleflus, life, the offiee of high 

Sed non allocatur. For PER Curiam, It Ihall be prefumed s c. anti,« Jj 
that it was to the office of a high conftable. TS™ 

Secondly, It is laid, “ eletlusfuit at a court-leet held on then, an huB^| 
«i fixteenth of September.” Now Magna Charta.c. 5. ena&s, meat for 
“ that all leets fhaft not be. held nifi bit in anno, once within 


that time| contrary to the ftatute. 


held *fctfcefkn£ 
prefcnbed by * 

mgnp chart a, but it may be held at another k 

M St? Dyer, 151, Harg. Co. Ux. « 7 - * H*wk, P, <X«h. jo. t 4* ttkd g* J 

s 4 * 


S .* " 

t writ 



^ w «*• King (a), but there (he Court held tin 
2”* T DotwiChftanding. 


* v Raymond anfwered, that the reafon of that cafe was# becaufe 
l by the pleading over they had admitted it, but here we have pleaded 
not guilty. 

*“* * » AJ| 


t **«3 


fiOLTj Chi,f Juft ice, faid, that an admittance, by pleading to 
An indictment, does not make the indictment good, as it would a 
declaration. 

* 

♦Sir Edward Northey lilj^ifefaid, that one may preferibe 
to hq[d a court-Iect at anothey''time than is named in Magna 
Cjf^RTA; ard it (hall be prefumed that this was fo. 

Holt, Chief Juft ice, and the Court anfwered, that indeed 
one may preienbe fo, but unlcfs that prcfcuption appear, it fhali 
not boprefiimed ( b ). Alfo, when a prcfuitment in a leet is re¬ 
moved by certiorari, the ftile of the court muft be fet out exaCHy, 
but there needs no futh nicety in pleading (c) t 

And the indictment was quafhed. 


{a) 3. Keh 197. 

(a) See Partridge's Cafe, Cro. Pliz. 
4*5 S C 2 Leon 18. ata Porter 
•*. Gray, C10. El z 245. Rex v King, 
3. Ktb 230 Dakin's Cafe, 2. Saund. 
<90. Fletcher v Ingiam, 1 Ld Ray 
69. Rtx v. Barnard, i. Ld. Ray 94. 


S. C 12 Mod i!$. S. C. Skin. 669# 
3 Hwk P C. 7th edit c. 10. £ 8. and 
Mr Hargrave’s Notes 10, ix, and 12. tt 
Co Lit 1x5 a. 

(r) King’s Cafe, Cro. Jac. 43* Sea 
alfo 4 Bac Abr. 672. 


Cafe 295. 


Young againjt Slaughter-ford. 


A juror having A T A TRIAL AT BAR in an appeal of murder 5 Holt, Chief < 
grand ur **o to which the reft d.d not diffent, that it was a 

Srthe coiner’s g°°d caufe of challenge by the appellee to one of the jury, that he 
Inqucft, or be- was one of the giand jury who found the bill ngainft the appellee, 
log unae to the upon whicn he was indiCted at Az;z^ Jton affixes : Alfo that the 
pnfbner, are being of the coroner’s inqueft, is good caufe of challenge by the 
chaHene 0 *** ° f 4|>pellee: Alio being uncle to the appellee, is good caufe of chal- 
& C. itr, ai 7 knge by the appellant. 

But the appellee denying him to be any relation, the Court 
direCtcd it to berried on a voir dire . 

An infant of any One being produced to be a witnefs againft the appellee wtw» 

age may be was under twelve years of age, 

{Worn as a wjt~ 

mfs,ifhctscoi>- The appwllee’s Counfel objected to k*m for that reafon j and 
faomofiJirdtn befides, they (aid he had taken money. 

gir of pet jury , 

Cafrs Cr La HotT, Chufjuftice, faid, that if he knew the danger of an 
qath/ he might be a witnefs: And that appearing, he was admitted* 


* # 





gives or promifes a wltneft money If the caufe g6 on that fide* he 
cannot be admitted to give evidence. , - * 

♦ Sir Peter Kino obje&ed* ftyit in an indi&mont Evidence 0 
of difeourfe preceding the fail is not to be given. 

But Holt, Chief JuJlice, faid* that they might giveincvidence 
anything that explains the fad. * nwy 

ij 

The appellte being found guilty of the murder* came after- Th« 
wards to receive the judgment of tnfe Court; and being arraigned* “ 
and afked what he had to fay why judgment fhould not be given \ jjJP 

Mr. Eyre* Solicitor General, moved in arreft of judgment flhat *! 

the appeal was not good j and took his exceptions to it. ' » , * 

First, That there are two places mentioned in the appeal, „ <* 

(Hv/ss. that he was commorant at Stafford- , and that the was 
^ done at Compton ; afterwards it fays, 44 die, anno, hora, et locopreed* 

' <c tandem Jane Young percujfit 

, Secondly, There is no venue laid to the afiault; for it is laid ** ( 

" Jhat the deceafed being at Compton, &c. 44 w; ; fC hristop. W 

S^^AUGKTERFORD^&mV^, voluntari'e,et ex malitia fuApreecogi - 
** tofj i//yir/r domina reginee nunc , ac contra pacem, &c. die 

u et bora prard . Compton prad. in com . Surrib* w 

- 44 armis * ©V. nr in et fuper candem Jane Young, in pace Dei et * 

1 44 diftet domineeregin et ut pi ajjertur exijien.fclonue, voluntarie, et * • 

. 44 #4r malitia fua preecogitata injultum fecit fo that the venue is 

Only laid to the venit vi et armn , foi the 44 ac ” feparates the fen. 
tence $ and if an afiault be neceflary, it is neceflary to lay a venue, 

-for it is traverfable; it fhould have been tunc et ibidem infuLtum 
fecit i 

AtfirftHoLT* Chief JuJlicc, Powys and Gould, JuJlices, 
were dear that neither exception was good ; 

But Powell, JuJlice, doubted: 

And tlie matter being put off to the next day, 

i Holt, Chief JuJlice , was of opinion, that neither exception 
ftfas material. As to the first, when one place is the man’s ad¬ 
dition, the other the fad, certainly w die, horA et loco pretd” fhall « 
refer to the place of the fa£fc; and it is as well as if it had been , r 
eodem, for the place of the fa£t is the lafl before the pretd. 

As to the other exception, it is not material, for the afiault if 
*$ 10 t neceflary* for percujfit is a fufficient afiault. As to Long's Cafe* 

1 where percujfit was onrutted 
Without the caufe : fercu 

*feere ft is fa d, 44 venit vs m ^ 

at quodam bacuio, fife. percujfit, dans eidem J. Y. u#km* 


t u a iwuiviVim ruwiaiv. 

ted, that was * fbewing the confequened m M A 
ijfit implies an afiault, but if it did not* T X 
' et armu 99 to Compton, 44 ac injultum fcch " ' 


r 

f 4 

yovito 

0I.A£O*TfcK- 


Ym fence bt- 

i\ win tilt 

.iltd d'J*t r£tl5. 


Cafe acj 6 . 

An a), peat of 
mtwdei bid 
*• p rdin, 
f* tin * dmti.Mn 
* l Ivan tjujdcm 
“ rf «/’ M fot- 
fivit rtf 

b C. ante, 216, 

# [ * 3 * j 

E C Ko!t, 355 
S C LdL R-y. 

b,c Ray.Xht. 



, 'Trinity TennJSVQueen An?^ < 'T5!f§tiEL 

* v I 

<( mortal* vtilnus , faa quldm vulture ittfianier ob}it if fe 
if the affault Was neceilary in the venue , here it woul<$ be 
ciently fet forth. 

Powell, JuJhce y faid, as to the firft exception, the precedents 
are ^ory/ rf /010 pr&d. But in an appeal there needs no addi« 
tion, 16 r it is not within rhe ftatute of Additions; and it being faid 
“ epud Compton ttjlanfer qbttt” ties down the ftroke to the 
place of the death. 



As to the fecond he faid, that 44 dedit mot tale vuhus" would 
he had. But in this cafe, there pannot be a ftroke without an af- 
Jnylt. 1 he old precedents ar/* 44 infijiando et ex utjultu But 
up<fn the petition of the dcrgf\ becaufe it took away the benefit of 
the dug}, in the time of Henty the Si*tb it was left out, and 
afterwards it was only ex infultu • In the cafe of Burgh v . Hold - 
croft (aj y there is no aflault laid; and indeed where fheie ** 
percujfit , as in this calc, thete needs none, 

Powvs and Gould, JuJhccSy were of the fame opinion. ^, 

Then Sir Peter King faid, there was a variance between the 
Venn e and the di/l ring as , for the addition of one of thejuiy is 44 de 
44 6/ nk.ngtonf aid it is 44 Cbtddington u in the diflr Ingas 5 and he 
faid it was like 44 Palus 99 for 44 Paulusf or 44 Conjlantanus" {04 
4 * Cotftantuius” 

But it appearing that that man was challenged by the appellee^ 

' I he Court difallowed the exception ; 

And judgment was given quodfjpendttur pet collum. 

Pov ll, JuJhce , gave the fentence: and the CQi'Rr ordered 
a rule to the iherift of Surry to receive the bpdy. 


(a) Co\e’s Lntr.es, 53 , 


S mth aniiiiift Bowen. 

T HE atpellfe Bojieti having demyired to the appeal, Mr. 
Pengeii y took exceptions to it. 

First, That the murder is laid to be done 44 pojl meridiem^ 
44 in ca accunam boram tjujdim diet f and if tnc murder be * lit 
the n.ght, by the ftatute of G loucejltr^ cap . 9. it mu ft be pleaded in 
no^e ejufdem dui ; and though in July it be not dark at ten, yet 
muft be fo pleaded. 

Holt, Chief JuJhce. In muidcr this is fufficient; but in an 
indi&ment for burglary it would have been bad; for theie it mufh 
be faid 44 in notic^ C?<.” becaufe it is not burglary unids it be tt| 
the mghu ♦ 

SECpN# 



fit 


, .Trinity Term', '8. Queen Alton, ' 

^ ta, V \ * tvi J 

* m oeccutd exception. It does not fey, the aflaujt tfa« «^w € 

* **frmisF only venft vi et armis et infultum fecit ; and cited Wll- * 

fon v . £0x0; h * 

Third exception. There is no place fct forth where the 
ftroke was given» for it is faid “ die et loco pr&d. infult fecit 
now before it is mentioned where the pledges lived, and afterwards 
where 44 venit vi et armis now 44 pried.” may refer to the place 
afore-mentioned, viz. where thp pledges lived $ fo that there is no 
venue laid to the aflault. 



Fourth exception. In the appeal it is <c murdum 99 for Variance. * 
f< murdrum” and w Gcor[us” t&kP Georgius ” But upon cxamw 
nation of the bill that was filed, it was right. m 

_ « 

Then the appellant’s Counfel moved, that the roll might be 
amended by the bill; which the appellee’s Counfel oppofed, and faid, 
that none of the ftatutes for amendments extend to appeals $ and 
pi ted Tuchin’s Cafe (b) y and the cafe of Hoyl v. Pitt (c ) 9 


As to the above exceptions $ 


Holt, Chief fuftice^ faid, that the cc vi et armif” {hall extend to 
all) and not only to the venit (dj. And this is not like the cafe of 
battery or trcfpafs, for there there is a fine due to the queen. 

y ,, As to THE THIRD exception, that 44 freed” is good, for the 
place mentioned where ttte pledges live, is not part of the appeal. 

As to the fourth exception, that he thought there needed 
no amendment; but if there does it may be amended. Suppofe in 
an a&ion of trefpafs there is ifn omiffion of vi et armis in the decla¬ 
ration, and the original is right, the declaration may be amended 
by it. But as to the miftake of 44 Gcorius ” for 44 Georgius , M it is 
in the frelh fuit, which fince the Jlatute of Gloucejler need not be 
* (et forth ; for if an appeal be profecuted within a year and a day, it 
)S fuflicient. 


* But he faid there was a miftake in awarding the venire ; for 
it is by ceffet proceJJuSy but he thought the right way was per vice - 
wmes non mifit breve . 

As to the amendment, Powfll, JuJlice , faid, that by the com* 
jnon law the roll might be amended by the bill, and cited 7. Hen. 4. 
C. 27. and Brook y tit . 44 Amendment ” 101. where an appeal was 
amended. But the original in appeal is not amendable. 8. Co f 

} 5 6- 

Powys and Gould, Juflicesy were of the feme opinion. 


* [ 232 ] 


. a* Modt 290 . S C. i. Sslki $ 9 . 

S. C ft. Salk 589 . S. C. Comb. *j j. 
S. C. Carth. 33 x. S. C. 3 . Salk. 3 ^ 0 . 
S. C. Skin. 443 . 549 . ss*« S. p. Holt, 
f*r 3 . q, « I.d. Ray. a 9 , 


(A) 6. Mod. 164 268. 

\c) 4. Mod. 158. 3. Salk. 38. 

\ d t See Coke’♦ Lnu.cs, 59. 

But 

•*+ m 


"'itut* 

*<*»*«■. 

4 


*[2333 


Trinity Ten#, \ $ueen Ann?f g 

• f * ’ ^ ^ / ' T * T* 

But upon the objection ftarted by Holt* Cbitf Juftjcti ! 
matter was put tiff to the next day j ' ( 

When Mr. Penoelly for thedfpellee argued, that in this cafe 
there was a difcontinuance of the rflue; for it is entered w quoad 
*' triand. exitum pried, crjfet procejfusj (3ft/ 9 whereas the venire % 
foould have been continued by a vicccomcs non miftt breve . 

Mr. Whit acre contra , faid, it wa$ held well in the cafe of 
Armftrong v. Life (a) % 

To which Mr. Raymond anfwered, that in that cafe there wa» 
judgmt it for the defendant befor^ demurrer, fo that a ceffet exitum 
was & flic lent. % f f 

Mr. Eyre faid, that this was a difcontinuance f for here is a 
dies datus to the 0 muircr, and a cefetprocefus to the i/Tue, until 
the demurrer be determined ; and the precedents are otherwife* 
and cited Raft ^4.1. 555. 667. Co. Ent. 141. 476. 493. 59. 
Raft . 49. and the cjfe ot hgerton v. Alorton , 1. Buiftrode , 09. 

Lutwych centra fnd, that an appeal differed from a civil ac¬ 
tion $ for here one may demur to the whole, and likewife take ifiiie 
to the whole; but not in a civil a£hon, and all the precedents 
cited are of civil action*. But in the cafe of an appeal, where 
there are two pleas to the whole, it is better with a cejfet proceffus 
to the venire , bccaufe there will be no n**td of a venire , if the<dc- • 
murrer be adjudged for the defendant; but it is good either way ; 
and in Co. Ent . 59. Bulftroac , 69. it is adjudged in point. 

Mr. Eyre, Solicitor Genera /, replied, that in thofe cafes thert 
was judgment for the* defendant. 


To whleh Holt, Chief Juflice^ anfwered, that though there 
was judgment for tne defendant 111 thofe cafes, yet the entry of a 
ceJJ(.t proctjfus was not the caufe of it, for it there was a difeonti - 
nuance , the * Court could h«.vc given no judgment at all. If a 
quarc impedit be brought againft three, two plead in abatement, 
and the other in bar, an 1 iuugmcnt is given for the plaintiff as to 
the two; then it muff be entcicd, but thuc iruft be a cejjet ex¬ 
ecution and if judgment be given for the third defendant, and a 
Ytrdift for the plaintiff, then the ujft executio will be. continued 
as to the other two* . 


The Court gave their opinion as follows. 

Holt, Chief Juftice , faid, that upon confideration they were 
of opinion, that tnis is the moft proper way ; for it is in vain to 
proceed to ifTue, until the demurrer be determined; lor if the bill 
abate, there is an end. 

i> Appeal where As to the amending the appeal by the original bill, it is amend 1 -* 
gfetidAbk. able at common law ; but if not, yet it is by 14. Edw . 3. c. 6. and 


(a) 1. Rely. S9 93. Tremiin, 20. Skinner', 670. Carth. 394. 
€9. sa. Med. 108. 157. Holt, 63. 


Comb* 4x0, 
«ited 


S 

* 

/ 



** t A *. ► ' ' ft* JbVWf 

iTrimty Ternj, 8. Queen Anne/ lit B. 1 

* * ‘v* * 


: *' W' - 



JWJ* 

/fttea Blackmoor’s Cafe (a) ; for appeals are not excepted ovit 
tfujt ftatate. * 

It was doubted, whether a plea might be amended after judg£ 
iment upon error, and that was upon the word procefs , which was 
thought did not extend to any plea after judgment upon error; to 
amend which the ftatute 9. Hen . 5. c. 4. was made, which it did 
by adding the word lecord\ and the ftatute 4. lien. 6. c. 3. made 
fhat perpetual; in nope of which ftatutes appeals aic excepted: 
the ftatute 8. Hen. 6. enlarges the power of the Judges ; but in this 
appeals are excepted ; he cited the cafe of Sir //. lujton v • Sir 
John rfjhley (b)y ail amcndmW in a quo warranty and con¬ 
cluded, that it (hould be amendecr^ for the afoicfaid ftatutes intend 
to appeals, where by the recoi d itfclf it appears to be a miftake of 
the clerk. 



Powell, Juftice , faid, there were very few things that were 
amendable at common law 5 a mifprifion of a cieik was not, if 
tfiere was nothing to amend it by; but this is amending one part 
of the roll by the other, viz . the recital by the bill; in this cafe 
the bill is verbatim the fame as the count; but in moft cafes it is 
ptherwife. As to the ftatutes, I fee no rcafon why an appeal, which 
is a civil procefs, is not within them, where it is not excepted. 
But I ground my opinion upon the common law. * As to the 
'difcontinuance y I think one way is as good as the other; without 
the order of the Court, it would be a difeontinuance. But we 
have power to ftay the ifluc until pftci thedemuirei; and this ap¬ 
peals to be fo by the entry, viz. u cefftt proccfjns quoijq . eadem ma~ 
cc teria in lege ahquo legitime iiiodo ter mint tur and that this way is 
ufual as well as the other, the precedents cited fhew. 


* 

*[*34] 



Powys and Gould, Juftices , idem pro eadem ratione • 

^.nd the Court ordered, that the roll (hould be amended. 


(4) 8. Co 156 


(£) Cro. Car. 144. 


Mafcal cigainft Davys. 

A MOTION was made to difeharge one who was a prifoner, 
upon the act of parliament for Lifting. 

The cafe was, there was a trial, and after verdift for the plain¬ 
tiff, the defendant lifted himfclf; and Hurts* s Cafe laft Term was 
cited, where one was difeharged upop an excommunicato capiendo , 
}ie being fo enlifled. 


Cafe 297. 

A perfen who 
mljli into the 
army, after ver- 
di&againfthim, 
may be taken » 
execution. 


Holt, Chief Juftice, faid, he was never of opinion, that execu¬ 
tions were within the a&, thopgh the Judges of the common plea® 
were of that opinion. 



JUTaj*az. 

tfiunfl 


Cafe 298. 

The wwf can¬ 
not be changed 
in Jcarjahottmig 
matum , but upoii 
fecial caufe. 


*[235] 


Cafe 299. 

folding an al \t 
man any time 
after lift ng, tuf- 
fiejem to mtitle 
to t he bttiefu of 
th^ lifting ad, if 
the man conti¬ 
nue *a the fer- 
v.ce 


TiinUy term, 8. Queen in#’''?'HTj ^ „ 

But there appearing to be fraud in this cafe, the defendant coufcf \ 
not be difeharged, though it had been upon mefnt ptocefiy mipthf 
lefs on an execution {<7). 

(a) See Anonymous ante^ 191. Mafon v Vowfon, poflf. 25a. 


The Duke of Richmond againfi Coftclovv. 


OlR PETER KING moved to change a venue in an a&ion of 
^ fc and alum magnatum ; and cited Lord Sb afi/bury 9 s Cafe (a). . 


Holt, Cbhf JuJUce^ (aid, the/iafon in Lord Shaftfbury's Cafe 
was fcecaufe he had an interrfKin the*City, and therefore he 
could not have an impartial jury there 5 and where there is a fpecial 
caufe, it is in the difcretion of the Court, whether they will do it 
or not. But it is not ufual to grant it upon the common affidavit* 


* Sir Peter Kino faid, that thisaftion 1$ given by the ftatute 
of Richard the Second (b)^ and that impofes a fine for the con¬ 
tempt to the Crown, and the late aft of pardon difpenfes with 
that* 


To which Hot t, Chief Jufl.ee , anfwered, that it did not par-* 
don the private oftencej 

And The Court refufed to change the venue (c). * 


(a) Shaftfbury v Craddock, z Jones, 
192 2. Vent 363 Skin 40 a* Show. 

197 - 

(£) 2. Rich z c. 5. 

(r) 1 hat the Court w 1 ! not charge 
the v rue in an adtior for {> l at dal m f”Jg- 
ratunif fee z Lev 56 2 Salk 668 

Caith 400. 2. Stra. 807. Gilb C B. 


90 lidd's Pratttce, 399 except hi 
cafi.s of neceftity. Loft, 50 3 B 1 Com. 

384 or where local prejudices or mte- 
le/ts might defeat the ends of juftiu.* 
Sir* 874 Burr 1564 Cowp 510 
1 Wilf 77. Ld. Ray 1418. ScllonN 
Pradice, 270. 


Anonymous. 

X/jR. SERJEANT DFE mo\ed to difeharge one upon com* 
inon bail, upon the lifting aft. 

The cafe was, One was lifted into the queen’s ftrvice, ferved 
fome time, and afterwards was difeharged, upon his finding another 
able-bodied man, who Is now in the army. 

The queftion was. Whether the claufe in the aft, <c or find 
ci anothei able-bodied man,'* (hall refei to the time of his lifting 
before a juftice of the peace ? or. Whether any time afterwards 
will do, provided the man whom he finds continues in the fervice ? k 

The Court were of opinion, that the latter was fuificicnt; 
and thciiupon the man was difeharged* 


The 



»r->«;•’ rjr\ * - ,f j • - • ’ V'^'fnSBa^ 

^rinity Term,, 8. Queen Antic,- lii B. ft. • 


Cafe'3^ 


^ ^ The Queen againft Baker and Others. 

IJIR EDWARD NORTHEY moved to quafh a conviftion of £ 0I "*W£ 
*7 forcible entry, becaufe there wanted tw ***intraviu q J^ cd * n ]jJj 

Upon reading the conviftion it was vi et armis intravit; Jfff of 

Which THE Court (aid was bad; for it might be vi et armis 
and not manu forti , which are the words of the ltatute. 

^Therefore quafhed (a). 


(a) Warner and Collins* Cafe, Cro.V 2. Keb. 133. Rex v. John Storr, 
Eliz. 461. Beverley's Cafe, Latch, 224. ypg, Burr. 169S. Rex v. Bak&r and 
Rex v. Cox, 2. Bulft. 258. Anony- Otheis, 3. Bun. 1731. # 

mous, x. Vent. 265s Rex t. Watfon, 


The Queen againft Tyrrill and Barber. 


Cafe 301. 


A N information in nature of a q”o warranto, judgment per 
^ nihil die it, and a capiatur pro fine j 


Information Iff 
nature of qvi 

’WarrantOf judg- 

The queftion was. Whether this was pardoned by the late aft ? ment per ntbd 

Ju.it, and a ca- 
fiatur fro fate ; 
the fine is par. 
doned by the 
late a£, but not 
the offence to a 
private perfon. 

* 


* This caufe was fpoken to in Eajler Term; and this Term 

Holt, Chief fuftice, delivered his opinion, that an interlocutory 
judgment is not within the exception in the aft ; for by a* 4 judg- 
4€ ment’' is meant a final judgment , it being coupled with w fen- 
u tence and decreeand a capiat, pro fine is only to bring them 
in to receive the judgment of the Court. But this being a matter 
of right, viz. in a quo warranto, though the fine be pardoned, yet 
the continuance of the crime is not: and he faid, he remembered 
a cafe upon the aft of Pardon in King Williams time, where the 
fine for a nufance was pardoned, but not the continuance of the 
flufance. He faid like wife, that where writs of error fay “Ji judi- 
c< cium inde redditum fit," it extends only to final judgments j and 
fo does the exception in the aft of parliament. 

Powell, Powys, and Gould, Juftices , were of the fame 
opinion; 

Wherefore judgment was given, that the defendant fhould be 
puffed of his office for committing the offence ; but that the fine is 
pardoned (a). 

{a) See the cafe of Dr. Bentley v. The Bifliop of Ely, Fitzg. 107. 


C s 3 6T 


> 

The Queen againjl Layton. Cafe 30a. 

* A CONVICTION of forcible entry removed by certiorari, judgmenr in a 
and the judgment given upon the conviftion was, 4< quodfinis convi&oa of 
c< itnponatur , &c.” forcible entry 

m?y be eruprad* 

by quod fail tmjjonatur, or \deo cenjiditatum: if the former, it is removeablc by certiorari', if the Uttety 
by %wtt of errw.S. C. ante, 46. 59. S. C. F oit. 173. S. C. Salk. 106 353 450. 

I he. . 


/ 




Guilty Terra, 8. Queen 



>r ^ F r va® 

Qt.r*j» The queftion was. Whether the fine Ihould Be <mfri 
W*** iJeti tonjuLt at um ejt i* Jr“ i rt' 

******* ** ^ Court held uihcr way was good, there being prfredW 


1 H f COURT hem utner way was gwu, wwc being prfcedCn# 
both ways. It the entiy be u quod Jims tmponatut” then it U r*? 
moveable by certiot art ; if 4C idea confidttatuin” then by wut (f 
€} f or : they cited Gtijly *s Cafe (a) 9 and Rex v • Chandler (Pj* 

Ihi* Court gave judgn.cn* On the utt'0'an t that the con¬ 
viction (hould be affiuntU. 


Cafe 303. 

» 

Notice in n trial 
by ptvijO. 


(a) 8 Co 38 Sal 1 178. 

(£) 1 S d 1,6 1 Fcv 1J3 1 Mod 446 

563 572 58^. Holt, £i«f 1- Mod^/ # 


1 W.Hay 545 Sfi* 


* Rice a^ainji Wilmer. 

I F the defendant will bring on a trial by proviso, be muft firfl 
give the plaintifF a rule of notice ; or clfe, if the defendant \>e 
nonluit, fuch nonfuit will be let ahde as irregulai (a ). 


(a) J lily’s Pn£lic/d Regiftu, *4 87 to tht pia'licc of the Comt, the de<en* 

615 617 Dodlon *r 1 iyl 1, d.nt may 1 we judgment, a in calc of 

a Stu 1055 Wilkinfon 1 Poolt, a n niuit and foi tht pi »Sicc of -the 

a. Sti 1 -Qf Ruk, Mu.li ltim, Court v\ ont 1 s fubjeft, fee Iidd’srrac- 

4 — But now l > 14 C o z c 17 tict, i ># . 

il a phmtiff do pot go to 11 1 accoid ng 


• ^ g o 4 . Dillingham a gainf Gatcly. 

Fslfe I„,,r will A N ACTION LPON 1 HE case iipon a p>omfity not,, an 1 I 
vitiate a writ, Jemuner for falje Latin in the original, which was i local u t 

tinlefs where the < c a j cm] etum ” for “ lo aret, tfr.” 

tta^whole cJft, Mr. Raymond fot the plaintiff faid, that faljt Latui y if im- 
as m an aft on material, (hall not abate a writ. 

ppon the taiw p £R CuRIAM . I n an aftion upon the cafc, the original fets out 
the whole matter, fo that th*• original is as the lnll\ and therefore 
talf' Latin (ball not viuate it. but if it had been in \ a u>it y for 
which there is an exa& form in lHfc ricis i er, then it would 

be bad (a). 

Judgment refpondcas oufUr . 


(A See the ft itutes 4 Geo z C a6 
and 6 Cu i C H f 5 which, all 
prccetdings whatever which concern 


the admimftntion of juft ice (hall be m 
the Eigljh tongue and Ui gua$? only. 



Caf<? 0£# Collins agoxrtfi Dclafountain. v 

° ^ T -rnT T Ch»ef yufttce. faicL that upon an action by an afiigne$ 
° na H^flVnmrs^bond, it is enough to fet forth, that the bond 
was +ro co*fia enita of tie defendant ;^nd thtre is no nted^f ^ 

— CJt t: ‘ c mJt;w at U< Hopwob* < 



*►««,> *1 



m 

opwooS ara/iffi Barefoot 

„ A TtolAL before Holt, Chef f it ft ice, in nil afflon of cove- Where, pu 
Ant, this cafe was referved for the opinion of the Court. t-xes'4$ 



A building leafe was made in 1672, by * Andrew Collins, for £. e 0 r 
c*. fixty-onc years, in which there was this covenant, k< that the lcflcc # ■ jS* 

4< .ftiogld pay all fum and Aims of money that now is, or (hall be L 2 3 ® J?' 
44 afleffed or taxed for and in refpetSt of the pr^rrufes demifod as 


44 aforefaid, for chimney-money, church and poor^or vifited houfes, 
cc or othcrwif'i above and bcfides* the rent icfervcd thereupon.** 
Ii>the year 1698 the leflee furrendered this kale, and a new leafe 
was made upon the fool of the foivier, in which there was the fame 
covenant as in the former Icafe. 


After fevcral arguments at bar, the Court this Term gave 
their opinion feriatlm . 

• Gould, Ju/iice , fa id, that the only queftion was. Whether 
upon the wording of the covenant the lcrflL-e fhouh! pay the /and** 
tax ? He faid, that the words 44 or otherioife" make it a charge 
upon the tenant, for they mu ft have fame intent; and this feems 
to be the plain intent of the parties : thefe two indentures refer one 
toihe other; the tax of royal aid had been befoie the covenant 
was made, fo was chimney-money, though determined at the time of 
making the fecond leafe, and yet it was put in. It was objected 
in The Archbijhop of Canterbury's Cafe (a), where the queftion was. 
Whether lands belonging to The College of Maidjlone fhould be 
exempt from paying tithes ? that by the ftatute 31. Hen . 8. c. 13. 
the words of which are, 44 All monaltcn colleges, &c. which 
44 fhall come to the king by diffolution, or- any other means, 
cc (houkl be exempt from paying tithes;” that this coming to the 
king by acl of parliament was not within that ftatute. But it was 
there held, that the college being given to the king by the ftatute 
». Edw . 6 . c. 14 . and an act of parliament being of a fuperior 
nature to all other conveyances, it is not within the general words 
of the ftatute of 31. Hen. 8. c. 13. u by diftolution qr any other 
“ means.” Likewifc where the itatute 13. Eliz. c. 10. /peaks of 
44 deans and chapters, colleges, parfons, vicars or others, having 
44 fpiritual promotions it was refolvcd, that thefe woids did not 
extend to bifhops, caufa qua fupra . To which he (/. c . Gould) 
anfwered, that the Jlatute of Alar Ibridge (bj provides, 44 that effuins 
< 44 (hall be admitted without oath, in curia baronis vel aliis curiis ,” 
and * yet it is held, that thefe general words extend to the courts in + 
7 FeftminJhr-Hall, Therefore he was of opinion for the plaintiff. 


Powys, Juftice y the fame for the plaintiff. 

. Powell, JuJlicc, faid, that this covenant extends to the land-tax', 
Jiut he did not mink it would extend to all taxes in future. In ieafes, 
"taxes are cjiftinguilhed into ordinary, wl)ich relate to poor, church, 
[&c. and extraordinary,' which rejate to thofc impofed by parlia¬ 
ment ; and fo the words 4 f or other wife” would not extend to 


(*) 10. Co. 46. 


(£) See a. Inft. 137. 


Vol. XI. 



[239] 


taxes* • 



Hof'R’OOD 

againjt 

Barefoot. 


* C 24° ] 


Trinity Term, 8. Queen Anne, In B. ip 


taxes of another nature impofed by parliament. They lay great 
weight upon *TLe Arehb Jhop of Canterbury* s Cafe , but me did not 
make any difference between perfon^ and things ; and the rtafon 
of the conffrueffion upon the ffatute 4$. EHz c. 10 is not upon 
the d.(Terence between perfon® an I things but beejufe they are 
not religious perfons. If a tax be given by parliament which was 
never known or in effe before, tin fj words in the covenant would 
not extend to fuch taxes: But if it had been worded thus,. tl all 
4t tax^s that fhruiJ be hereafter impofed by parliament” all taxes 
whalfoever would be included. As to the fecond 1 afe, though it 
be laid that the intent thereof mult be cor.ftrued by the firft leafe, 
in that I do not agree; for wevfrufl tpke nntirv ot the taxes that 
were ufual at the time of making the fecond leafe. There are 
three forts of taxes : first, Tenths and fifteenth, which are upon 
goods; and were uncertain until the eighth year of Edward the 
'Third . Thi« continued until the time of Queen Elizabeth, then 
came in fubfidies ; by which all men having fuch an eftatc, were 
taxed, and called fubfidy-men . I11 1641 came in the land-tax ; 

and to all thefe taxes the covenant will extend, but not to any of 
a different nature; and concluded foi the plaintiff. 


Holt, Chief JuJlice, faid, that taxes, which are for the benefit 
of the crown, and defence of the realm, cannot be impofed but 
by adt of parliament; yet the crown has a right to afk them, upon 
any emergency, fo they have a virtual exigence, though no a&ual one. 
13. Edw . 4.15.16. a. And this is not an extraordinary tax, but one 
always in* vir is (or inufu). He cited a cafe in the thirty-third year 
of Henry the Eighth , and Dyer , 52. pi. . where the king granted 
a Jicpnce to export bell metal, non objlante any act made or to be 
made; and afterwards an act was made prohibiting it 5 and the 
Judges refolved, that the act repealed the king's grant: but the 
Book fays, “ that otherwife it had been in the cafe of taxes (*).” 
He faid, that it was likewife adjudged, that where A . made a lealb, 
and covenanted todifeharge theleffce of 44 all burthensand charges,” 
(there being no tax at that time, but afterwards, a fifteenth being 
granted by parliament) the tenant was diftrained for it; and tnis 
was adjudged within the covenant; bccaufe taxes are always a 
charge in viris ; and that that was a ftronger calc than this at bar; 
becaufc in ihe covenant there no taxes were named, as in this cafe. 
And though by the ftatute 4. PVili & Mary it is enafted, 44 that 
44 tenants (hall pay the land-tax , and deduct it out of their rent,” 
yet that (hall not deftroy this covenant (b) ; as where tenant in tail 


(а) Not*, A Square is entered in the 
Boole. 

( б ) Sec the cafe of Cranftoun *t>. 
Cldike, where on a leafe in which rent 
was rtfer^ ed to be paid “ without any 

deduction cr abatement whatfoever,** 
it was rcfo ved, that a» the tatd tax aft 
enable* the tenant to deduct this tax put 
of his rent, he has, in all cafes, a r.ght to 
flop it, uniefs there is an txpr«-fj» agree¬ 
ment to the contraiy. Sayer s Rep. 7$. 


But where there is an exprtf* agreement 
41 to pay all taxes, land-tax only except- 
44 dd,” the lefTor is only bound to a low 
at the r<*te andin the proportion to the 
rent at the time of the demife, and n 9 t 
for any inercafe on accourt of the im¬ 
provement of tht eftatb. Hyde v. Hill, 
3 Term Rep. 377. S. P. Yaw v. Lei 
man, 2. Sira. 1191. S. C. 1. Wilf ai. 
S. P. Barnfrfthcr 1/. Lee, in B . R, Rafter 
Term a 6. Geo, 3. 


before 



'Trinity Term, 8. Queen Anne, In B. R. 

before the ftatute 32. Hen, 8. c. 37. made a leafe for his own life 
only, ai>d entered into a recognisance not to do more ; and then 
came the ftatute 32. Hen, 8. c. 28. which enabled him to make a 
leal: for three lives, or twenty-one years, yet it was held, that that 
did not avoid the recognizance. If this covenant had been before 
{642, it had not bound the tenant; becaufc there had been no fuch 
tax before that time ; and cited the cafe of Brew fit, v . l^dgell (a 7, 
in the time of IVtlham the Thirds in point. He faid, the reafon 
why thofc fpecutj words in the ftatute 13. Ehz c. 10. “ deans and 
€ i chapters, and others having fpmtual promotion,” did not com¬ 
prehend biJJjQp !, was, becauie ihey weie provided for in the pre¬ 
ceding • # 

(«) Salk 198 61*5 5 Mod 368. Comb 414 466, Carth 43$. 3 Salk 340. 

yx. Mod. j6o. Holt, 175 609. 

t 

Simms agahift Peters. Cafe 307* 

M R. EYRE, Solicitor General , moved to quafh a writ of error Variance be- 

for a variance in fetting out the record: 1 he writ mentioned twcen writ of 

only three defendants, whereas in the record in the court of com- <rrror . 

'11 r record, 

mon pleas there were five. 

* Holt, Chief Jujhce^ thought it well; becaufe the reft beijig * [241 3 
acquitted, there was no need to name them in the writ of error. L 

Powell, Juftuc , being of the contrary opinion, 

Adjournatur . 

But afterwards, alfente Holt, Chief Juftice , the writ was 
quafhed vlk Curiam. 
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T HE SITTINGS 

AFTER 

7 R I N IT r TERM.\ 

The Eighth of Queen Anne, 

A T 

Guildhall, 

BEFORE 

Sir John Holt, Knt. Chief Jufice 

o F 

The Court of Queen’s Bench. 


.Hall againft the Wife of William Gates, Executrix to Cafe 308* 

her Hufband. 


H OLT, Chief JuJiice , faid, that if a perfon receive a woman 
who has run away from her hufband, and lay out money 
for her, the hufband fhall not be charged ; becaufe the 
wife has eloped. But if the wife continue to live with her hufband, 
and take up neceflary goods, though without the hufband's con- 
fent^the hufband is obliged to pay for them, unlels he forbid people 
to trull her (a). 


A hufband Is 
not obliged to 
pay debts con* 
tra&ed by hit 
wife alter elope¬ 
ment. 

X. Sid. 229. 
Skin, jag. 


(a) Dyer v. Baft, x. Mod. 9. Bolton v. Prentice, Stra. xa 14. Morris 
Manby v. Scott, 1. Mod. 124. and the w. Martin, Stra. 647. Manwaring •*. 
Cafes to Note (o) 1. Mod. 143. Fowler Sands, Stra. 706. Child v. Hardyman, 
v. Dinj^fa- Stra. xiaa. Ethcnngton Stra. 875. Todd v Stoakcs, 1. Ld. 
• nr.* Parrot, i Salk. 118. Conner v. Ray. 444. S. C. ia. Mod. 044 Carr 
Martin, Stra. 516. Robinfon v. Gof- v. King, ia. Mod. 37a. Hatchet v. 
nold, 6. Mod. 17X. S. C. Salk. 119. Baddeley, a. Black. Rep. 1079. 

T 3 Clifford 




•p 

Cafe 3O9. 

JaJcl.M/Jumft. lies 
not by C. again ft 
B. for money or¬ 
dered by A. to 
be paid by B. 
toC. 
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Crifford againjl Berry. 

TXTAftES are due to A. from the Eaft India Company ; he orders 
* B. to receive the money, and pay it to C. to whom h t: is 
indebted j C, brings an indebitatus ajfumpfit againft B. j 


Holt, Chief Juftice , faid, that the action could not be main* 
tained by Cm 

Whereupon the plaintiff was nonfuited. Vide ante . 
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* The Queen again// Tooley, Arch, and Lawfon. Cafe 310. 

T HE defendants wore indited at Hicks’s Hall, the jfaconftahlear- 
one as principal, and the other two as cccej/oria , for the n-ft a woman 
murder of John Dcrt , a conftable; and being triad at nlrk«>ly as ^ dif- 
•the Old Bailey, the jury found a special verdiqt, » 
follows : iri the round* 

That by aftatute made in the twcnty-fcventhycar of Queen Eliza- ^Vnde^S^I 
bet /;, for the good government of JVcjlminjier , i t is enabled, “ that for iTlp to re i t . afc het 
reformation of diforders in that city, the dean, high fteward,or his from fuch con* 
« deputy, or two capital burgeffes, may hear and puimh incontinen- fincment, fud. 
ci c i eS| according to the cuftom of London that by the cuftom *^ 1 an^'rrce* 
Loudon, any conftable of any ward, parith, or precinct, may execute 
his office throughout the wftole city ; that within the city, borough, a man who is 
and liberty of WejhmnjUr, it has been ufeci, that every perfon dulv aGing h y the 
appointed conftable of any pariili, within the liberties of the city, tonmandandi* 
borough, and vill of JVeJbninJtet , his office of conftable in and 
through the whole city and borough of IKjtminfter, and the liber- ji at/g l lcr onJy * 
tics thereof, has executed and ufed to execute ; that on the eighth and not murder. 
* of March, in the eighth year of Queen Anne, three commiflioners, s c H olt, 4 8 5 . 
duly appointed by virtue of the act tor the recruiting of the army, s. C. *. LdJUy. 
for putting the aift in execution, by virtue of that a£t, made a x=^6. 
warrant under their hands and teals directed to the conftabhsof the 
panlh of Sr. Margaret' s JVe/tminfier , within the faiu city of tf'ejt- 

T 4 mi after, • 



.AND 
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Th* Qvzzs minfter , thereby commanding the conftables to make fearch within 
.rgjirt/^ the (aid city and liberty for perfons within the delcription of* that 
T °° L La > \vsov! ^ * which warrant after that day was delivered to Samuel Stray, 
tivn and yet ccnflable of the parifh of St. Margaret's, to befex¬ 
ecuted ; that after that day Samuel Bray , into the parifh of Si • 
PauV s Co vent Gar lea, within the city and liberty of IVcftmii ftcr, 
to execute that warrant did come and was ; that within the parifh 
of St. P> uPs Covent Garden there was and is a conftablc belong¬ 
ing to that pariih ; that Bray before had fent to John Dint , to affifl 
. him to execute that warrant; that after the fail eighth day pf 

March, between eight and nine at night, at the faid pariih of St. 
Paul's Covent Gatden % the (aid Samuel Bray, (laving to execute 
that Warrant, one Anne Dekins, in the llrcct between the P lay-houfe 
and the K"fe Tdi'ern, he then and there found, whom he fufpehted 
to be a (t'ljhrdtvly pa fan, and then and there as a difordeily per (bn 
took into his cultody, as conliablc of the city and liberty of JVefi - 
mi after, to carry her to prifon for he*- fafe cuftody; that Anne 
Diku'.s had been before taken up by Bray , as con (table, as a dif- 
orderly perfon; that at her being taken up by Bray on the faid 
eighth day of Alar L h, (he had not mi (behaved herklf; that Bray 
had no warrant to take her or detain her ; that after the taking the 
faid Anne, the prifoners ( Bray then having her in hiscuflody), in 
anothei place called Covent Garden, did meet (they being all 
Grangers to Anne Dckins), drew' their (words and aHaulted Bray , 
to rcfcuc her from his cultody ; that Bray (hewed his conftable’s 
ft a ft, and declared he was about the queen’s bufmefs, and intended 
the prifoners no harm ; whereupon they put up .their fvvords, and 
Bray carried the woman to the round-hmife ; that the pnfoners a 
little after (the faicl Anne being in the laid prifon, in Covent-Garden 
aforefaid), drew their fwords again, and afTaulted the faid Br-y on 
account of the imprifonmcnt of tne faid Anne , and to get her dis¬ 
charged ; that Bray called fome perfons to his afiiftance, to keep 1 
her in cu(tody, and to defend himfelf from the violence of the pri¬ 
foners ; that Do.t came to his alii (lance; that while Dent was in 
the conftable's afilflance, and before any (Irokc given, the prifo¬ 
ners gave Dent the mortal wound in the indictment mentioned, 
* [ 244 J * which he died, as in the indictment; and that the two others 
*■ J were aiding and aflilling him that gave the (Iroke ; but whether 
the defendants were guilty, &c. 

This fpecial verdict being removed by certiorari into the court 
of king’s bench for the opinion of the Court, 

Mil. Raymond argued for the queen , that it was murder . He 
faid there were two points to be confidercd in the cafe. First, 
Wherher Bray was in the execution of his office, for then it is 
murder. And secondly. If not, yet dill it is murder; becaufe 
here was not a fufficient provocation. 

As to the first point he cited Machettey s Cafe (a). Con- 
(tables may leizc diforderly perfons, and were officers at common¬ 


er $ C«. 66. 


law. 
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Jaw (a ); and not only difcrderly perfons but fufpicious perfons T »*Qvttrt 
alfo \b) ; and we muft rely on the cafes cited, becaufe the fpecial Too *f yArc* 
vehfidt only finds her to be a fufpicious perfon ; and it being found, AJi D 
that fhe was a fufpicious perfon, Bray had authority to feize her. • 

It will be obje&ed to me, that he being conftable of St. Mn r- 
was out of his precindt when he took up June Dekins in 
St . YauT s Covent Garden (c). To which it may be anfwered, that 
the ftatute 27. Eliz. found in the fpecial vcrdivft, has relative words to 
the city of London ; and by cuftom pfthat city, any conftable within 
that city may cxercife this authority throughout the city; and * 
though conftables are not named in the ftatute, yet other peace-offi¬ 
cers being named, a conftable fhall be comprehended: as if # a re¬ 
medial law be jnade, and but one perfon mentioned, yet it may ex¬ 
tend to others; as the ftatute De CircumfpcRe Agatis ; where the 
fiifhop of Norwich is only named, yet all otner bifhops arc compre¬ 
hended ( d ). It is found that they ufed to excrcife their authority 
all over fP^eftminftcr^ thotl^h they have not laid time out of mind \ 
and though in pleading it fhouid have been let forth, yet it is weiJ, 
as it is in a (pec 1*1 verdidf ( e ). His having a * warrant from the * T 24 c J 
commiftioners of the recruit adt, does not hinder him from feizing 
a difordcrly perfon, in breach of the peace. 

It may be objected, that flic was no diforderdy perfon ff). T o which 
it may be anfwered, that the confhibie having had her before in his 
cuftody, as a difordcrly perfon, might well fufpedt her again, it 
being between eight and nine at night, and between the Playhoufe 
and the Rofe Tavern. 

As to the second point*; fuppoflng him not in the execution 
ef his office, whether here was a l'ufficient provocation to make it 
snar.Jlaughtcr only? And he laid it was not; for it is found, that 
• Anne Dekins being in cuftody, the pri(oners all drew their fwords 
and afiaulted Bray^ upon which he fhewed his ftaft’; and fo if there 
was no provocation, it is murder, for the law implies malice (g). 

If Anne Dekins had heifelf re lifted, and killed the conftable, it had 
been but manflaughter ; otherwife as in this cafe, where a ftander- 
by kills the conftable. If fpeaking words whereby a man may fufter 
damage in his reputation, fhall never be a fufficient provocation to 
make it manflaughter (A), much lefs a wrong done to a ftrangcr; 
becaufe not fo gre.it a provocation; fo that in all cafes there muft 
be a proportion in the provocation; as if a man break my dole. 


(rO 4. In ft. 265. and the Year-Books 
jo. F.d’iv. 4. pi 18. a. 5. Her. 7. pi, 7. b. 
22. Edw 4. ph 35 - 

( b ) Year-Book* 5. Edw. 3. pi. 14. 
13. tin. 7. pi- H. a- ^ Lambard’s 
Juftict, fol. 12. 

(e 1 1 • t E it, Juflict. He was no con- 
4table in the precinct wliere the arreft and 
impnfomnent were, Foftcr C. L. 312. 
*a«iV. 


(r/) He cited Fitz.Abr. “ Prohibition.** 

2. l«ft. 487. Statute 1. Ri:b. 2. c. 12. 
and Plowd. 36. c. 

(e) He cited 2. Roll. 699. Trinity 
Term J3. Car. Alton v Gulb. 

(/) 3. Afawk. P. C. ch. 23. f. $. 

4. Bi. Com. 289. and Rex *z/. Bootic* 

2. Burr. 864. 

( g ) Hale, 45. 3. Inft. 52. 

{b) Ktil 55. 

and . 
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and T with a (lake heat his brains out, it is murder (<*)• And ther* 
muft be an open aft of violence done to make it manflaughter. He 
1 faid, he expected Hot'kin Huggitt^ Cafe (h) would be cited agailift 
him; but this cafe is different from that; for there they came civ Uly 
and demanded a fight of the warrant, bur in thi* cafe, the very Mrft 
aft was an affault upon the confbble, their fvvords were JrJvn 
and an aftual fighting, which increafes the provocation ; here 
was an aflault upon the perfon killed before a blow given by thofe 
of his party ; there was no warrant, but here was a known perfon 
of the law : fo upon thefe reafons he fubmitted it, first, Whe-* 
ther he was in execution ' of his office. Secondly, If he was 
not, yet here was no fufficient provocation. 

V 

Mr. PenGELLY for the prifoners argued, thuC the conftable 
was not a known officer ; for that no authority wa i given to con- 
ffablcs by 27. Eliz. for that aft is not univerfal, as the llarute De 
CircumfpcSll Agatis , or the ftatutc of TVeftminjUr , concerning the 
warden of the Fleet, but only a pa r :icular jurifdiftion given to 
particular perfons, from whom the conftable had no warrant; but 
this warrant was given by the commiftloners of the recruit aft ; 
and though in London , the cuftom may give a jurifdiftion to the 
conftables to aft all over the city, yet in JVeftminjter there is no 
fuch cuftom. 'I he fpccial verdift finds, that fuch a cuftom has 
been ufed in IVcftmirfter, but does not fay “ time out of mind 
and the aft of Elizabeth being here found, makes it plain that they 
do not pretend to fuch a cuftom time out of mind. In the calc of 
The King v. Chandler (c), it is fettled, that a conftable cannot go 
out of his precinft. But a juftice of tne peace, by his warrant, 
may appoint a conftable by name to execute it anywhere within 
the jurifdiftion of the juftice of peace. It does not appear that 
they were appointed commiffioners for tnis particular place or 
county; but it is only faid, they were duly appointed commif- 
fioners ; and by the aft, the execution of their wairant is rcitrained 
to particular officers within their jurifdiftion ; and in this cafe 
there was a particular conftable of Co vent G?rden % fo that there 
was no failure of juftice ; and therefore the conftable here ufurped 
an authority, and confequently was a trefpalkr to ail people he 
took up. But fuppoie he was a lawful office., yet that will not 
juftify afting beyond his authority; it does no- appear that he aft- 
ed under the recruit warrant; and though cx efficio, if he fee per-* 
fons fighting he may reftrain them, or take up fuipicioas perfons, yet 
the taking this woman is not lawful; tor the was verv decent at 
the time, and therefore no caufe of lufpicion : but they mould have 
found her to be a night-walker, as is ufual ;n thofe cafes (d) m 
* Upon taking up a fufpicious perfon, it mult appear that there 
was juft caufe of fufpicion, as a telony done ; for the caule of fuf- r 

(a) Mawgridge's Cafe, Krly. 13*. He cited Hem*s Phaser, 391, 

(*) 1. Hale P, C. 465. See Foftcr’t 4 - 9 - the » 5 * 1. c. 4, 

C. L. 314. and Upper Bench Precedents, zxi. tiS. 

(r) Hilary Term 11. IMl- 3. 5**. 


pic ion 
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pipion is traverfable (<?). If the conftable had no authority, he 
was in an a&ual breach of the peace, might be indi&ed, and 
is liable to all the confequences of it 5 but where the officer is 
killed! in the execution of his office, no doubt it is murder (b). 
But In this cafe, if Bi ay himfelf had been killed, it had not been 
murder, much lefs killing an afliftant. As to the provocation ; 
it is Ipund, that they did not fee the firft arreft; but they faw 
her under reftramt, and Bray was continuing the trefpafs; When 
they came up* they came to relcue the woman who was unduly 
retrained, and their feeing her under reftraint takes off all im¬ 
plied malice; and fince it is not found that th^y were upon an llldc- 
fign, they cannot be fuppofed to have any previous malice. 7 here 
is in the ftatute of Stabbing, 1. Jac . 1. c. 8. a remarkable }>af- 
(age to this purpefc (c), So in the cafe of L Ihe Protector j. Bucfi¬ 
ner (d)i and in an anonymous cafe in htiluuay'* Rtpoi ts (e), 7 he 

conftable, fays Mr. Raymond, was about the queen’s bitfinefs. 
But they drew their fwords^iot imagining h'* had any fuch autho¬ 
rity ; and as to their trefpafsgrow ng more and more outr< geous, 
I anfwer, fo did the provocation. 1 he point th^y went upon in 
Jiopkin Hug gift* s Cafe , was upon the reftraining the liberty ot the 
fubjedt; and though it was objected by Mr Ra^ mond, that there 
wa$ fighting, yet that is not to the purpolc ; fo** in idawgridge’ s 
Cafe , the firft a& of violence being done b ,T Muiigrulgc , it was 
held murder, notwithftandinp; the refiftance that Cope made (ff 
If there was no original mal cc againft Bray , rlure could be no 
derivative malice to Dent y who came to his affiftancc, for wnere 
there is no malice in the principal, it cannot egrtdere perjonarn (£). 

* Upon arguing this cafe, • 

Holt, Chief Jit/Iice, faid. You have taken the ftatute 
15. Edw. 3. c. 4. too largely, for certainly a fufpicion barely 


(a) He cited 12 Co 92 Stiles, 166 
2 Roll Ahr 56 590. 559. 2 In ft 52 

172. 3 Inft 11% 121 2 Vent 22 

Bro. Abr 4t Commtfliun * pi 3 

(£) He ctrd Cro Car 371. 53" 
Jones, 429 Hale, 56 4 lnft 533 

(r) By 1 Joe 1 c 8 f * evcr> per- 
fon who fhiU ftab aiy petfon that hath 
net then any weapon driwn, or tliathath 
n t thtn firft fti cken the pa ty which 
ftull fo ftab, It rough not dore with 
malice ifortrl ought, fhall be adjudged 
gu lt> Of viiliul muidcr. but it /$ pro¬ 
vided, “ hat this fhall not extend to my 
« perfon, who, in keeping and prc&rv- 
cc ing the peace, fhill ch nee to commit 
m n ■nfl wghtcr, fo as the fud min- 
“ {laughter be ro coin tutted w limply, 
,€ wltully, and cf purp ft, under pit- 
text and colour of 1 c ping tl e puce * 
(d) Stiles, 467 The cafe w is this 
Harwed and another ptrfon went to the 


lodgings of ru r, m Drury.lane, and 
when they wtrit *n the lodging s the af- 
fi ft ant took down a fword in the fcabbard, 
v hich h mg n the mom, and ftood at 
the ooor ot the ciu 1 btr w th tin., fword 
undrawn in his hand, and kept tnc door 
to keep Bucknerl ro n going out until they 
could bring a bul ff to arreft Buckner for 
adt bt which ne owed to Harwood ; w here- 
upon, upon fume d feo rfc between 
Bu km and He wood, Bu kmr u ok a dag¬ 
ger out of his p cket, and ftabbed Har - 
nvood and killed him Butlr r was in¬ 
dited on the ftatute 1 Jac j c 8 and 
alter very elaboi ate argument judgment 
was given for the pi ifo icr. 

(<■) Keilw 108 136 

(/ ) Keilw 136 

(g) Hale, 150 Dyer, 128 Coun- 
tefs of Sal /bury s C U , Flowd 100 
Stiles, 469 Keilw ($ 1 hompfon's 

Cale,Kulw.87 12 Co 5** Keil 115. 

conceived 
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conceived by the conftable, is not fufficient, without fome aft of 
lewdnefs done. As to his having taken her up before, it does not 
appear that that was lawful; but whether it was or not, it would 
not juflify his taking her up again (a) ; and though he was a Qon- 
ftable, his daft does not give him a licence to do what he pleafes p) ; 
and if he is not in the execution of his office, but breaking the 
peace, then furcly he may be refilled ; and as for Dent y he aifayulted 
her, and it is all a continuance of the fame aft ; and though it be 
not lawful to refeue, yet certainly the taking her may be a provo¬ 
cation ; and that is Hopkin Huggit's Cafe. 


Powfll, JuJlice, faid, he would extend this aft as far as he 
could to fupprels vice. But taking it for g»anted, that the con- 
ftabfr was within his jurifdiftion, yet he could not j'uftify taking 
up this woman. Whenever a conllable may takfc up any perfon, 
it n uft be c ither for an aftual breach of the peace, or upon good 
grounds of fufpicion ; and the caufe of his fufpicion mull be (hewn, 
becaufe it is travel fable ; and in cafe of fufpicion, where there is a 
felony done, there is no difference between a public and a private 
perfon ; but when a conftuble has a warrant, he is ued up to that 
warrant, to aft only as that directs ; therefore Bray having taken 
up this woman witnout any juft caufe of fufpicion, lhe was illegally 
imprifoned; and therefore a provocation to all the people of 
England. 


Powys and Gould, Juft Ices , were of the fame opinion* 


Thi* cafe was adjourned to Serjeants-Inn, for the opinion of 
THE TWfLVE JUDCES ; 


And after feveral arguments, fe^en of them, viz. Holt, Chief 
Jujtice of the king’s bench, Powf.ll, Powys, and Gould, 
JuJ'tices of the king’s bench; and Bury, Ppice, and Lovel, 
Batons of the court of exchequer, were of opinion that the pri- 
foners were guilty of manflaughter . 

•< 

7'revor, Chief Juftice of the court of common pleas, Tracy, 
Bltncowe and Dormer, Jiflicts of the common pleas; and 
Ward, Chief Baron of the court of exchequer, were of opinion 
that it was murder. 


# r 24.Q 1 * And the lau day of the Term, the prifoners being brought to 

the bar of the court of king’s bench, 

Holt, Chief Jujricc y delivered the opinion of the twelve 
Judges, as follows. 

He faid, he would firft Ihew the reafons the seven Judges, 
who thought it manflaughter , grounded their opinion upon ; and 
thofc were, « 


(«) “ The imprifonmcnt of the wo- (£) See Foflcr's Crown Law, 311. 
« man in this caie," lays Mr. Justice 317. 

Foster* “ wa*cntunlyunjuffifiablc.'* 

Foil. C.L 312. ‘ 

First, 
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% First, That it was a fudden action, without any precedent TkeQvieu 

malice, or apparent dcfign of doing hurt, but only to prevent the ^"arch 

imprlfonment of the woman, and to refeue her who was unlawfully 

retrained of her liberty ; and if the woman was unlawfully impri- • 

fontd, then it cannot be murder ; and cited Young 9 s Cafe (a) y and 

Ma^kclly 's C fe i b ), where it is held, that if a conftable be killed 

in tiie execution of his ofHce it is murder ; but it is otherwife, 

when he is doing a wrongful and oppreffive aft. It is not only ne- 

Ceflary to make it murder, that the conftablc is in the execution of 

his office, but he mult give notice that he is come to keep the • 

peace ; and ci ed Thoinfjon 's Cafe (c), and foarc Young 's Cafe and 

Afackelly *s Cafe to be underftood ; for if he do not give notice, the 

party may reafonabiy fuppofe that he came to affift his 2ftlver- 

fary ( d ). * * 

The second thing to be confidered is, whether Bray was in 
the execution of his office. The feature 27- Eh'z. does not name 
a conftable, but only a poto&r is thercb/ given to the dean, high— 
fteward, and capital burgefles otTVjhnin'lcr ; but Curtly it docs not 
follow that the conftablc has fuen a power; and wf. are all 
agreed, that the power of the conftable is no greater than it was 
before this aft : one of my brethren held, that Bray was conftablc 
defatto \ but that cannot be, fince there was a conftable at that 
time of Covent Garden . Now if the conftable of one parifh has 
not power over the whole liberty, then Bray had no more autho¬ 
rity than if he had been no conftablc at all. Suppofe, for argument 
fake, that Bray was conftable of Covcnt Garden ; I am of opinion , 

that the taking up the woman was illegal, though fhe had been in 
his cuftody before ; and if fo,he did not aft as a conftable, but as a 
* common oppreflor. When he had her in his cuftody before, the * f 2 "O ] 
verdift does not find that fhe was guilty of any difordcrly aft; it is D 

not ^conftable’s fufpefting, that will juftify his taking up a perfon, 
but there mult be juft grounds of fufpicion ; as in cafe o» a felony 
committed, and that is travel fable (e). It would be hard, that the 
liberty of the fubjeft fhould depend upon the will of the conftable ; 

2nd fhall his not liking the woman’s look* be juit caui'e of fufpi¬ 
cion ? 


Thirdly, Theprifoners had fufficient provocation ; for ifone 
is inpiifoned upon unlawful authority, it is a fufficient provocation, 
out of compaftion, much more when it is done under colour of 
juftice : and cited Royfian 's Cafe (f) y and 12. Co 87. And where 
the liberty of the fubjeft is invaded, it is a provocation to all the 
fubjefts of England. He faid, a conftable cannot arreft but where 
he fees an aftual breach of the peace; but if the affray be over, 
and things quiet, he cannot arreft J* Conttablcs have authority 


(a) 4. Co. 40. 

(£) 9. Co. 65. S. C. Cro. Jjc. 279. 
(c) Keil. 66. 

(./) Sec Foftcr’s Crown Law, ju. 


(c) 2. lnft. 52. 

(y) Cro. Jac. 

(t) 3 - Cro. 372. Year-Book 30. Hat. 7. 
foL 10. 
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T«* by the ftatute to arreft perfons, but that muft be by warrant from 

agamji a jufticc of the peace; but in this cafe there was no warrant. 

Tooley#A*ch j * 

ahd Uwson. The reafons of the five Judges that it was murder , were 
thefe. j 

Four of them agreed, that the conftablc had no authority; 
but one was of opinion, that (hewing his ftaff was fufficient^ but 
I never knew that the conftable's ftaff was of fuch efficacy, when 
the conftablc himfclf had no authority. 

Four of them held, that (he being a ftranger to them, it was 
no provocation , otherwife, if (he had f been a friend or fervant. 
But, fu rely a man ought to be concerned for Magna Chart a, 
and the laws; and if any againft the law irqprifon a man, he is an 
offender againfl Magna Oiiarta. 

We seven hold this to be no provocation, and we have good 
authority for it in Huplin Huggitt]* ‘Cafe (a) ; and this cafe is 
ftronger than that. The Judges who were of opinion that that cafe 
was murder, went upon this reafon, viz. that he was a ftranger to 
the perfon imprefted ; but though of a different opinion, yet gave 
judgment according to the opinion of the eight. It was not the 

• [251 J fighting* that made it manflaughtcr, but the provocation by the 
unlawful imprisonment; for if one without provocation draw his 
fword upon another, and the fecond draw, they fight, and after 
mutual paffes the iecond is killed, it is murder. 

The five who think this cafe murder fay, that to a relation or 
a friend it is a provocation, but not to a ftranger; but that is a 
diftinclion not to be met with in the Books: he cited Ploxvd. ioi. 
where two fight upon malice prepenfe, the fervant of one of them, 
not knowing of the malice, comes to alfift his mafter, and kills the 
other, this is held but manflaughtcr in the fervant; which cafe is 
abridged Hale s PI. Cor. 51. The reafon of the cafe above, is not 
that he was fervant, but beraufe he knew not of ths malice. They 
fay that Hopkin Iluggiti's Caje is primes imprejponis ; but yet it is 
of good autho. ity, being given upon mature deliberation, find re- 
folved by eight of the Judges. 

Thfn they fay, that in the cafe at bar, it could not be a provo¬ 
cation to the prisoners, becaufe they knew not that (he was ille¬ 
gally arrefted ; but furcly ignorantia fatii will excufe, but never 
condemn a man : A man in this cafe acts at his peril, but he muft 
not lofe his life for his ignorance of the fact, when he happens to be 
in the right; and cited Sir Henry terror's Cafe (b)^ where he was 
arrefted by a warrai.t that named him knight , whereas he was a 
baronet \ and his fervant killed the bailiff, this adjudged manflaughter 
only, becaufe he was arrefted upon an ill warrant. Suppofeaman 
has a judgment againft him, and goes abroad, and being informed, 
upon his return, that there are bailiffs in his houfe, he goes in and 

(4) 1. KJy 59. S. C. 1. IA. Ray.' 143. ib) Cro. Car. 271. 

kills 
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kills one of thcm 9 but it proves that they are thieves that came to Thr Qtr*** 
rob him, he is in no fault. mgainft 

Tool e Y,A*cit 

It wns likewife objected By the five, that it is dangerous to and Lawcon. 
allow fuch a power to the mob; but I think that no proper * 

word to be tiled in a court of juftice ; and a provocation does not 
matte it an allowing the offence, but only a mitigation of the pu- 
niftiment; and for this the law makes the diftmftion between 
murder and manflaughter. 1 hey fay, that the priforters came after 
the imprifonment was* over; but certainly their putting her in * f zet 1 
prifon, and not canying her before a juft ice, as they fhould have • 
clone, is an aggravation; and why fhould Bray call Dent to his 
afiiftance after (he was in*prifon ? All agreed, that he was not con- 
flablc of Covent Garden , therefore it could not be murder; for if a 
writ be dircfte 3 to t.^e fhcriff at Middlesex , and the man fteps into 
Buck** the ihcrifl follows and aiTefts him in Bucks , he kills the 
IhcrifF, this is only manflaughter. 1 am as much lor a reformation 
as any one, but in a leg^^aanner ; fo * M Vir bonus eji quis y qui 
<c conjulta petrum qui leges juraqut Jervat >' and concluded it only 
inanjlaughtcr (aj. 

But note, The Court would not call the prifoners to judg¬ 
ment, nor let them pray the bt nefit of the clergy, nor fuftvr them 
to waive^he queen’s pardon ; becaufe the Court was bound to take 
notice of the late Ait of Grace, as a general law, whereby the 
manflaughter is pardoned. 

But they ordered a fpecial entry to be made upon the roll, * 

that the Court would not give any judgment, becaufe of the ge¬ 
neral aft of pardon; thcicfove they were di {"charged as to the in¬ 
dictment. 

Upon which the fherifF produced a writ of appeal, which was 
• delivered to him ; 

And the Court held, that the prifoners were in cuflody as 
to the appeal, by the delivery of the wilt to the IhcrifF. 

(a) See Mr. Juftice Foftcr’b obfervations on this cafe, Fofter C. L. 312. 314, 

3 * 5 - 


Mafon aga'infi Vovvfon. 


Cafe 311. 


A JUDGMENT was had againft the defendant Vowfo*f y and Ifaflatutec*-aft 
+ \ after judgment obtain'd, he voluntarily lifted hin fdf a “ th \ ro1 r 
foldier , and after the faid lifting, he wac taken in execution by '* fl) ii: 

9 , 1 r m r * ' 1 • 1 • / j\ 1 * OX 1 itr 1 c f- 


“ v.cc b> 

“ J’Uifs wluit- 


virtue of a capias adfatisfaciendum upon that judgment 

A motion was made this Term, that he n ight be difrharged ac- V"* 

cording to the late aft of pailianient, which fay , IT.at any per- ,r, ^ t 
cc fon that voluntarily lifts himfclf a foldier, ti.. il l.ot l e taken out rfurt c*:». * :c 
u of her majefty’s fervicc by any procefs whatever.” }>rc,-h , a*.d 

vent him being taker in a uu.r: 

hCit 



Masoh 

uga.njt 

Vowson. 
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But per Curiam, The motion was denied; for the words 
«« any proccfs” mu ft be intended only of a mefne procefs y and not 
be extended to executions ; for that would * be hard upon creditors, 
and put them without remedy. 

Wherefore I^owfon was not difeharged (a). 

(ft) See Anonymous, ante, 191. Mafcall v. pavies, ante, *34. 


Cafe 312. Mrs. Pool's Cafe. 

worn of Lcn- A HABEAS CORPUS' was directed to THE KEEPER of the 
don tofue a jTx (Jompter, to bring up the body of * Pool, , to which 

two t ti ading as ^ return the cuftom. That a feme-covert foie trading Hi a! I befued 
a fern-ftc. as j an( j that the hulband is neither chargeable in body 

oreftate. 

Mr. Salkeld obiefted, that the ciifiom was bad, beenufe uii- 
rcafonabk; for the hulband might t^'-Tier goods, &c. and if (lie 
were liable for debts, and not have her own goods to fatisfy them, 
then (he may be detained in cuftody, without poflibility of ever 
being releafed. 

But PER Curiam, The hulband has nothing to do with the 
goods or money with which (he trades, and thofe are liable to debts. 
As (he may be fued as a feme-fole , fo may (he fue foie for her debts 
owing to her within the city; but for thofe due to her clfe- 
where the hulband mud join(rt). If a woman be found guilty of a 
' battery, and lined, the hulband (ball not be liable. 

Morcton v. Packman, 1. Mod. 26. if 7 6* S C. t. Black. Rep «po. Jir- 
Lareham v. the Wife of Jo!m Bltwet, man Woolliton, ■?. Term Rip. 618. 
Cro. Car. 6S. Lavie v. Phillips, 3. Buir. Cawdel */. Shaw, 4. 1 erm Rep. 361. 


Cafe 313. 

Jail-bonds not 
fligrable till 
sur days after 
<ie return of the 
i*nt in town ; 
ix in country 
aufes. 


Anonymous. 

H OLT, Chief Juftice, and the reft of the Court made it a Rule 
of Court, and 'ordered it to be fercened up in the office, 
that no bail bond lhail be afiigned in town until four dt.yi after the 
rdurn of the writ; and not until fix days after the return in a 
country caufe (a). 


(a) The Rule was, “ That where any 
« dtLndart fiiall he am fled h> the 
« flier fTs of London or M ddlcjer , by pro- 
« cels .flu.i.g cut of the coiit of 11 ox's 
« bench, ard ftiullg.vc to fuch flur.ff a 
“ hj.l-lop.fi ler lub appt-r.u cc on the 
day of tiu return of fuch piot-k, fuch 
« clvh r.da: t flia‘1 have Law lor fwr d*ys 
« after tlu* utuin tu;»ut .n Rood ball at 
« the flip of tl.»* pi * nt«f' in f.ich pro.:«*f» , 
« and w.tb n tint tme all pio-ttrtp-ga 
« upon the tad I.»nd to the Ihuiil dull 
« fl,,y ; an 1 .) • ai. 01 .urijl 01 .in*'fit- 
»• 1!. . , f, cr cou::.y -”-s 


<< 


<1 


f< kingdom, by proccfs ifluing out of this 
“ court as afoufuiil, fuch defendant fhall 
“ have leave foi fv d.:y: to put in good 
** bail afeer the return of fuch procefs, 
“ witliout any prc fecut on what Cover to 
be made :n the mean time on the bail- 
bond to tilt iher.ff ” And fee Bullcck 
v. Lincoln, 2. Stra. 91* that if the hnta* 
be ictumablc on the WiJ'i-fdsiy the bail- 
bond cannot be afiigned until after Alsu, 
d'y , ter the J:m d ty\ arc robe onrinclu- 
tivL and tht other exclufivc, and whert 
'hi borth day i> S:td»y tht patty has all 
t.v. 11 ti d..»y ic put m bail. 

A nonymou 


s. 
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Anonymous. 


Cafe 3T4. 


PENGELLY moved, that certain perfons, bound in a Appearance <p 
recognizance to appear in the court of king’s bench, for a a rccogm ?? I S 
riot,' might appear by attorney and not in perfon, being poor 

people. not by attorney. 

But his motion was denied; for it is the conftant pra&ice to 
appear in perfon. 


Fitzgerald again ft Trant. 


*[254] 

# Cafe 315. 

T\EBT UPON a BOND by the executor of the obligee. A covenant not 

to fuc one of tl* 

Upon oyer of the bond, iwappeared that A B. and C. were bound o^S 01-8 * 18 no 
jointly andfederally to the ooifgee. 7 he defendant pleaded a re - afi 10 

leafe made by the obligee to B . one of the obligors , and upon 
oyer of the releafe, it appeared that the obligee covenanted with 
B. not to fue him upon this obligation. 

The plaintiff demurred. 


And it was adjudged, that a covenant not to fue one of 
the obligors, where there are feveral, is no difeharge agamfl the 
others. 

Judgment for the plaintiff, ahfente Holt, Chief Juft ice* 


Smith agdiaft Bowen. Cafe 316* 

qpHE appeal being tried at the bar this Term, the appellee if a perlbfi bo 
^ was found guilty of manjlaughter only 5 whereupon he prayed coimOcd of 
the benefit of his clergy ; manjlaugbur on 

And the Court being of opinion that the ftatute which gives ^^ariondw 
the clergy extends to appeals, and that the burning in the hand, „ t b* 

being no part of their judgment, the queen could pardon it \ ac- aw* 
cording to Biggins's Cafe fa) \ thereupon the appellee was imme- S. C. ante, **8. 
diately dilcharged without bail { h ) 9 being pardoned by the late a£fc 2 3 °* 

of Grace. S. C, Boll, 35$* 

8. C. JLd. Ray* 

(a) $. C 50 — See alfo 3 Inft 237. P.C. c 37. f. 40. the SO. &. 3. 

Hob. 194. and 4. Hawk. P. C ch. 37. c. *3. 5. Ann. c. 6. 19. Gtc. 3. c. 74, 

ft 39. where this point is fully difeuflfed 4. Hawk. P. C» ch. 33. (td. 133, 134, 
and all the cafes on the fubjeft cited. >35. 

(*} See t*. Sim. c. 7. 4. Hawk. 


Vw.. XI. 


V 


Dr. 
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Cafe 317. 

Mandarmn to 
comroi (Boners 
of tuc land -tax 
to tax eftates 
equally* 


M 


C *55] 


A merJanrn fet- 
ting out the year 
Injigurci is good. 


Dr. Butler againft Cobbet. 

ANDAMUS directed to ‘‘the vice-chancellor of Cam- 
— -> <6 bridge , 97 arid other commimoriers of the land-tax. to make 
an equal alfcflinent upon the inhabitants of St. Andrew s Barn¬ 
well. 

Sir Thomas Parker moved to quafh the writ j for that it 
fiiould have been, to make an equal afleil'mcnt upon the occupiers 
of the land ; for every occupier may not be an inhabitant. 

* Holt, Chief Juflice, faid, the writ was bad} but if it was 
good, a mandamus was not a proper remedy for an unequal tax¬ 
ation* but the proper remedy is by appeal to the commiflioners: 
But perhaps if the afleflbrs refufe to tax any part,, as the Cafe of 
Stirbitcb Fair is, a mandamus lies. 

Powell, Juft ice, faid, it was ufual to grant mandamus’s to 
©verfeers, when they will make no^ndtion; but not upon fug- 
geftion that they intend to make a"n.unequal tax. 

Another exception was taken to the-writ, that it fet forth 
the year in figures ; but being in Roman figures^ it might be good 
for all that} otherwife if in Englijh figures. 

The writ was quafhed nift. 


. Cafe 318. 

In an aftion for 
laid to 
have been fpoken 
at different 
times, if Com* 
of them art ac¬ 
tionable and 
ethers *not^ and 
entire damages 
be* ’giVeh, &c. 
judgment (hall 
be’arrefted. 

* t* * 

* * 


Stcbbing againfi Warner. 

tN an action on the case, the declaration ffated, that the 
* defendant, endeavouring to charge the plaintiff to have him in¬ 
dited for felony, faid of the plaintiff thefe words, “ Damn him he 
“~is a pick-pocket}” et pojha in praejentia quamplunmnrum afud, 
lAc “ Look here, he has picked my pocket, and taken out all my, 

» f.lver and cold, and damn him he is a pick-pocket; et poflea 
apud N in alio \uodam copula ,, t*. “ The rogue has pulled 

‘‘out my pocket, and ftole all my filvcr and gold trom me; et 
poflea, &c.“ He has picked my pocket ol all my money, and damn 
« the rogue, he is a pick-pocket. 

Sir Edward Northe v for the plaintiff argued, that though 
it is not faid that he jelomoujiy picked the defendant’s pocket, yet it 
muff be taken in the fame fenie in which it was fpoken } which was, 
that he picked his money out of his pocket,, which is felony : be- , 
fides it is laid, that the defendant (poke them with intent to charge' 
the plaintiff with felony, and the jury have found it to be with that 
• intent •• for they have found the defendant guilty of the fadt charged 
in ffie declaration ; and he cited the cafes of Penfon v. Gooday (a), 
RalphV.'Davy (b), Lord Say and Sele v. Stephens (cj, Dromant v.. 

W Cro. Car. 317- 3*9- (*) Stil “* l 5°- <‘> Crc - c * r - *3S- ’* 

Wejhftr 


4 
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Weftofer (a), Tirlot v. Morris (b ) 9 Fleming v. Gaily (i), Rex t>. 
Jjres (d ) 9 and the cafes cited in i. Roll. Abr . 68. 

* * Raymond ad idem . The word tc pick-pocket” is a&ionable; 
•nd he cited the cafe of Mayden v. Myiocke fe ) 9 where ct He is a 
<f clipper , and his neck {hall pay for it,” were held a£tionabfe; and 
an anonymous cafe in Vertns (f ) 9 where “ He is a clipper and 
u temp” were held adhonable , and the cafe of Speed v. Perry (g ) 9 
where judgment was given againft the defendmt, for (hying of 
the plaintiff, w You are a i a/cal and a villain , you have forgot 
“ fince you lived in bhcb-Boy-Tbrd\ there you could procure 
cc Broad money for gold and clip it when you had Co done, and 
tc then the (hecr could go. ,f # 


Srtwffi 

Wa*i 

* [ * 5 6 *3 


% 


Mr. Thompson, upon v.lofe motion the defendant was to 
fhew caufe why judgment (hotilu not be arrefted, fkid, that “pick- 
Ci pocket” alone w is not idionnble, and the words were fpoken 
atdiffwTtnt times, and upon influent colloquiums , the intention 
to clnrgethe pLintiff With felony*.^ lud only to the firft words, 
viz 44 damn him he is a pick-pocketand if words that are not 
action ible be juned with words actionable, but fpoke at different 
turns, and under different cclloquiurrs , and intire damages given, 
judgment ought to be urelied , md the words being fpoke at dif¬ 
ferent : mes, one part (hail not 1 e tak.n to exp! un the other; and. he 
cited the calcof tVat.s v Rymcs (/?), v hue in an aft ion for laying, 
41 he ou are a pick-pock* t, )ou picked my Docket and took away 
** my monej, and I wil 1 jufiify it, 7 the jad^ment was arrelled, 
becaufe the words thcmfJvts ax e not aftionabl.: 


Holt, Chuff u u it, fnd,*it would be hard to explain words 
fpoken at »n time by wh it is lud afterward. 

Holt, Chief Jt flue. To f v cc a man is a pick-pod et, and ha9 
« picked my pocket,” in co union acceptation is aftionabl'*, but 
they have over-done it, and if tn^re arc anv words found that are 
not afiionable, the judgnu nt mull be arrelled : 

And another day this Term the judgment was arrefted. 


(*) Yclv 136 

if) 1 Bulft 134 

(c) 2 Biown’ow, 280 

S S) 2 Brown low, 2S0 
0 1 Jones., *35 


(/) 2 Vent 172 

(£, 2 Ld Ray 11S5 SC. Salk. 
69 

(£1) 2 Lev 51. 


Jones againft Willfon. Cafe 3x9. 

A N action was bio ight by an adminiflrator, and he declared Ifan,c,n,m/ 
upon two counts 5 one upon a promiTe to the inteffate in his tor detlve 014 
.1if» time, the other upon a promife to the plaintiff himfclf, and 7 v\^pronnfTtl 
names himfelf admmillrator m both , and upon the trial the plaintiff the rteft-te,?he 
was nonfuit. orer TO himfelf 

as ucmin ft ato*-. 

The qucftion was, Whether he fcould pay cofts ? and be norfuit, 

v 2 po.»u, ai^r - 



JwV 

ViuioN'i 
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Powell, Juflice (Holt, Chief JuJUce? ahfent), faid, that 
thcfe two counts could not he joined (a ); and if an intit* judg¬ 
ment had h<*en civen,judgment (hould have been arreted. Butit 
is a queftion. Whether it might not have been made good, by 
taking judgment upon one count only (&) ? But in this cafe the 
* plaintiff muff pay cofts (c), becaufe the nonfuit goes to the 
whole: „, 

Ai>d fo it was ruled by Powell, Powys, and Gould, 
JuJliccs. 

(a ) See accordingly Tate v. Whiting, A they v. Heard, Cro. Car. *19. Harris 
ante, 196. Hooker v. Quliter, t. Wilf. n>. H^nnay, B. R. H. 104. Tate */.' 
771. S. C. 1. Stra. 1*71. hetric v. Whiting, ante, 196. 

Hannay, 3. Term Rep. 659. Jennings (c) Cockcril %>, KynaAon, 4. Term 
«f. Newman, 4. Term Rep. 347. Rep. 277. 

(b) SceMafon v. Jack fori, 3. Lev. 60. 


Cafe 326. AnonvjjMnis. 

Error* on a VffR. SNELL moved, that the plaintiff in a writ of error of a 
judgment in Ire- AVI judgment in Ireland (a)? might affign his errors by attorney, 
land, aitigned H pon affidavit that he was ref:dent in belaud. , and offered to 
*£ by a “ or " &d fufficient bail. 

Granted. 

Mr. Harcourt, Clerk of the Crown Office? (aid it bad been 
done fo in the cafe of York v. Medley . 

(«) See the (latutes 6. Geo. 1. c. 5.; c. 53. that no writ of error lies now from 
the 22. Geo. 3. c. 25. 3 and the 23. Gee. 3. the courts in Ireland . 


Cafe 321. 

In an adion on 
the cafe for dig¬ 
ging ditches and 
diverting a wa¬ 
fer- courfe, it 
fhall be pre¬ 
fumed verm 
dill > that the in¬ 
jury was anjim 
fucnlia/. 


Leveridgc againft Hofkins. 

TN an action on the cas e the plaintiff declared, that he was 
* poffeffed of a farm and a river at D . in the county of Devon ; 
and that the defendant, to damage the plaintiff’s farm and river, 
did at a place vocat. Davys’s Close, in csm. Dorset, dig two 
ditches, and diverted the plaintiff’s water out of the rivers, and 
damaged the meadows ; but dees not fay per quod. 

Mr. PengellY, who moved in arreft of judgment, objeflcd, 
that this declaration was ill; not (hewing that the divcrfion of the 
water was confequential to the digging of the ditches, which is the 
gU of the a&ion j fo that this is no more than trcfpafs. 

But the Court were of opinion, that after verdift it (hall be 
intended that it was proved to be confequential (a). 


{a) A verdid cores ambiguity or an 
impeded ftatc of the plaintiff’s title, hut 
not an omiffion of w hat is the git of the 
adion, Avery v. Hble, Cowp. 825. 
After verdid, nothing is to be prefumed 
but v/|wt is either exprefsly Rated in the 
declaration, or neceffarily implied fron* 
thofe fads that are (fated. Spires v m 
Parker, 1. Term Rep, 747. 145« See 


alfo Buxendin v. Sharp, 2. Salk. 662. 
Palgrave v. Windham, Stra. 212. Jef. 
fcrics v. Watkins,- 3. Mod. 162. BrhJ 
•v. Geary, 1. Show. 309. Rex v. Bifhop 
of Landnff, 2. Stra. 1006. Wicker n\ 
Norris, B. Jt- H. 116. Frederick v, v 
Lookup, 4. Burr. 2018. Stolcibury v. 
Smith, 2. Burr. 924. Ruihton v. Afpi- 
nal. Dough 6So. 

Another 



If the of 
aOioft'4|Wh *0 
two 00$* - 
the *aian rajr 
be brought* 40 
either. 

7. Co. a. , v 
Dyer, 38. . 
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‘ Another exception was taken, that the action is brought 
in a wrong county ; for it fhould be brought where the trenches 
were dug. 

But by Holt, Chief Juftice, and the reft of the Court, it is 
good; for here is caufe of action that arifes in both counties, and 
the a&ion may be brought in either (a). If there is a confpiracy 
in one county, and an indi&ment in another, the a&ion may be 
brought in either. But if a nufance be ere£ted in one * county 
to the damage of a man in another, the aflife mull be brought in 
(cnjihio comitatuum . • 

Then Mr. Pengfllv took another exception, that the of- Continuants 
fence was not laid with a coniinuando \ but it was, that the dicches 
were dug fuch a day, and his clofe damaged, &c. diverfis die bus et 
vicibuSy between fuch a time and fuch a time j and cited Ham - 
pleton v. Vere (b). 

Which Holt, Chief yufi^fM was not like tljis cafe. 

(a) Sec Patterfon v. Scott, Stra. 776. [bj 1. Lev. 299. 2. Saund. 19$, 

Scott yuj tam v. Brett, z. Term Rep. 238. 
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Joddrell againft Heathcot. Cafe 322. 

TN DE^T for $£NT, the defendant declared, u quod cutji per Declaration in 
** quondam indentur am f attain, iff c. mention at um exiflit*' that deb t fer rent, on 
the plaintiff did demife, &c to the defendant, Sec. 1 he defendant * demife by # 
pleaded an ill plea. Tp which the plaintiff demurred, and after- txl ^* 

Wards pleaded over. • 

The Counsel for the defendant took exception to the decla* 
ration, that u mention at. exijiit” is i}] in this cafe. 

Raymond, to maintain the declaration , cited Cooker v. Child (a), 
where u tejlatuin exijlit ” is held well in debt. Alfo he faid, that 
though it was ill upon a fpecial demurrer, yet it is helped by 
the|r pleading over. 

Peng ellY for the defendant faid, tljat the cafe of Cooker v f 
Child is debt upon a charter-party, which is the fame as covenant, 
which is agreed on all hands to be well; and in the fame cafe, 3. fCeb. 

94. the difference is taken, and there held, that layjng a demife. by 
way of “ tejlatutn ex)ftitj ’ is ill; he cited likewile %>utw. 534,5. 

2- Sound. 319. 

And as to the fecond exception, that it was helped by the plea, 
he faid, that the plea could not admit ipore than was well alledged $ 

• and that declaring in trefpafs with a quod cum is ill; he ci{e4 
2. Lev . 193. 206. 2. Janesy 218. 197. 

(<0 2. Lev. 74. 

•u 3 


Powell, 
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* * 

Joubrill ' Powele, JuJlice , held the declaration ill; for the demjfe muft 

agumfi b e alledged fo certainly as that it may be fraverfed. He faid, It 
€ W A 7 ** 07, had been held well in covenant, becaufe the precedents are fo ; 
“i • •' ' and as to the cafe of Cooker <v Child , of debt upon a charter-party, 

that is the fame as covenant; and declaring in trefpafs by a quad 
cum , h«is always been held ill. 

* [ 2^9 ] * The Counsel for the plaintiff feeing the opinion of the 

Di&Ontinuance. Court again# them, prayed leave to dijeontinue ; which was granted 
upon payment of cofts. 


Cafe 323. 


The Queen a^ainjl The Parifh of St. Giles. 


An appeal a- rpHE inhabitants of the parifti of St. Giles appealed to THE 
^cmuftbT^ ^ sessions upon an order made for the levying a poor’s rate, 
the next •,-,/•£>« ' n which fome were unequally taxed i upon which the feflions dif¬ 
fer the a’fow- milled the appeal, and fhewed for cayfe'in the order of difmiffion, 
•nee of the rate. u Tnatthc court being of opihion that the appeal fhould have 
4< been ro the next quarter^fejfions after the making the rate, and 
<l not after the taking the diftrefs ; therefore the court does dif- 


S- C. 1. Bott. 
% Z2 . pL 2.15. 


tC mifs the appeal.*' And this order being removed into the court 
of king’s bench by certiorari , 


Mr. Eyrf, So'icitor General, Sir Thomas Parker, and 
Mr. Whitacre, argued for confirming the order of ftflions for 
diftniffion of the appeal, that though 43. Eliz. c. 2. does not fay, 
that the order (hall be to the next quarter-fefiions, yet It is necef- 
fary fo to be, for ejfe it will create confulion, no time being limited 
by the a£f ; for if not the firft, it cannot be brought in any certain 
time; that this is not an appeal for relief, but to quafh the rate, 
which fhould be before any payment upon it, or diftrefs for it; for 
if the rate be not good, an aclion lies again# the overfeers for < 
taking the diftrefs. 

Sir Edward Northey and Mr. Raymond contra . That 
it is not neceflary the appeal fhould be to the next quarter-feflions, 
for there is no time limited by the acl and that being alledged for 
the reafon of the order of Jilmimon, it is bad. Befidcs, this ap¬ 
peal was at the next quarter feflions after the grievance. 

Holt, Chief JuJlice , Powell, Powys, and Gould, JuJIUcs • 
This appeal need not be to the next quarter-feflions (a) ; but the 


(a) By 17. Geo. 1 c. 3?. f 4. 41 Any 
*• ptrfon aggrieved by any rate made for 
44 the relief of the po*r, or who fliall 
** have any material objetfion to any per- 
ft n being put cn or left out of fuch 
* f rate, or to’ the ’fum charged on any 
4t pirfor, /hall and n..iy, giving reafon. 
44 ab.e notice, appeal to the m xt general 
44 or quarter fefrxons.‘’ And it is now 
fcttUrt, that the appeal muft be to the 
BtXtff fiVoas, Rex v. Canterbury, 4. Burr. 


2290. in all cafes, Rex v. Coode, 

1. Conft’s Poor Laws, 236. pi. 240. and 
it muft be to the next feflions after the 
puhLcat.on of the rate ; for it is by 
making the rate that the party is ag¬ 
grieved, Rex v. Micklt field, Conft’s 4, 
Poor Laws, 1. vol p. 239 pi. 241. 
?nd the publ cat on (hall be fiom the 
time it ic allowed by the juft.ces, Rex v. ' 
4. Term Rep. 12. 


error 
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error cf the ju/lices is, that they did not proceed upon it when it Tit* Q&t** 
was before them, and give judgment whether the late was good 
or not ^a), 1 hough one of the parties * miy hue a particular 

appeal, yet this bung a rate, whiclf they think not ^cdQfdtng to 
the adf, they may appeal together (b). £ 

But it being afligned for a reafon, that the appeal was not to 
the next quaiUr-JtjJioni, the Court qua»hwd the order of d*f- 
xmlfton. 


The Pa aim 

or 

St. Gut#. 

# [ 260] 


(a) See 17 Gee 4 c 3S f 6 and 
Mr. Conft's Bctr, 1 vol 420 to 451 
how lar the feffons mi> givt Al cl on 
appeals from * pool’s, rate 


(£) So al r o ti t panlhiontrs, ns wrll 
as, the pirticulai pit lens aj j ci Hid, nit> 
ipj c U i^ainlt an joint n ol o\tr« 
ftu , Rex 2 Kritn, 5 am )fej> 38. 


Gately a^awft Gillingham. Cafe 324. 

/^ASE by original upon a promiffory not°, judgment by de- In ifoons by 
fault, and a writ of enqu r ^{cjlcd the eighth of A r oiahb*t t re- ori & 1 *t there 
turnable Qflabis Martini . he 

nr- j ^11 °ay* between 

VV hi 1 acre moved in arrelr of judgment, for tint there wrs not the t*jU and tbf 
fifteep days between the tejie and tin return or the writ ot enquiry , return loch of 
for in all judicial writs, where )ou proceed by origin 1 , ihTC muft w,lti * P 14 * 
be fifteen days between the tejh and the return, not on!) in tne ctf! * 
writ but alfo in the fubfequtnt proccis. 

And accordingly the Court (Hoi r, C\uf JnJlice , abfente) 
inclined that it was ill. a 

fied adjournutur , 

Bull apainft Clifton. Cafe ^ 

OjR EDWARD NOR I HEY moved, tnatthe plaintiff in error No fpeciaI ^ 

might put in fpccial bail in error on a 

This was an adhon upc n the cafe on a bottomr ee bond, to pay money rct bond 

on a contingency. I he condition of the bond was, 14 tbit it the * 

<e (hip or veffel called the Olty 1 ugate , Lfc, ilnll with aij (peed fail 
4< from the river of 7 bairns to China, without deviation uid 
cc return to the nver within thnty iix kaluiuar months, haaa dof 
cc the fea excepted, and if the laic} y. 6, lhall witnin the laid 

thirty-fix kakndar months, or thirty da>s after the urival of the 
* (aid ihip, pay, &c. to /. S. then the obligation ta be vow.” % 

Holt, Chief fujhce , laid, this is not a boi d only toi the payment 
of money , for if he do not go the vejage 1 e toiiuis trie pci .my 5 
for his going the voyage, return, and t ayn cut ei in* 11 one), are 
all conditions ; and he luelined, that it uul not requue lpccial 
bail (a). 

Sed adjournatur . 

(a) Seethe ftatutt 3 Jk 1 c 8 ViugU.n, 4 St a TJ90 Chatmt and 
Anonymous,ante, 2 Gametv bandy, A »le v j * u L*i- 

2 Show 15 Pittv Cany, 1 -tia 470 • boruc* % lluiicj, z Sua. 95^. 

Scott v . Brace, 6. Mod 3b 1 w «h€ v. 

U 4 The 
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Cafe 326. * The Queen again# Pr. Wall. 

A is TjOLT, Chief Jufticty (aid, that if a pariih-prieft put in a clerk, 

hoc removeable he cannot turn him out at plcafure; for he is then the clerk 

z ^ e P* r *^ 3l > an< ^ not l hc parfon’s clerk only («)• 

(a ' See Kidd v. Wafkinfon, ante, end v . Thorpe, Stra. 776. S. C ; a. Ld, 
an. Jermyn’to Cafe, Cro. Jac 670. R-.y 1507 Peake v. Bourne, a Stra. 
Peat <jw tamv . But, Fiug. 172, Townk 94a. Parker v. Clarke, 6. Mod. »5*- 

« 

Cafe 327. The Queen 

The Court will a MOTION was made for a habeas corpus to bring up the 
not part a ha - £\ ^ oc jy Q f the defendant, charged with picking a pocket ; and 

a perfwi^chargtd °^ re d to bring unexceptionable bail i and to fend a down a tipftaff 
with larceny, to enquire of his reputation. 

Holt, Chief Ju/i ice. Thougjjjye have a diferetiopary power, 
yet it being certified (fworn) that he was charged with the fa&, 1 
think we ought to refufe to bail him : 

Which (on confuting his companions) he accordingly did. 



AT 


THE SITTINGS 


AFTER 


MICHAELMAS TERM, 

I 

The Eighth of Queen Anne, 

* 

A T 


Guildhall, 


BEFORE 

Sir John Holt, Knt. Chief Juflicc 

o F 

The Court of Queen’s Bench. 


Theobald againjl Tregott. Cafe 328. 


I 


N an ac i jon on the case by a filk-dyer againft his fervant 
for money received to his ufe \ 

Upon the evidence it appeared, that A\ fending fiik to be dyed 
by the plaintiff, the plaintiff fent his fervant, the defendant, home 
with it, and A. paid him for every parcel as he received it: A. was 
produced as a witnefs that he paid the money to the defen¬ 
dant. 


A creditor, who 
pays money to 
his debtor’s far* 
vant, is not • 
competent yvit* 
nef» to prove 
fuch payment m 
an adion by the 
mailer againft 
the fervant. 


But Holt, Chief Ju/hce, would not admit his evidence; for 
’that would be to admit a creditor to fwear in difcharge of himfelf. 

He faid, that if a man pay money by his • fervant, the fervant may * r 2 g 2 1 
be a wunefs i but that is allowed for the necefiity of the thing. L J 


Taylof 
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Cafe 329. Taylor againft ——. 

Ope not av.it- TJTOLT, Chief fuflice^ faid, that a perfon .vho has not fet his 
nefe may tvi- ^ hand to the Witnefling a leafe, may be a witnefs to it, if thofe 
dcncc a k afc » w i 10 Hgncd it do not appear; and fo he ruled it for in the cafe of 
**** a leafe of years, it is fufficient if the leffor only fign m the wit- 

nefTts prefence. And fo it feems in other grants of chattels* 
it fo of freeholds, &c. 


Cafe 330. Anonj mous. 

Writ of inquiry. A faD it was also faid by him, that though defence be made 

upon a writ of enquiry, yet it wouM not aid a judgment if 


irregularly obtained. 


4 


HILARY 



HILARY TERM, 

* The Eighth of Queen Anne, 

I N 

' The Queen’s Bench, 

Sir John Holt, Knt. Chief Juft ice. 

. Sir John Powell, Knt. "J 

Sir Lyttleton Powys, Knt. I Jujlices. 

Sir Henry Gould, Knt. J 

Sir James Mountague, Knt. Attorney General. 
Sir Robert Eyre, Knt. Solicitor General. 


T*«3 3 

Memorandum. Cafe 331. 

H OLT, Chief Juflice., being £ck, could not attend this 
Term, except one day, which was Tburjday , tne ninth 
of February. 


Bidiop ayyahift Eagle. 


Cafe *32. 


•T'HE plaintiff declared upon a prohibition; and upon de- The difflrru* 

jnurrer to the declaration, wiure you pro¬ 

ceed in proiii- 

S alkeld took exception to it, becaufe the declaration fet forth, b»t.o 1 for da- 

that the defendant fued in the fpiritual court, poj} rrgiam prohibi - nl j*S cs > and ^ 

tionem el prim tnde in co>:trarium di > eft. but does not fay 'V L ". l ? m jV. n ’ 

. ... r , , r r ci- r • • J tain the jiinfdic- 

4C deliberate ; and here appears no cauie ot action, lince it is not tionoftne com- 

fet forth that the prohibition was delivered. mon-Uwcourts. 

. s. C. ante, 186. 

This matter was moved lair Term ; 

s. C. 10. Mod. 

# And this Term the Court was of opinion. Holt, Chief**' 
fujhccy being al.fcnt, that when you proceed for damages, then it 
mufl be fet forth, that the prohibition was delivered , and alfo a 
venue laid; but that in this cafg, which is only to maintain the 
jurifdi&ion of this court, it is not neceflary. 

'* Fofter 
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■ 

Cafe 333. Fofter againft Burden. 

pTrwt cannot be TT^JJE c asi was this: Judgment was given in eje£lment upon a 
22 J- * * demife ©f three years; tiie defendant brought a writ of error 

went U in" 4L47- * n court °f king** bench, and the defendant in error fued * $ut 
pot. J a Jar/ facias quart executions non y to which tie plaintiff iq 

>lea 


S. c. pod 174. error pleaded, that he had paid two hundred pounds in iatisfaC'* 
* t ^64 3 t ' ono ^ tcrm And damages; and upon iflue joined, 

• Chesshyre, Serjeant, moved to change the venue out of York- 

Jhire into Middlejex. 

But the CouR'i denied thelmotion, becaufe the ejeflment is 
Jocal; and the fare facias being grounded thueoj), the venue could 
pot be changed (a). 


(a) That tbt cannot he changed Jones, 3- 1. Salk. 80. 3. Mod. 33S. 

In local atfions, fee Latch, 197 a. Lev. 6. Mod. 194. 

So. 3. Kcb. 135. Caith. 18a. W. 


Cafe 334. 


Todd and his Wife againjl Redford. 


A declaration in A CTI< )N OF ASSAULT AND BATTERY IS brought by thehuf- 
an adViOn of af- il b an( ] aR( J wife. # 

fault and ba r ttry 

by bujband and The declaration fet forth, that the defendant on fuch a day, &c. 
* the*’ deiend^n? 1 a ^ au ^ te< ^ E'f'nor the wife, and driving a coach over her, bruifed 
o^fuch a day! her, &c. et ratione inde, the hufband laid out diverfas denar fummas 
drove a coach for the cure* &c. et alia enormia eijdem intulit ad grave damnum 
over tbt wt/e and ipfofut /f • 

bruifed her, by _ 

reafonwb*ref the The defendant pleaded in abatement , that his name was Redborn 

hufband laid out and not R eatord ; 
divert* fums of 

money for her ^nd on iffue, and verJi& for the plaintiff, 

cure, it a/ 1 rrer- # , . 

mu njdtm intulit Grove, Serjeant, in arrt it of judgment, moved, that in this cafe 

adgrun>cd mnum the hufband and wifi fhould not have joined, becaufe the damage 
toferum, u gcor*, 1S j a jd be f or the money laid out in cure of the wife as well as 
maat f° r the battery, ami intire damages being given, it is bad for the 

lor the p<r quod whole ; and cited I. Sid. 3/8. Telv. 10b. 2. Vent . 29. a. Cro • 

is only laid m625. i. Lev. 3. but the hufband fhould have fued alone for the 
aggravition,and money laid out in the cure. 

the alta cnonrta 

too general to Raymond for the plaintiff faiJ, he agreed, that the cafes cited by 
fcppofc damages Grove were fo; but that they are all lnaflionsofaflaultscommitted 
given for it. b y hufband anc j wife, and m this cafe the tort is only upon the 
Cro. Jac. 1*3. wife, and the ratione indf, IJc. is only confequential damage; and 
% Salk. 642. W2S j t h e id , n t he cafe of Ruffell v. Corn (a), in aflault and bat- 

t Show. 180. M 1 

2. Bac. Abr. 306. 4. Term Rep. 616. 1. K. Bl. Rip 208. 


(a) x Salk 219. S C. 6 Mod. ixv. f. C. Holt, 699. S. C. a.Ld Ray. 1037. 
. tery 
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tdry brought by hufband and wife, per quod negotia of the hufband 
remanferunt inf eft a ; for there judgment was given for the plaintiff 
becaufe they held the per quod only confequential damage, which 
is a cafe in point; and the alia enormia is not certain enough 
* to have damages, and therefore it is never confidered by a jury. 

Powell, fujlice , faid, that where hufband and wife join in an 
adiop of affault and battery for beating both, it is wrong ; but it may 
be helped by a verdi&, feparating the damages \ and here the git 
of the a&ion is only the beating of the wife (), and the ratione inde 
is only in aggravation of damagegjl£). As to the alia enormia , it 
is too general to fuppofe damajMH&en for it. He faicl alfo, that 
hufband and wife cannot join f^HRt and battery, per quod con - 
fortium amijit , for the per quoan^nth cafe is the git of the ac¬ 
tion ; and in thfc cafe at bar, if the ratione inde had been left out, 
the furgeon’s bill might have been given in evidence, in aggrava¬ 
tion of damages. % 


* 


AND ni^WlTt 


Redf 019 * 


* [ 265 3 


Judgment was given for plaintiffj Holt, Chief fujlice y 

ahfente . 


(a) Yelv 89. r. Buwnl 205. ( b ) Smith v. He' ton, Stra. 977. 

• 1 Roll. Rep 360 CJo Ju„ 5vx. 5 ±i. Dix v Brooktb, Sti 1 bs. Read v. 
Cro. Car. 90. Niailhal, 8. Mod. 26. 


Anonymous. Cafe 335. 

TF a mandamus , alias^ and pluries be lilued, a return in flritflnefs Mandamus. 

* ought to be to the plui ies \ becaufe the party is i*» fome fort of Return, 
contempt for difobeying the .firft two wms; vet if there be no 
damage to the party, a return to the original mandamus may be 
filed. 


The Queen againjl The Parifli of Kiuderminfler. Cafe 336. 

V/IR. BAINS mo\ ed to quafh an order of removal. The order 
was directed “To the overfeers and churchwardens of the 
44 parifh of Kidderminjler” and fet forth, 44 th^t whereas com- 
“ plaint has been made by you,” but docs not fay whom. 

Per Curiam. It is well \ becaufe it refers to the perfons 
before-mentioned (a) 


An order of re* 
moval directed 
to A. faying, 
•*'Whereu com* 
“ plaint has 
“ been made bjr 
Is good; 


A second exception was, that there is no adjudication* "It appears* 

Upon reading the order, it appeared, that as to the place of his 4 

la(l legal lettlemcnt, there was a good adjudication, by faying, oidcrofremo^Z * 
44 It appears to us, &c.” But faying, 44 He is likely to become 

(a) See Wefton Rivers *v St Peter’s, John Baptifl, Foley, *67. Horfham 
t. Salk. 49ft S. C. 5 Mod 149 S C. Hen field, Barr S C. if Rex «• 
is. Mod 89. Shagford */. North Bovey, Hardy, Anrir. 361. Great Btdwin v. 

Sett, and Rem. 33. Spakhrg v. So. Wiltox, a. Sen 1x58 

u chargeable,*' 



ThiQ uf *n 

dgenjl 

The JPa*hh 
or 

RlpPEftMXK- 
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<c chargeable/’ is no adjudication, without faying, €t Jt appears to 
“ us, &c.” 

And upon this laft exception this order was quafhed (a). 


* [ 266 ] 

Cafe 337. 

An order of two 
julliccs muft 
IhcW the county 
in which at was 


(a) See Rex v Hackney, Salk. 478. 
Suddlecombc v Rurwalh, 2. Salk 491 
Malden v Fletwick, Salk 530 Reg 
•v Middleham, Folty, 271. Reg v. 
Waltham Magna, Sett. Sc Rem. 38. 


Re* v Rockville, Sett, it Rem. %u 
7 ally v WiUerton, 1 Stra 77 Re* 
1 Warn hill, 2 befT Cafes, 97. Ufculm 
v. CUfthydon, Butr. S. C. 138. 


1 UTR. PENGELLY mov< 
^ juftices. 



ous. 


uafh an order made by two 


His exception was, that it does not appear that they were 
juftices tor thit county , for it is fit forth to be made by A. and 
B . two juftices c t the county aforejaid and"there was no county in 
the body of the order For the word Gfotejaid to refer to, and it mall 
not refer to the county in the mergin: 

Whereupon it was quafhed per Curiam (<?). 


(a) If in erd r of remo al bcdire&ed 
tothecinetr <t tv, o pit (h s in dtft rent 
court e-. and tl t iufl cts a c fitted to be 
“ jufticcs Itr t county aforejadj it i» 
had for urcertani), Rtx 1 Strpney, 
Burr S C 23 S P Rtx * Graham, 
CJc!> C L 82 But it is fettled, that it 


the coun y he nimed in the margin of an 
o dtr it is luffic ti 1 fc r tht 11 arg*n of an 
ordu 1*, put of the trdtr tftlf, Rex 
'Icwnflip cf Ho! eel, Burr S C 198. 
S P Ulculin v Chili ydon. Burr. S C, 
138 


Cafe 3 8. The Queen aguinjl Cecill. 

% 

The 5 EtiAQ 4 TlyTR. GILBERT moved to quifh an order of ft/lions, made 
extends to con e lVl upon t he mafter to pay feven pounds to /. 6. his fervant in 

Thf first oBjiction was, thrt J. S. was a covenant fervant, 
and the ftatute 5. £//z. c.4. f. 15 dots iiot extend to fuch, though 
in hufbandry. 

Powfll, fufttce , held, that the ftatute 5. Eltz. c. 4. having a 
favourable cenftruchon has been extended to covenant fervants, if 
in hufbandry. 


Juftices cannot 
make an order 
«n 5 EJm e 4 
to- pay fervants 
wages on the 
+*tb cf the fer¬ 
vent —But fee 
note at the end 
Of the cafe. 


The second objfction was, that the order appearf to be 
made upon the oath of J . S . the fervant, which is contr iry to the 
rule of evidence, that the fervant’s oath ftould be taken in his own 
caufe} and as to its being let forth, that it js upon hearing of Coun* 
ft 1 , that does not alter the cafe. Befides, there may be other 
evidence; for though perhaps others cannot prove the contract, 
yet they may pro\e the fervice. 

• • 

‘ Lvtwtch 
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Lutwych contra. This is not to be bound by that rule ; for Th * . 02 “ m 
hefe is a power given by an aft of parliament, for the benefit of 
• poor fervants. Betides, it does not appear that there was other 2 
evidence, and here is an adjudication that fo much is due. This 
is done every day, on orders for the fettlement of poor people, upon 
the party’* tingle oath. 

Raymond in anfwer to Lutwych . This is not like the cafe of 
fettlenjents, for it is indifferent to the party where he is fettled. 

* Powell, Jufiict, as to this fecond objection faid, that he * £ 267 ] 
would not take it, that there was other evidence; that he believed . 

the wages were certain in moil counties, and the way is to ex¬ 
amine the time of fervice bf/ others, and the juftices to adjuft the 
quantum. We allow a man to b£ a witnefs in his own caufeofor * 
neceffity, as on the ftatute of Hue and Cry ; but here may be 
other evidence. 

Nota, The juftices st feftions are to appoint ftatute wages. 

But it was quafhed, Holt, Chief JuJiice , abfent, upon the 
fccond exception (0). 


( a ) But fee 20. Geo. 2. c. 19. by which 
in the cafes within the a£V, the juftices 
are empowered to examine the feivant 
upon oath, and make an order thereon 
for the payment of wages 3 and by 


31. Geo. 2. c. 11. f. 3. this power is ex¬ 
tended re the cafe 4 ; of all fervants in huf- 
bnndry, though hired forlcfs time than a 
yt-r. 


The Parifh of St. Saviotfr’s Southwark again/I The Cafe 339. 

Parilh of Cripplegate. 

B ONNICK moved to quafh an order of fefiions, made to re- The removal of 

move a child of three years old to the place of its birth ( a ). a child of three 

yrars old to the 

The exception" was, that it mould have been fent to the place pl:ceof its birth 

where the father was fettled5 becaufe the fettlement of the father is 8°^ » but 

is the-fettlement of the child (b). may be removed 

from thence to 

Northey to maintain the order faid, that it had been often ad- tIlc . P an *h M 
judged, that the place of birth is a fettlement, and good until the T^toft^cgSly 
fettlement of the father is found out; and it is poflible the father Tried! CB 1 
might have no fettlement, as if he was an Irijhman , or an alien , S. c. Foley, 305. 
and has got no fettlement here ; in which cafes, the place of birth 
is the fettlement of the child (c). 


Powell, Juficc. The place of birth is the fettlement of a 
baftard child ; but a Intimate child is part of the father’s family, 


(a) Bju.ctr, If it ought no»to have 
be n adjudged, tlut the feitlcmcnt ol its 
parents was unknown, Caie of thrift's 
Holpitdl, x Salk. 485. hut fee Rex </. 
Woodford, 1 . Conft s P. L. 16. Rex 
v. Wiuxley, *. Conft'sP L. 17. 

(b) See Rex v. inhabitants of Stone, 


6. Term Rep. 56. 3 Rex v. St. Mary,' 
Cardigan, 6. Tcnn Rep. 116. 

Co u red’s Cafe, bett & Rem. 201.* 
Rex n>. St. Paul, Shad well, *. Conft’s 
P. L 31. Tynton t>. Morten, z. Conft’s 
P. L. 3j. St. C^lcs *#. St. Margaret’s, 
Foley, 287. , 


and * 



Y*f PARI** 
or 

St. Satiowi’i 
Southwark 
.fxnft 
ThePaiiik 
or 

CRirrLRGATB 
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and mud be fettled with him j but if the father** fettlement cannot 
be found } then the place of it* birth is its fettlement (<r). There¬ 
fore if a child be dropped in the parifh of A. and that parifh cannot 
find the fettlement of the fatuer, they fhatl fend it to the place of its 
birth} and that place muft find out the father’s fettlement} or keep 
the child (£)• As to the cafe of nurfc children, it has .always been 
holder)} that children under feven years (hall go along with the 
mother; therefore if a man fettled in the parifh of A. marry a 
widow in the parifh of B. who * has divers children under feven 
years, and fettled in the parifh of B, the children (hall go along 
with the mother to the parifh of A, ; but this is only i ' r nurture, 
and they (hall gain no fettlement) but the parifh of b. (hall take 
them # again when above the age of feven years $ and if they become 
chargeable, the parifh of B . fhall pay tor their keeping, thought 
they ftill remain with the mother (r). 

To which Powys and Gould, Jtflicej* agreed : • 

So the order was affirmed; Holt, Chief Jufiue % abfente . 


(u) Cunmcr v. Milton, 6 Mod. 87. See Rex t/. Buckkibury, 1. Term 

Whitechapel v Stepntv, Carth. a7,%. Tlrp. 164 
( 4 ) Whitechapel v brepney, laith. 

433. a. Conft’s P. JL x. 


Cafe 340. The Parifh of Binfield agaiaft The Parifh of Banftead- 

‘An order of re- Tj*YRE, Solicitor General , moved to quafh an order of removal 

moral direfted made by two juilices. 

•0 the officer, of • 

tm> panflies. The first exception wa c , that it was wrong dire&ed ; for 
without faying ^ was di re ££ e d Ci To the churchwardens See. of Binfled, AHD to 

mw and which 4< churchwardens, &c. of BanJLad , and whom it may con* 
to nteivt ,it bad. c< cern.” And it is not faid who to convey 01 who to receive* * 

The Court feemed to incline, that it ought to be quafhed* 

Scd adjournatur (a). 

{«) Bed wick’s Cafe, Comb. 315. St. George's v. St. Olavc’s, 1 Salk. 493. 


Cafe 341. The Queen agaiajl Davifon. 

An ordercannot A N order of two jufticcs to compel Davifon to allow fo much a 

be made to com- x“x week for the maintenance of his wife and family (a). 
pc) the huiband W 

to allow to the maintenance of his wife and family while resident withthem. 

(a) By 43. Blm. c. z. f. 7. “ the ** fhall maintain every fuch poor perforv 
" father and grand lather, and the mother “ according to the rate as (hall be a(Te(Ted 
“ and grandmother, and the children of ** by the juftice* of the county at their 
•• every poor, old, blind, lame and im- t€ gt^iral quarter Jefftont , on pain of 
•• potent perfon, or other pe? (bn not able “ forfeiting twrnty Jhilhngi a month.** 

•• to work, being of fuifecicnt ability, 4 

Mr. 


* 



Hilary Term, 8. Queen Anne, In B. R. 

/ 

Mr. Nott moved to quafh the order, for that the juftices have Thx 
not jurifdidtion in this cafe ( a ), it being properly alimony , and be- Daviio*. 
longing to the fpiritual court. 

And (Holt, Chief yu/lice , being abfent) Powell, yuftjce , 
faid, that the juftices have no jurifdidtion in this cafe, hut this is 
not alimony. If a man run away from his family, he may be pu¬ 
nched as a rogue and a fturdy beggar ( b ) ; but whilft he continues 
refident, they cannot charge him in this manner: 

And the order was quafhed. 


(<*) Rcxv. Reve,2. Bulft. 344.’ Rex 
v. Humfrics, Stilcs\ 154. Rex a/. 
Cliarnock, Comb. 418. 

(£) See the ilatutcs 7. Jac. 1. c. 4. f. S. 


5. Geo. 1. c. 8. 17. Geo. a. c. $. Tha 

Soldier’s Cafe, 1. Wilf. 331. x. Qmlt's 
edition of Bott's Poor Laws, 331 to 337. 
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* The Parifh of St, Benedict agahift The Parilli of Cafe 34.2* 

St. Peter’s in Norwich. 


Cl 

Cl 

cc 


OIR JAMES MOUNTAGUE, Attorney-General, moved to In an order mad* 
quafh an order of two juftices of the peace for the county of by nvo # w 
the city of Norwich, made upon the ftatute 43. Eliz. c. 2. which?uiuift at>^ 
enacts, 14 That if any parilh is not able to maintain its poor, pea r that the pa- 
then two juftices may tax other parifhes and places, and the rilhcs taxed arc 
whole hundred alfo if need requires j and where the hundred is within the bun- 
not able, juftices in feflions may tax the county in part or wholly i rc< * thcr£ ;' 
“ at their difcreiions. Rates them to be 

The exception to the orefcr was, that it does not appear that ^is^bad^forb^ 

the parifhes taxed are within the hundred 3 for it is only faid, that 43 El'f.c. 2 . ii 

they are within the county of th w city of Norwich ; and two juftices is the jejfnr.s only 

by the adt have not power to tax the county , but only the hundred , tliat ca n tax the 

or the parifhes within the hundred. eour.ty,ii the hun. 

1 dred is unable to 


Sir Edward Nuin hey contra. If two juftices cannot re- afford relief, 
lieve in this cafe, there can be no relief given ; for it is well known Show. 4*, 
there are no hundieds within cities, anil the city and the county of 
the city are the fame (a ). Indeed London has wards which refera¬ 
ble hundreds, but no other city 3 and the power given to the juftices 
in feflions muft arife upon a defedt in the hundrci , and where there 
is no hundred, there can be no fuch defedt: :ne feflions could 
have made no order in this cafe. 


Mr. R a y mon d, on the fame fide wi th S1R E d w a R d Nor th e y. 
The queftion is, Whether a city is within the ftatute ? for the 


• («?) And there being no hundieds' in Rex v. Milland, i. Burr. 576. but county 

the city, the two juftices 01 ce uric could juftices cannot rate a parilh within their 

not make the order, S. C. Foley, 43. jurild.dtion, ip aid of another patfth l>ing 

But it feems if any div\fi:n In mill cl by within a borough, which has an cxclufive 

any name fynonymous or equivalent tv jurifdi&ton, Rex v. Holbeach, 4. Tern* 
that of a hundred , as» a titbirg, it ic. equally ^ Rep. 778. 
within thejunfdittion of the two juftices, 

Vol. XI. X 


feflions* 





*Tht Parish 

OF 

' St. Benedict 
agaittjl 

T9* Parish 
of 

St. Peter’s 
IN Norwich. 
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fetfions jurifditftion arifes only upon the infufficiency of the hun¬ 
dred (a). This ftatute is only a diredory and remedial law ; and 
as in the cafe of the ftatute of FTue and Cry, which dire&s, that 
oath (hall be made before a jufticc of the hundred where the felony 
was committed, yet this may be to the next juftice, though not of 
the hundred ( b ). 

* Powell, JuJlice. This is not cafas omijfus out of the ftatute; 
and though the two justices have not power, here being no 
hundred, yet the sessions have a jurifdidion, and may tax the 
county of the city in part or at large. 

To which the reft agreed, and (Ho^t, Chief Juft ice, being 
abfent). 

The order was qua(hed,bccaufc it was made by twojuftices only. 


[a) But it is not nece/Hry tint two Pcrcival, 1. Stra. 56. S. C. Foley, 
jufliccs fhould adjudge the hundred inc.i- S. C. t. SAT Cafe’s., 120. 

pable, in order to give the feffiwns jnr.f- (£) Joins, 239. Cro. Car. 2II» 
dittion to rate the county m aid, Rex v. 


Cafe 343. 


A 


RonyrnGus. 


Motion to bring ▼ N a?* action brought upon a policy cf iufurancc, 
money into J. 

<0Ult ’ Peng illy moved for leave tr> bring fifteen pounds into court, 

being as much as they thought their average of the damage came 
t to (the goods not being loft, but only damaged} ; and fo the plain¬ 
tiff to proceed upon peril ut c*»'ls. v 

Powell, Jufi.ee. The n otion Vrnnnot he granted, though we 
h,ive granted it in a qva:iit (<:), and alfo in covenant for 

jiavmcnt of money (/•}. Put in covenant for repairs we have de¬ 
nied it (j); and fo we muft here {d). 




1. V i i 336. 2. Sr.IP. 596. 

{u) j. Wiif. 73. 2. B..rr. use. 
Tames, 224. 


(tf) B. R. II. T73. 2. Jjt.a. $90. 

(, d ) But now by 19. (*-o ~ <. 37 f -. 
,l «i*y pufur s'u.d ;r .v'v 01 «*•?», 

*• covenant, 01 ai y aCiios., cr. .uiy 


(% p olicy of affurancc, may bring into court 
i( ;*»iy fu:n orfums of money, and if the 
tc plaintifF /hall refute to accept it with 
“ colts taxed in full d.fcharge, and the 
“ j’aiy lhal) not aftlTs above the fum, 
tlit- pla.nti/T /hall pay the coils.’“ 
3. Buir. 1773. 


Cafe 344. 


1 lie Qg:een araiaft Lane. 


K return to a < MANDAMUS directed to the corporation of GlouceJier 9 to 
lore^T^ ca° itni reliore Lar-e to the place of a capital burgefs : they return, 
imgcfs, “'thUt that Lane wu.te a certain fcandalous letter to one of the aldermen, 

»he vfl-otc ah- amounting to a libel; and being charged therewith at a court 4 

‘ It! to one of held, &c. he con fen ted to be turned out. 

‘ the aldermen, 

1 and there upon contented to be turned out,*’ is bad ; for a common council cannot try a hid, and a 
r/r gnat ion by tarot muft be ceit.in—C. Fort. 275. S. 2. Ltl. Kay. 1304. Kyd on Co As, 379. 

Per. 
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Per Curiam, The common council are not judges of a libel; Th* Quxsn 
for that is only triable at common-law. And fuppofe it be a libel, 
he fhould be convicted of it at common-law before it can be al- 
. ledgcd as a caufe of removal ; and as to his refignation, if they had 
defigned it to be a caufe of removal, it fhould have been returned 
otherwife; for here they fummoned him to fhew caufe why he 
fhould not be turned out for writing a libel; and he appears and 
fays, cc You may turn me out if you will; but I will bring a man- 
ct damns and fo he docs. This certainly is no refignation, though 
a refignation may be by pared, according to Sir 'Jonathan Jen¬ 
nings's Cafe (a) ; * but then it ought to have been returned more 
certain and folcnui. # 

So the Court granted a peremptory mandamus, Holt, Chief 
JitJHce, abfent. 

(<j) Rex v. Mayor oi Kippon, i«Ld. Ray. 563. S. C. Salk. 433. 


[ * 7 * 3 


The Queen againjt Shepherd. 


Cafe 345. 



is lilce the cafe of a Caption of uu indi&ment. 


amended; and cited 1. Sid, 225.229. 


inquifition of a A coroner’s in- 
1 lo laid this < > u ; f,t i on can J 
which may be cd m mattcr ^ 

form. 


Sir Edward Northey contra . The fartheft they can go is 
to amend the (aption of an indictment. But it was f'ttlcd in the 
cafe of The £hiccn v . Burdy (tfj, that an inquifition cannot be 
amended. 


Powell, JuJiice . The coroner can amend only matter of 
form. 

Nota, Some otljcr exceptions were taken: 

First, That it is fiid to be taken u coram coronatoribus dom . 
tc regm" but does not fay for what place. 

Secondly, That it is faid, “ per facr ament am duoJecim virorum 
A, B . C.” without probormn et legaiium ho min urn, nor for what 
place. 

Mr. Raymond, feeing the Court was againfl: him, moved to A certiorari to re- 

quafh the ccrtiorai i : raove an inqui- 

fition, Rating it 

First, Becaufe it fets forth, that there was an inquifition nuper to have been 
capt . and the common form is only capt . latr b taking i* 

# Secondly, And it appears upon tfie return to be taken after 
the tefte of the certiorari , for that is the twenty-eighth of November 
8. Anna Reg mm, and the inquifition is the fourth of January, and 
it being nuper capt . fh:ili tie it down to an inquifition taken before. 



(.;) 7. Severn A <r,t, 

X 2 
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'UV 


>♦ * Vfe' ** 

in o* r» 


T#f*Q***w Sir Edward Northev contra. The certiorari is well* a* 

„ writs of error may be taken out before any judgment given, and 

S«stu*». yctwelL 

' Powell, Juftice (Holt, Chief Juft ice f abfent). Capt. and 

nuper capt . are the fame in this ca£. It is ufual to take out certio¬ 
rari' s before the inqui/ition is found, as a writ of error may be 
taken out as foon as the a&ion eminences. jjJ. 


Coroner’s inqui- Then Mr. RAYMOND defired to have a melius inqutrend. 
lition muft be . 

fuptr’vnjum «r- But per Ct’R. It is ufual to grant one in this cafe; for the m- 

quifition mult b e fufer vifum corporis • , j 

0 

Let the inquifition be quaihed; and if you will have a melius 
* [ 272 ] inquirend. * it muft be upon another motion, and not grafted upon 
L this. 

k 

r 

0 

% 

Cafe 346. Hern cgainjl Drvden. 


t 


Ait award that 
on t of the par¬ 
ties fiiould make 
an affignment of 
his apprentice, 
I* bad* 


T"\EBT upon an arbitration-bond. The award was, that the 
defendant /hould make an alignment fufficient in law of J . S • 
his apprentice, to the plaintiff: 

And IT WAS RESOLVED BY THE COURT, W/S. POWELL, 
Powys, and Gould, Jufticss (Holt, Chief Juftice , abfent), 
that the award was ill j becaufe the affignment could not be with¬ 
out the affent of the apprentice; and an award for a man to do a 
thing which is not in his power to do, without the confent or con¬ 
currence of another, is void ( a). u 


Powell, Juftice , faid, that by the cuftom of London , if a mafter 
leave off trade, he may affign over his apprentice, but then the 
apprentice may chufehis mafter (h) ; but fuch affignment will nof 
hold in any other place. 




(u) Sec Godb. 12. Bcdam v. Clark - 
fon, 1. Ld. Ray. 123. Kyd on Awards, 
104, 105. 

(£) Dalton, c. 58. Rex v. Peck, 
2. Salk. 66. Caiftor *0. Eccles, 1. Ld. 


Ray. 683. S. C. Salk. 68. The Parifti 
of Holy Trinity v. The Parilh of Shore¬ 
ditch, Stra. 10. Baxter v. Burfield, 
1. Conft’s Poor Laws ? 523. 


. Cafe 347. Anonymous. 

Bailiffs of liber- TT washeldby Powell, Juftice^ Powys and Gould, Juftices y 
t ties and iheriffs, * affenting (Holt, Chief Juftice^ abfent), that this Court can- 
what punifli- not amerce bailiffs of liberties for not returning of writs, &c. 
ment for not re- g ut t h e Court can ma ke a rule for them to make a return, and for 
urmng writs. Jifobeying that, bring them into contempt j but iheriffs, and all 
that are officers of the court, the Court can amerce. Lately in¬ 
deed we did amerce the bailiff of ft'eftminfter j but that was 
Wrong. 


Anonymous#. 
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* Anonymous. Cafe 34.8; 

/"\N a motion to fet afide an execution, executed after a Execution eat* 

^ writ of error allowed ; cutcd * 

writ of error ax* 

The Court held, that though there was no notice given to 1 ®^* though 
the plaintiff's attorney of the allowance of the writ of error, yet 
it was'* a fuperfedeas to the execution: But to bring the attorney burSL hne. 
into contempt , he mu ft have had notice. ceffiuy to bring 

Motion granted (a). ““ 

(a) Hannott v. F^ettes, Bar. K. B. Jaques v Nixon, I. Term Rep. *79. * L ^73 3 
376. Purkms v. wSalJafton, 1. Salk. Parry v. Campbell, 3 Term Rep. 390. 

321. Spratt v. Frederick, Sayer Rep. See alfo Tidd’s Practice, 714, 715, 

51. Capron v. Archer, i. Burr. 340. Sellon’s Practice, 579. 


The Queen agahift Depuke. 


Cafe 349. 


■JVTR* RAYMOND moved to quafh an indiftment of forcible An indiament 
entry ; which fets forth, that the defendant entered forcibly off ° rci ^’ le entr / 
into the clofes of J . 5 . .and turned him out, whereas before the kindofeftateof 
time y, S, potftjfionatus fuijfet tie terrnno ult, elapf which the party 

His exception was, that the eftate of J . S. fhould have been WaS 
particularly let foith, for he might have been tenant atfufferance ; l,RoU * Ab r 8a. 
and it has been often adjudged, that tenant at fufferance is not Y C v J t^ a 
within the ftatute of Foicible Jbntues. -* *° # 


Likewise he faid, that by tMe word cc fuifjetf it does not ap¬ 
pear, but that the .eftate of J, S. was determined before the 
entry. ^ 9 

• Ergo quafhed per Curiam. 


Salk. 260. 

1. Mod 73. 

7. Mod. 123. 

2 Hawk. P. C. 
ch. 64. L 38* 


Holt, Chief Jufticc^ abfente . 


The Queen againft Brown. 

T HE defendant was indi&ed for not repairing a highway. 

He pleaded, that the inhabitants of D . ought to repair it; 
absque hoc, that he ought; whereupon iflue being joined, the 
defendant offered to give in evidence, that it was not a highway. 

But the verdict being againft him, and that point faved, at the 
affixes of York, for the opinion of this Court; 

This Term it was refolvcd by Powell, Powys and Gould, 
Jufticety upon the motion of Lutwych, that this ought not to 
have been given in evidence; becaufc the defendant had qonfeffed 
it to be a highway by his plea: for if he would have conteftcd that 
pointy he (hould have pleaded “ pot guilty." 

*3 


Cafe 350. 

To an indidt* 
ment for not re¬ 
pairing a high¬ 
way, a plea chat 
the inhabitant* 
of a paiticular 
diftnd ought to 
repair it, is an 
ad million that 
the way U « 
highway. 


Leulcnor. 
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A 


Cafe 351. 


Leuknor againft Plant. 


Declaration 
cafe againft 


*a • The plaintiff declares, that the defendant Sarah, being 


r a common carrier, and ufing to carry goods pro mercede be- 

hdd good^ftcr twccn Worcefter and Litchfield , * the p 1 am tiff delivered to her a 
vtrdidt,although guinea, to carry and deliver to her fon Thomas ; and that Sarahy 

the breach of the the defendant, in confideration of fo much for carriage, promifed 
agreement was. * 
not precifely 


the plaintiff Alice, u quod ipfa eadem Sara denar . prad . fcsfr. 
<c falvo portarcty et eofdem eidem T. cum pojha ; equifit, cjfiet delibe - 
“ tarct, prud. tarrtn Sara non ddihcrajjet hut eadem Sara 
fapius pereun Lm Alici am requifit fuit,fed ill . e'dem ALiciiE 
<c delilctau prajat» Sara omnu o rtiujavit, After verdift 

for the plaintiff, / 


It was movfd /// arreft of judgment, and objedfed by Mr, 
Raymond, that the declaration fas fouh no bicach of piomife, 
for there is no requeii to pay to Thjtnas, f > whom the money is to 
be delivered , and if no breach, then no c tuf ofadtion. and though 
the plaintiff in this cafe might hive c^anluimnded the gift, any 
time before an adhon brought by Th ias, »nd confequently might 
have had an action for it agnoft the d« fend mt, th «t action muft 
not have been ccje , but trover or dt tin <e , and tnai i ic h^rc is no 
foundation tor this fpecial atSiion, without fhewing a requeft to 
deliver it to T/omas. 


Std per Curiam, It bung faid generallv, that fhe lequefted the 
defendant to deliver it, though not iai 1 to wnom, and it being after 
verdidt, the)- h Id it well , and gave judgment foi the plaintiff. 

Holt ergroto. * 


Cafe 352. Foftet aga.nfi Bui Jut. 

The plaintiff TXT’RIT of error out of tin. court of common pleas. .The 

cannot plead a V V defendant in ciror fucs a J n t Julius quaie ixciutioium non 9 

fiom plea to a & to w hich the plaintiff pleads a lham plea in bar. 

Lire facias quart i r r 

exeatuoncm non * Mason moved, that the plea might be rejedfed : 

eiror And per Powell, ^uftice, though the plaintiff may plead falfe 

S. C. ante, 263. pi cas in bar, fuch pleas not being within the ftatute 4. & 5. Ann . 

c. 16. for the amendment of the law, fo as to compel the party to 
make oath of the truth of his plea ; ) et fincc this fare facias is 
only to compel t* c plaintiff to aifign errors, the Court will not 
fuffer fuch pleas, whereby the defendant is delayed of his execu¬ 
tion , for if fuch pleas arc Jlowed, the Court cannot make a rule 

*[27 5 ] to aihgn errors until the plea be determined. * Therefore if upon 
t,«o mbits, or a Jcirefcci returned, if the plaintiff do not come and* 
afflgn trrois or ple^id a good plea to the fare facias , the Court 
will give ruk» 1.0 a.xlgn errors, or nonprrjs him upon the writ of 
error. 


This 
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This plea being rejefled, * Tht^Cwtwifl 

not rcjfw M af*> 

At another day in this Term the plaintiff afligned his errors, figmnentot «n 

which apppeared to be no ei-ors ; and fmcc it wab only for delay. ror«, though grin 
*** 7 7 * dently for delay 

The Counsel for the defendant moved they might be rejected. ' 

But his motion was denied per Cur.j Holt, Chief Juflice % 
abfepc ( a ). 


{a) It Teem* the Couit intended to let foi want of ifligmng errors.— Note (• 
the original plaintiff have his execution, the former idition . 



Ode againjt Young. 


Cafe 35 3. 



UDQMENT in an inferior court reverfed; becaufe it was, Judgment ide$ 

<c ideo conjideratum eflf and not faid w per Cur." (a). confidant and 

J J v not per Cut. 


(a) Anonymous, 1 Sid 143 Smith 1 Saund 74. Atwood« Burr, 1. Salk. 
•v. Smith, 1. Sid 147. Vcntns v Cat- 40Z. Walduih u Coopt 1, j. Wilf. z6. 
Ur, x. Yclv. 130. Pcnoik v. bill. 


Bifhop a^ainft Morgan. Cafe 354. 

T\EBT upon A bond ; and upon oyer the defendant demurred, A bond is good 
and fhevud for caufc, that the bond was void, being w Nove- althoughthe/*r^ 
<l RINT UMVERS 1 , me J. S. tettert et hrmiter obligari ? f t £® 

c< Richardo - de Wood-strelt, tsfe. foh end, etdem%^ l% * 

M Richardo Bishop,” 


bail in cnm. cm* 


But the Court held thc’bond good j and gave judgment for 
the plaintiff ( a ). 

(<r) Langdon v. Goolt, 3 I cv 21 Lambert v Branthwaitc, 2. Stra 945. 

a ’i 

Anonymous. Cafe 355. } 

R. JENKINS moved for a ipecial ac etiam in trefpafs, for a defendant £ 
^ lying with the plaintiff’s wife, which was granted j and held may be held to f 
the defendant to fifty pounds bail. 

IV, B. Affidavits were produced of the indecent liberty they 
took together. 

* [ 2761 

# Riley againjl Adams. Cafe 356. ',5 

T"\EBT upon A bond conditioned to perform covenants in an Onanrffuewh*. J 
indenture, wherein the defendant being a parfon covenanted thera reaorha* * 
to let the plaintiff enjoy the re&ory, which the defendant as par- ref ! goed **** 
fon had demifed to him. The defendant pleaded performance ge- , e n °°^ J 

anfwcr in chancery, that he had rcfigned, is not fuftiuint to prove the fi& without (hewing that xb fa' 
bifliop accepted the rcfignatior^. # • ^ 

X 4 ncrally. 
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Rhit nerally. The plaintiff 1 replied, and (hewed a breach, that the 
mgamfl defendant refigned the benefice into the hands of the bifhop, by 
which he could not hold the reftory. The defendant rejoined, 
that he did not refign; upon which iiTue is joined. 


Upon tho trial at Guildhall , before Powell, Jujlice y the plain¬ 
tiff gave in evidence the defendant’s anfwer in chancery, wherein 
he confeffed he iigned a refignation, See. 

r 

Powell, JuJiice. This is not diffident without alfo proving 
that the bifhop accepted it; 

And for want of fuch proof the plaintiff was nonfifited. 


jl bin in dum. No # te, Upon producing the bill in chancery^ Whitacre, 
cei-y, in the cuf- Serjeant , objecSted, that it could not be read as evidence, not being 
tody of °* lc 0 ^ taken off the file, but only from the cuflody of one of the fix 

the (lx clerks, , . J * 

may be read in clcrJts « # 

evidence. Blit Powell, JuJiice y faid, it might be read (on fwearing the 

fix clerk), and fo it had always been held. 


Cafe 357. Memorandum. 

Death of Holt, oOON after the end of this Term the Lord Chief Ju/lice Holt 
Chef j ujhcc >and O d lec j . an( j was j n t ^ e following Term fucceeded by Sir 
prom^ion^of^ Thomas Parker, Knight , and Serjeant at Law; afterwards 
***. * ’ Earl of Macclesfield, and Lord Chancellor of Great 

• Britain. 

De quo di^cndum ejl f 
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% 

Gough ag&lnft Sim^fon. Cafe 358. 

K ETTLEBY moved, that a pauper, before he had liberty a priper (hall 
to proceed to trial, foould pay cofts for not going on to notpaycoftifor 
trial; the defendant having obtained a rule for cofts* In ^ 

2. Salk . 506. it is faid, that if a pauper give notice of trial, and do di^Iu^ercd. * 
not go on, he foall be difpaupered , and it is within the reafon of 
the cafe of executors paying cofts for not going on to trial; and ** 
within the reafons of the ftatute of 23. Hen. 8. c. 15. which lays, ^ ^ 

<€ if after appearance the plaintiff is nonfuited he Ihall pay cofts." 

And in Sider . 261. it is faid, that on nonfuits the cofts muft be 
taxed, and the plaintiff muft pay them or fuffer corporal punifo¬ 
ment. 

Darnell contra . Before the ftatute, the plaintiff in thofe 
a&ions there mentioned, and his pledges, were amerced, and no 
* cofts paid. The ftatute fays, that after appearance and on non- 
i fuit, the cofts foall be paid 111 thofe actions, and a pauper fuffer 
• punifoment. The cafe before us is not in the reafon of that ftatute, 
for this is neither a nonfutt nor quafi one. The cafe in Salkeld is, 
that the plaintiff foall be difpaupered, but there is no mention made 





Coven 

egeinjh 

Simpson, 


« 


Trinity Term, 4. Geo. i. *In B. R. 

. 

able to pay any. And this not being a nonfuit, it is not in 
the power of the Court to inflift any puniOiment. 

Mr. Kettleby. We have a rule for cofts, and only move 
to have it paid before they go on to trial. 

Pratt, Chief Juftice . I remember this caufe was put off 
purely by accident, and without any defign of vexation by not going 
on to trial. There is no pretence that the conftrudtion cf the 
ftatute of 23. Hen. 8. c. 15. can govern this cafe. * 

The Court. Difcharge the rule for cofts. 


Cafe 359. The King againft The Inhabitants of I^ales-Owen, 

The matter of XifOTION to quafh an order for the difcharge of an apprentice, 
an apprentice is iVi Exceptions were taken: 
bound to keep 

him both in Tick* First, It is not fhewed that he was bound to any trade. 

health. Secondly, The juftices difcharge him becaufe he had the 

S c I Stra C ^» n g >s evil, an( * thereby made perpetually incapable to ferve. He 
s', c. Sett. 9 & cannot be difeharged but for fome mifdemeanor. 

s*C j* 7 yincr Thirdly, It does not appear that one of the juftices who 
Abr. 27. ftgncd the order is of the quorum. 

t 

Darnell contra . First, Any of the inhabitants may take 
an apprentice, though he is not of any trade. 


Secondly, The Mnding is for the fake of ferving; the end 
therefore being impoffible is a reafon for difeharging the contract, 
which is an incident to^e jurifdidtion of the contract. 


T hirdly. This difcharge was at the feftions, therefore it muft 
be intended that one of the juftices was of the quorum (a)* 


Pratt, Chief Juftice , as to the third exception; This is a 
difcharge at the ieftions, and a feftions cannot be held without one 
of the quorum > yet thofe juftices who were at the feftions, and 
figned this, might not be or the quorum. 

As to the fecond ; The mafter is to keep the fervant in ficknefs 
and in health ; and unlefs the one or the other is guilty of a mifde«* 
meanor, the difcharge is not warranted by the ftatute. 

Powys, JuJiice. I never knew a difcharge of an apprentice 
for iickneis. 


It is prefumed that fomc of the juftices at the feftions are of the 
quorum ; but this order muft be under the hands of four, whereof 
orte muft be of the quorum . * 

Eyre, Juft ice. It is required by the a£t, that one juf- 
tice of the quorum fhould lign. Mifbehaviour, either of the maf* 

(* ) See the ttatule*26. Geo. 2. or 27. 


ter 
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ter or apprentice, is the only poipt that gives the juftices an an- '** ***? *' 
thority to difcharge him. ^Th* 

Fortescue, JuJlice • The ftatutc gives a limited jurifdi&ion Inhabitants j 
only in cafe of mifdemeanor, not of ficknefs, and we can go no #H 
farther. * A ^ ’ 

1 

It mufl be exprefTed that one of the juftices is of the quorum . 

By the whole Court the order of feflions was quafhcd. 




Paine’s Cafe. 


Cafe 360. 


•TpHOMAS P A INK was committed, by an order of the coijrt of If a prifoner 
** chancery, (pr hindering the execution of a decree upon his commitmtnt * 
father; he removed himfelf to the Marshalsea, and thente undeI ^ wd9r 
made his efcape, and \^as taken again on an efcape wairant. of clunceiy for 

A motion was made to fuperfede the warrant, and that Thomas Paine exlcuuon *of a 
mightbe difeharged. 1 hisis not within theftatute \.Ann. c. 6. that^Jcciee, he can- 
grants efcape warrants in fuch like cafes; fof that fays in the pream- not be retaken 
b!e, “ that divers perfons committed by the queen’s courts of re- on 30 
iC cord at Wejlmvijler , upon aft ions for the recovery of debt or W 

<c damages, or for contempts in not performing orders or decrees Ann. c 6. 

44 made in couits of equity, have eicapedand therefore, for re- s c Stra 1QQ ^ 
medy thereof, it is enafted, tC that it any perfon committed, ren- 
44 dered, or charged i ni\, the prifon of The £>uecn’s Bench or The 
44 Fleets either in execution, or upon mefne procejs , or upcyi any 
44 contempt in not performing fuch order or decree by any of her 
* 4 majefty’s courts at JFi/lmtnfier, &c. (hall efcape, any one of the 
44 Judges of the court whe, c fuch action was entered, or judgment 
cc and execution were obtained. See. may grant a warrant to feize 
44 and retake fuch peifon, &c.” This is only for the obftruftion 
•of an execution of a decree. * 

Reeves. This is within the reafon, if it is not the words of 
the aft; it was obftrudting the execution of a decree. 

Pratt, Chief JuJlice . To bring this cafe into the ftatute, it 
muft be in not obeying an order or decree. The contempt may 
be faid to be of an order of chancery* yet not fuch as in the aft 
mentioned, for it is not for not performing an order which the aft 
fays muft be ; therefore the warrant ought to be fuperfeded, for 
this is an aft we cannot extend by equity.* 

Powys, JuJlice . I think it is within the meaning of the aft; 
but it being fo penal as to extend to reftrain liberty, we cannot 
go beyond the words. 

* Eyre, JuJlice , of the fame opinion. 

Fortescue, JuJlice. It is neither within the words nor within 
the meaning of the aft, which was only to fccurc property to perfons 
concerned, not to vindicate the public contempt of courts. This is 

not 
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not properly an order, but rather a judgment, and he was not to (fo 
anything but fufFer; the words of the a£t u and in execution” 
feem the neareft to this, but they are Hill relative to debts and 
contrails. 


* 

The Court. The warrant mull be fuperfeded. But it ap¬ 
pearing that he efcaped out of our gaol, we ex officio remand him 
to it again. , 


Cafe'361. The King againft The Townfhips of Walderfham, &C« 

in the Weft: Riding of York 

An order of fef- Tlfl"(!)TION to quafli an order of feffions in thefe vfords : <c Ordered 
quafhed, 1 VA « that the poor of the feveral townfhips of fValderJham^ &c. 
beMii c too gc- ^ p|* OV j j e d for according to the ftatute 13. Sc 14. Car . 2.” 

Pratt, Chief Juftice y Powys and Eyre, Jufiices . The juf¬ 
iices afTume an original authority which they have not. 


Fortescue, fujlice . The order is void for the generalty, if 
they had a junfdi&ion; for itfeems calculated to enfiiare the over* 
feers of the feveral townfhips. 


The order was accordingly quafhed. 


« Cafe 362. Eyres againft Hardres. 

How execution A judgment a fieri facias* was fued out and returned 

saaybefmdout. \^J within the year, and continuances entered up with a vicecomes 
non mifit breve for feveral years j at lafl a capias adfatisfaciendum 
was taken out, without any feire facias to revive the judgment. 

The Court. The reafon is againft this pra&ice, but the au- ' 
thorities are all for it (a). There are precedents for it in the 
Entries (/»). It has been the conftant cuftom of the Court to 
enter continuances by vicecomes non mifit breve , and it is the con¬ 
stant practice of the common pleas. The ufage of a court time 
out of mmd is the law of that court. 

Therefore the execution is well fued out. 

(a) See Co. Lit. 290. %. Infl 471. (Z>) Clift’* Ent. S$o. Off. Rrcv. 

Mod Cafes. 288. 1. Keb. *159 *nd 96. 

Sooth v. Booth, ]. Sid. 59. 
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Trott agaiajl Gagg. 


Cafe 363. 

T HIS was a motion to qjafh a writ of e r ror. The record In what cafe» a 
is againft “ Gagg, of the caftle of York in the county of var!ance be - 
“ York,” and the writ of error, directed to Sir Peter tween l *J e 
fays, “ in com. tuo. writ of error is 

Raby. Procefs founded upon a record muft be certain as to 
the defcription of the perfon , the place y and the addition (a). 
lt J. S ” in the writ of attaint, and u G S. of &cc.” in the record, 
has been held a variance. If the original certified had been in 
thefe words, c< of the caftle of York , in com . tuo” it would be error ; 
as it is, it is right; which (hews that it is different. 


On the other tide it was faid, that the addition is not material 
in a writ which is only to remove a record. A certiorari to 
remove a convi&ion againft 44 Ji” and the convi&ion removed 
was againft “ A. and B” and yet held to be well removed. In 
jui a&ion of covenant by A. aflignee of B . the writ of error by 
the name of A. without the addition of affignee, held good [b). In 
the writ of error it was 44 Floyd” in th^ record c< Floy 9 d” with an 


(«) Yeai-Bookp. Hen. 6. fo. i pL 3. (£) Dyer, 356. 

•f. Aflize, 123. pi, 2, % 


addition) 




i Thott 
agtunjl 

Ga«g. 
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Cafe 364. 

Variance be¬ 
tween bond and 
declaration. 

S C. xi. Vrner, 
540 # 
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addition, but it was held to be well removed ( a ). If the addition 
is not material, and we take notice but of part, it is the fame as 
if none, which is governed by the cafe of Rogers v. Floyd ; and 
if this is uncertain, fince Sir Peter. King has returned this re¬ 
cord it mud be taken to be the fame, unlefs it appears to be fuch as 
cannot be the fame. Where a writ of error was “ JVm, Evifon , 

44 gent.” and the record 44 yeoman,” it was taken to De the fame (£). 

Pratt, Chief JuJhce* In the cafe of Rogers v, Floyd the 
county was not held material, which {hews it is not in this; and 
if it is not material, and uncertain whether it is the fame or not, 
and docs not appear to be another, we will never in^nd it to be fo: 
but though it is not material, and is fet foith zyid appears to be 
anothei, we canijot fuppofe it the fame; thereforerthe cafe in Styles 
cannot be law. Th etc practices of bringing a defe&iVe writ of 
error are only for delay, and 1 anftery glad we have authority 
to fuppoit the writ. 1 hold the record is well removed. 

Eyre, JuJtice , of the fame opinion. 

Fcrtlsci/e, JuJlicey of the fime opinion. There are three 
thm fc s only n^ccflary in the dcfcription in a writ of error: the 
a£tu n, wh ther by writ 01 bill, tne names of uie pirties ; and the 
Judges before whom it was. i. Roll, 16, 17. Sir Chnjlopher 
Haia, Uut if the writ flicw niore than it need, and that is 
variant from the record, ir i> nc t removed. Mr Raby’s 
goes upon mother ; they ate all adlions founded upon a record,^* 
oraboi.il, 01 on the cafe, and li thefe actions had betfii allowed, the 
plamulr might have brought another. 

Per Cukiam, abf 7 ite Pow^ s, The iccord is well removed, 

(a) Roger* v, Hoyd, Eifter Turn, (b) Dy ton’s Cafe, Stiles, 153, 

JO. Anr t. ' 


Ainold agihrijl Mcicdith. 

I N / % action of dlbt on coND the plaintiff declared againft 
« John Meri'bth , late of the parifh of St, Ann's in the city of 
<c If tflmnjhr 9 in the county atoitfaid, otheruife called John 
M Afcudithy of the parifli of St. Ann” 

On oyer of the bond and fetting it forth, it was <e J . Af. of the 
« panQi of St, Ann's in the county of Middlefex .” 

Gafper. The bond and declaration muft agree (a). In the 
bond it was 44 J, D . capellar in the declaration 44 cler and 
held naught (£): 44 Sadler ” and 44 Salter (c)” 44 Chandler ” and 
44 Innholder (d)” have been held \ ari antes in a writ of error. Procefs 
to outlawry lies on a bond, for which rtafon it ought to be molt 

(a) Bro. Abr. “ Variance” pL 52. 56. 0 (c) 1 Keb 464. , 

Bro. Abr. u Voriarce” pi 55. (i; 1. Sid. 104. 

* particularly 



Michaelmas Term, 5. Geo. 1. In B. R.' 

particularly fet forth Ci nuper de London” and u dt London 99 has 
been held bad (a). 

On the other fide it was faid, that the cafes cited {hew 
that there mull bje an agreement. The cafe of “ nuper de Lon - 
lc don” was becaufc an outlawry was fo penal, therefore muft be 
mod ftri& ; in all the others it appears that they muft be different 5 
but this is notfuch a variance but may be intended the fame, and is 
not fo*much a variance as an omiffion. It is upon a general de¬ 
murrer, therefore he owns himfelf to be the fame. 

Pratt, Cfyicf Jufice. If the declaration and bond do not 
agree, it maybe helped by the alias dittusy which is in the nature 
of an averment; l^ut here the alias diJIus does not agree witfrthe 
bond, and therefore will not make good the other defedt, which 
cannot be intended or fupplied. 

Eyre, Jufice , defired to confider farther. 

Fortescue, Jufice. The cafes of writs of error are not 
founded on a record; this defeription muft be ftridt, becaufe it is 
founded on a fpecialty. In a cafe, where it was u Thorney , de , 
€t in com. Alotting. Ejq” and in the declaration cc 7 homey , Efq.” 
leaving out the addition of the place, it was held bad ( b ). I know 
no difference between this cate and outlawry. 


*3 

Auwm 


Miournatur. 


*21 

*Th 


'he Court afterwards declared, that the variance was mate¬ 
rial; upon which the plaintiff moved to difeontinue, and it was 
aranred. • 


(a) Cro. Eliz. 49. 


{b) 3. Cro. 313. 


Gough a gainf Crear. ’ Cafe 365. 

A N action was brought on a bill of exchange in the court of The Court will 
king's bench, and judgment given lor the plaintiff; a writ proceedings 
of error was brought in the exchequer chamber and affirmed; on ! n , dcbt 0,1 * 
which a writ of error was brought in parliament, pending which ing^^ritofei-r 
the plaintiff in the original action brought an action of debt upon ior, if the aft ion 
the judgment in the court of king's bench. bevexatiou*. \ 

The defendant moved for an imparlance. 

Pratt, Chief Jufice. The writ of error in parliament is a 
writ of right, which we ought not to difcountenance; and this 
a&ion feems vexatious, therefore we ought to grant an impar¬ 
lance. 

Eyre, Jufice. The judgment was affirmed in the exche¬ 
quer, which feems to (hew that the writ of error in parliament 
was vexatious ; and fince there is no precedent we ought to dif- 
courage vexatioufnefs, and therefore not grant an imparlance. 

Fortescue,* 

* * 




Cotton 

egainjt 

ClIAI. 
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FfcRTESCtfBj Juftice. The a&ion is vexatious. Though the 
judgment was affirmed, that affirmation is fufpended by the writ of ' 
error in parliament, therefore ought not to be coniidered ; and that 
will fooner be ended than this can, fo^ this will be carried on by 
writs of error. 

Powys, JuJlice , was not in court. 

The rule for an imparlance was made abfolute. 


C a/e 366. Fenn againft Alflon. 

c • 

« Samuel* and AN action of debt on bond the defendant craved oyer 6 f 
t>e^intended^the ^ tfie condition, which being fet forth he pleaded/, rtfurious contrdff. 
lame names. Branthwait, Serjeant . They have abated their declaration* 

for the bond produced does not agree with the declaration. The 
declaration is 44 Samuel Alft on ” and the bond is 44 Samul” In tiro, 
Jac . 64O. the bond was 44 Edmund” the declaration 44 Edward?* 
and though the jury on the trial found his name to be Edward , yet 
it was held bad, for that the declaration muff follow the bond (a) ; 
and the reafon is, that the defendant having figned the bond by the 
name of Edmundy he is eftopped in pleading to fay that is not his 
name. 

Wearge contra . cc Samuel” and u Samul" muft be taken to 
be the fame name, or an abbreviation of it. When there is 
fmall difference between them, they (hall be taken to be the fame^* 
unlefs they are apparently two different names, 2. Roll. 135. 

2. Mod. 107. Hill. 2. Geo. Child v. Goff. + 

The Court. They muft be taken to be the fame name. 

The judgment was affirmed* 

(a) 1. Roll. 271. 4 

Cafe 367* Thomas’s Cafe. 

Practice of the motion for an attachment on a nift rule againft feve-* 

Court in gram- ^ ral, they all appeared except one Thomas , whom they could 
ing attachment. nQ £ to ( C j V e with the rule. 

The Court thought it reafonable to make the rule abfolute.. 
againft them ail; but Thomas not being ferved with the niji rule, 
the Court could not grant an attachment. 

But there was an affidavit of Thomas produced before the 

MASTER. 

Reeves moved, that whereas there was an affidavit of Thoma^ 
it appeared he knew of the rule, and therefore prayed that it might 
be abfolute againft him. 

But the Court would not do that, but dire&cd that fervico 
of it on Thomas 's attorney might be good fervice on Thomas. 

Jeffs 
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Jeffs £*j Sfiu* againft Bolton. 

pROFfl BtflOK ter the court of common-council in London, PkadingsfeJ^ 
^ to ftay proceedings in an appeal concerning the Choice of 
common-council-man (*). **?„ « 

Darnell. The commons-council have declared in prohibi- Londot ^ f a ^^ 
tion, ^id fet forth their title to this conufanCe. The defendant in ^ a l 
plea fets forth his title as an -inducement* and concludes with a council-man. 
traverfe of the plaintiff’s title. The plaintiff, in his reply, traverfes s c Fort 
the defendant's inducement; to which the defendant demurs, and sc*. Brown! 
the plaintiffjoins. The plaintiff’s traverfing the defendant’s title is p. c 98* • 
a departure from his declaration; for he is not at liberty to foregothis 
own title which he Jlas fet forth, and impeach that of the defendant’s, 
but ought to maintain that of his own, though the defendant's is 
not good (£)• The nature of this queftion is. If the right belongs 
to the mayor and aldermen, or the common-count tl ? They come 
to take this caufe out of ©ur court; they muft therefore fhew 
their right to our junfdi&ion, and not fay that wd muff fhew our 
right s for melior ejl conditto pojjidentis. 


Serjeant Whit aker contra. This is a fuitpr* confutation , 
and the plaintiff in prohibition is obliged to intitle himfelf to a 
confutation, therefore the firft traverfe is immaterial. Fora pro* 
hibitton the defendant fay9, that the court of common-council has 
no^aHfdidhon to hold plea, and the plaintiff minus jufte caufed him 
"to appear there ; then to obtain a confutation, they muft (bew 
that the court the defendant has fued in has conufance, and to fay 
the other has not, is immaterial. It differs from the cafes of 
Djer y v}Oy 171. and 2. Hen. 4.9,10. of prohibition for fuing out 
of the diocefe, and for a modus ; for there it is apparent the Couit 
has jurifdi&ion, and to take it out of the court there muff be fome 
ingredient, as in thefe cafes, which muff be fhewn. We complain 
of a wrong; and faying the court of aldermen have the jurildic- 
tion, is only inducement m us: their traverfe is immaterial, and 
then our traverfe is good (r). The cafes cited on the other fide 
are upon a quare impedit, which is different horn thisj every 


Id) ’fxt rx aiktxf r declared In pro¬ 
hibition, that he was elected and admitted 
common-council-man for Tatvtr WuJ, 
and that the defendant, intending to draw 
the examination of that election into the 
court of common-council, exhibited a 
petition for that purpofe praying the 
plaintiff might be removed , whereas in 
truth the court of common-council has 
fiqf any junfdidion whatever to hear, 
determine, or judge concerning the elec- 
Uoq of any of the common-council, but 
that time flbt Of mind the examination 
of Rich eledhon belonged to the court of 
oMcrmen, and not to the court of com- 

Vol. XL 


mon-eounetl —T nt DtrxvoAief pledd- 
ca, that time out of mind the conmon- 
council have had the examination of fuch 
elections, abfytu hoc, that the couit of 
aldermen have the cognizance and exami¬ 
nation of fuch elections — Th* ti ajn- 
?i>r replied, that the common council 
have not, time out of mind, had the cog¬ 
nizance and examination , and offer an 
ifTue But the .defendant demurred.' 

(£) a Mod. 183, 184. Vaugh 60. 
Hob zoi, 10ft, 103 

(c) Co Lit ftSa b Cro Eliz. 99. 
407. Moor, 429. Poph. xoi. 

Y plaintiff 
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plaintiff mult recover by his own ftrength, but here they tnuft b* 
title themiclves* 

The queftion upon this record is. Whether the common-council 
have a jurifdi&ion ? No matter whether the court of aldermen 
have or not; for if the common-council have not, this court 
Cannot grant a confutation. That point we have put in iffuc, 
and they have demurred. 

Serjeant Darnell ii t reply. If this rule holds, what will 
become of a demurrer to a declaration in prohibition ? A conful* 
tation cannot go. They cannot take a caufe out of a court with* 
out fhewing where the junfdi&ion is. Where there is a^rohibi* 
tion«for a caufe arifing out of the diocefe, or a modus , he who 
prays the prohibition is a£tor, and mull maintain that the caufe 
ariles out of the diocefe, or that it is a modus, . 

Pratt, Chief Juftice* I did not expert an argument Inac&fe 
that is fo plain. Why do we prohibit the common-council ? Not 
becaufe the mayor and aldermen have the jurifdi&ion, but becaufe 
the others have not. When they pray a confutation, they mult 
fhew they have a jurifduSfcion 3 the point they offer is, that the 
aldermen have none 3 if that is found, it muft be immaterial. 
The authorities that the plaintiff muff maintain his oWn right 
and deny the defendant’s, is not in this cafe. The cafe of 
c modus is, becaufe the Cout has an undoubted junfduffion ; and 
if he will draw the cafe out of the court, he muff Ihew a mi&Uto. 
of fomething in it that that court cannot try. 

Powys, Juftice , was of the fame opinion. 

£yre, Juftice . If perfons intitle themfelves to a jurifdi&ion* 
or the ufe of it, they muff maintain it. This is an inferior jurit- 
di&ion, and if the common-council have it not, they cannot proceed, 
though the other have not. There may be a traverfe upon a? 
traverfe, when the firft is immaterial. 

Fortes cue, Juftice , was of the fame opinion. 

Per Curiam. The prohibition muft ftand ( a ). 


(•) The defendant brought a writ king’s bench wat affirmed S. C s. Bn* 
of error in pariiamcnt to revetfe this P C. 100, 
judgment, but the judgment of the 
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Clerk’s Cafe. Cafe 36+ 

T HE officers, by virtue of an execution againft Clerk, An 

tdok the goods which were his, but before execution refuted* 

Clerk had made a bill of fale of them to one Francis , who 
by violence took them out of the officers pofTeffion. 

* j 

Francis moved for an attachment againft the officers. 

The Court faid, that Francis might try the property, but 
refufed to grant an attachment againft the officers, for that they were 
juftified by the execution. 


The King againft VauX. Cafe 370, 

T HE sheriff returned a refcous againft the mother and filter On a rtjam n. 

of the perfon arrefted. They came into court with affidavits tuned, » fiMft 
of the ftate of the fa£t, and moved that they might fubmit to a fbiemaybeto* 
finaU fine. 

Serjeant Darnell for the plaintiff moved, that they fhould 
•pay the plaintiff the cofts he had been at before they fhould be ad* 
muted to make this motion. 

Eyre, Juft ice. We cannot viow enquire of the colls* * 

Y 2 Pratt* 






T*x Kino 

a(rat*fi 


Vaux. 
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Pit ATT, Chief Juflice. I doubt whether this is not a hardfhip . 
upon the plaintiff to make him maintain the fhcriff’s return, when 
perhaps he knows nothing of the fall. 

Fazakerly. The plaintiff may have an allion againft the 
{herifF, if the return be falfe. And if this (liould be allowed, a 
bailiff may make fuch a return upon an innocent perfon ; and the 
remedy againft the fheriff is precarious, for it is pcrfonal, and he 
may die. There arc but two women, and it cannot be fuppofed 
they beat two bailiffs. 

Pratt, Chief JuJlice. Read the affidavits : * 

Which being heard, the Court fined them twelve-pence each. 

Abfentc Powys. 


« 


c 


Cafe 371* Anonymous. 

Court will not \VlOTION 
change a ***** 1 VJ affi(]avits 
tO EujtuL 

Pratt, Chief Juflicc. We cannot fend it to Brtflol , for there 
are no affizes the next Vacation. Let them fhew caufe why it 
fhould not be changed, and then net haps they will confcnt that it 
may be tried in another county neareft where there is an affile j 
but if they do not confcnt, wc cannot make fuch a rule. 


to change a venue from London to BriJJol on proper 


Cafe 372. Hainlworth iigubift Wilfon. 

Variance be- 1 i/|OTlON to quafh a writ of error, for that the record is 

tween the re- 1 V 1 « Wilson, nuper de Cufilc de ELor ” and the writ 44 nuper 
tord and .he tt ^ £ j 
wot of error. 

Chapple cor.ii a. There is rio nccefnty for the addition in the 
writ of error (a). The commorancy may be nuper ; it is a word 
of relation, and mail refir to the difieunt times offerving out the 
writ of error and original; he might be 44 late of the Cajlle of York” 
at the fuing out of one 5 and 44 laic of Leeds f at the fuing out of 
the other. 

On the other fide. In 1. Sidcr. 103. 1 93. the writ of error 
Was abated for a variance in the addition of the place; it rs not 
there fhewed that the commorancy was with a nuper , but it may 
be fuppofed that it was fo, becaufe the conftant form in the court 
of common pleas has been always with a nuper ; and this court 
muft judicially take notice of the forms of that court. Cro. Jac<± 
68. 98. A writ of error is to remove and defeat a record, there- 
fore muft not be favoured. That the law cannot incline to intend' 
this the fame perfon is plain, for that in other cafes it requires alt 

* 1 

(«) Dyer, 365. 




averment 
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averment of the identity of the pcrfon. Intent is that which is 
taken more ftrongly than the other, and not that which (lands in¬ 
different Goib 111. 4 Mod 14. It therefore muff incline 

more ftrongly that they are the fime perfons, than that they are 
different perfons, or it cannot maintain this writ. 

Fazakerly Though the addition of the place of commOf 
rancy is not neceffnry in a wilt of erior, yet if it be inferted, and 
that infertion is wrong, it is a variance. The Judge, upon the de- 
liver^ of this writ to him, is to ice if there is a record that anfwers 
the deftnption, and not to enquire whether the party is removed 
from York to Leeds. 

On the other fide. In Kib 725. the Court inclined that there 
was no variance ^ Dut bting divided, the parties took out another 
by confent • , 

Chapple in reply % The writ of error is to deferibe the re¬ 
cord , that (hews tne dckndintto be nupei of one place; that 
cannot bw a defcnption of the record, wh.ch is nuper of another 
pUcc. 

Pratt, Chief fitftice. It is not ncccffary that the writ thould 
f-t forth the place of conmoiancy, but it put in it mud be the 
lame that is in the 1 coord, or we cannot tike notice that the re¬ 
cord dcicribed is 1 curved. The difference is, if theie be more in 
the record th«n in the wnt, ind th ic not a net diary part of the de¬ 
fcnption, the wnt is good, but if there be more in the wnt than 
in the record, it is bad. 

Fow\s j'ujticcy was cf the Lme opinion. 

hvRF, y f ufl ue Every thing tuat is in the writ muft be in the 

record, though not e ionti 7, .nd although the defcnption in the 
writ is in put not need* iry, jet the record mjft antwer that de- 
° Icription Thuc is no cate a to unll this lule. 

Forttscuj, JuJtue . I am not fatisfied with this diftin&lon. 
However the c. ks arc, there is no difference in the reafon of one or 
the other. The (ingle qui ft ion is only, Whethei there is a variance 
or not, and why not in one as well as in the other cafe ? The rule, as 
I take it, is, if the Court cannot tuppofc that the writ defenbesanother 
record than what is before us, it muff be taken to be the fame. 
We ought to go as far as wc cm to fupport the writ. In 2. Sound. 
291. the writ was “ to the mayor, aldermen, &c. and every of 

t hem and the record Was before them jointly. 

Pratt, Chief fujiice. 1 do not think this can be made good 
by intendment, it is fufhcient to quafti the writ, if it do not ap¬ 
pear to be the record detenbed m the writ. The cates in Siderfin 
* are authorities tor this rule. 

*Eyre, JuJhce . The cafe in Saunders was “to them and 
«* ^very of them,” for the fake of the feveral duedtions. 

V 3 Fortescub* 
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Fortescue, Juftice. The cafes in Siderfin are not authorities 
in this, for they are de, not nuper > then they are in different 
counties. 

Pratt, Chief JuJlice. tc Nuper d(” muft be verified as well 
as de. 

PowVs, Juftice . If the diftin&ion is not in the Books, it na¬ 
turally arifesout of the nature of the thing. 4 

The Court quaihed the writ of error, againft the opinion of 
Foktescue, Juftice . 

Clerk againft Birch. 

Prohibition to a ly^OTION to (hew caufe why a prohibition (hould not be 
ritual^m f for granted; they fet forth in the fpi ritual court, that the church- 
feats m the wardens have, time out of mind, had the difpofal of the pews of 
church. the church. 

The ordinary has a jurifdi&ion of all pews in the body of the 
church, and they cannot be excluded by duftom without fome 
fpecial amt nds to the 01 dinary for that, and the reafon is, that they 
who ha\ < the difpofal of the goods of the church only, cannot have 
the dilpofal of the inhuitance. Hob . b6. Ray . 246. 2. Lev . 
241. I. Salk. 167. 

E contra . Prohibitions have bten granted on the fame fuggef- , 
tions 2. Roll Rrp. 24. 2. Roll sfbr. 288. 2 Lut . 1032. 

In the laft cafe there is no reafon adedged tor the cuftoin. '1 he 
cuftom might have a reaknable commencement, for the church¬ 
wardens might originally build the pews. 

Pratt, Chief Juftice. I believe this cuftom is general through 
London , and in many other places in England. I he authorities 
contradict each other, it is not pioper tneicfore to over-rule this 
on motion. 

Per Curiam. Declare in prohibition forthwith. 


A9O 

WlLIOM. 


Cafe 373. 


EASTER 
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The King againft Saunders. Cafe 374. 

R ETURN of a coroner’s inqueft quaihed for being in 
Eng lijb. 

V 

%» 

The King againft The Mayor of Bridgewater. Cafe 375* 

tNFORMATION was moved for laft Term againft-Corporation<hr4l 

-*■ for adting as mayor of Bridgewater . By a charter of Queen be founded to 
Elizabeth^ confirmed by James the Firft , they were incorporated by aft under the old 
the name of mayor, aldermen, and burgefles i they afterward furr'en- un ^ 

dered to King Charles the Second by the name of mayor, aldermen, ^^ contrar 3 r 
and capital burgefles, and King Charles granted them a new char¬ 
ter, grounded upon the furrender and in conlidcration of it. The 
furrender being by a wrong name is void, and fo is the charter 
grounded on that •, and a rule granted wji. But this Term, they 
not being able to fhew that they ever acted under the new char^ 
ter, the Court would intend that they acted under the old one* 

^nd difeharged the rule, 

.y i 
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Cafe 376. 

Dcfutnt of a co¬ 
py! old ro a ccr- 
C fitatc-man 
giVes him a fct- 
tlement. 

S. C. 10. Mod. 
43°. 

Suange, 164. 
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I 

The King againfl The Parifh of Burcleer, 

T AST Term it was moved to qualh an order of two juftices* 
and of the feflions confirming that, for the removal of Abraham 
Hatchett and his four daughters from Eaftivoodhey to Burcleer. 
Abraham Hatchett , by certificate from the chuch wardens and over- 
feers of Burcleer , came to Eaftwoodhey ; and they adjudge he is 
likely to become chargeable. 

The exception was, that a certificate perfon is not removable 
until adlually become chargeable. 2. Salk. 530. For this, caufe 
Wps to be {hewn why it fhould not be qualhed. 


The order of feflions fet forth the fadt fpccially, which was, 

< 

That Abraham Hatchett was twenty years ^ttled at Burcleer , 
and went with a certificate from Burcleer to Eaftwoodhry y and 
Jived eighteen years there ; that four years fince a copyhold.of 
twenty Ihillings per annum came to the wife of Abraham Hatchett 
by the furrender of her father ; the wife afterwards died, and ac¬ 
cording to the cuflom the copyhold went to the eldeft daughter j 
that about fix months fince he afked relief of the parifh of Eaft~ 
woodkey. 

Mr. Yorkf. To the exception, that a certificate perfon is 
not to be removed unlefs chargeable : it is cxprefsly faid in 
the order of feflions (though the original order takes no notice of 
it), that he a/ked relief at Bajtwoodhey ; and the rule, that ap-T>rdcr 
of two juftices cannot be made good by order of feflions, does not 
hold when it is in fadfc part of the merits. 

As to the fecond point: He has not gained a fcttlcment in the 
pmilliof Eaftuuoodhey by the copyhold, for the ftatute 9. & 10. 
IVill. 3. c. 11. cxprefsly fays, that a certificate peifon (ball not, by 
any a<& whatever, gain a legal lcttlemcnt, unit Is he take a Ieafe 
of a tenement woith ten pounds per annum , 01 execute an annual 
office. This eflate comes by the act of the wife ; and the ftatute 
fays, by no other adt than thofe two mentioned. 

Mr. Rsi vfs contra. The furrcndci was not his adt, bqt he 
came to the cllate by adl in law. 

A leafchold, if a man live upon it forty days, gains a fettlement# 


The ftatute 3. Sc 4.. IVill. IA Mary , c. 10. f. 7. fays, a perfon 
not having child or children may gain a fettlen.cnt by lervice, 
without notice. A widower had a child that had gained another 
Settlement, and adjudged within this adt to gain a fettlement. 

This ftatutc is not explanatory, but a ne\v law, apd mufl there* 
fore be taken more largely. 

Pratt, Chief Juftice. This adt is a new law, and not expla¬ 
natory of any former. I take it that thole exceptions in the a& 
prove this cafe, that they (hall extend to all who come within th^ 
fejfon of them. If renting an ettate pf another perfon gain 4 

fetticnwM, 



Tut Km* 

Ta* Pa«W 
or 

Bvacissju 


Fortescuf, JuJUce . It is a certain rule that a perfon cannot 
be removed from his own freehold, therefore it is a fetdement. 

The ftatute fays in the recital, that it was Joubted if a certi¬ 
ficate did not amount to a notice, therefore the afts mentioned to 
gain a fettlement, are fuch as fhall be done in purfuance or con¬ 
fluence of fuch certificate* 

The eftate comes to him by defeent, which was not his own aft. 

Per Curiam. Quafhed. 
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fettlement, having one of his own will; it is flronger than the 
cafes put in the aft; and being a fettlement it continues though 
the eftate is gone, and nothing removes it but gaming another* 

Powys, Jttfticci was °f the fame opinion. 

Eyre, JuJl ce. I do not think that the defign of this aft was 
to make a certificate perfon in a worfe condition than any other ; 
it was defigned to take care of fuch perfons. Itmuft not betaken 
as an 1 explanatory aft, but as another of the fame nature. 


The King againft Gribble. 


Cafe 377. 


HARDER of bastardy. It is not faid that the child was Baftardy. 
chargeable, nor that any complaint was made by the parifti. 

P£r .Curiam. The is no occafion fo to fay, for nobody is to 
keep a baftard-child but the reputed father. 


The King againft Pocklington. Cafe 378. 

TlTR. WEARG. Mr . Pocklington figned a promife on the Attachment for 
• ■*** back of a warrant, to put in bail at the return of the writ, and not p»*t»ng m 
though often requefted by the officer, neglefted. The fheriff 1)1,1 purfuant to 
was amerced to the value of the debt. I he motion was for an at- a S rccmtm 
tachment againft Pocklington . 


Per Curiam. We cannot giant that, unlefs there had been a 
rule that he fhould have put m bail. Let him (hew caufe why he 
fhould not pay the fhenff his cofts, and put in bail according to 
the undertaking. 


Alderman againft Cutting. Cafe 379. 

I T*0 an action on bond, the privilege of an attorney in the An attorney in 
* common pleas was pleaded, it appeared, by affidavit, that cuftody cannot 
he was a pufoncr in the king’s bench. plead privilege 

It was moved to fet afide the privilege, for that the end of his 
privilege is gone, for that fuppofes him attendant on the court of 
common pleas. 

Per Curiam, get afide th* plea. 


The 
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In ft. ft. 


Cafe 380. The King agahft Adams. 

Aporderot baf /^vRDER of b\stardy. It does not appear that there was a 
tardy murt be com pi aint Q f the overfcers of the poor of the parifh where the 

overkcrs baltard was born. 

Pratt, Chitf Ju/Uce* If the jurifdi&ion was only to indem¬ 
nify the pari(h, there ought to be fuch complaint, but the a Q goes 
further, and fays, for the pumihment of the reputed father. 

Powys, JuJiice. And for the fuppoit of the child. 

Eyre and Fortesque, JuJhces . It has been over-ruled 

An order to pay Secondly, The order directs five pounds be paid, fo much 
fo much dtf- b e j n g. difburfcd for keeping the child, and other neceflary charges 

wdcbiU. , nd thereby accruing. 

other nece<r«iy The Court. The Iaft part is uncertain ; they fhould have 
charges, r> bid fhewed ftr what thofe charges did accrue. 

An older to pay Thirdi y. They ordei three (hillings and fixpence a-week to 
fo much to put be paid fo long as the child (hall be cnargeable to the pan(h, 
a haitard ch id an j twenty pounds, at the age of tui years, to put him out ap- 

aprru.net, » prcntice# 

Pl/.tx, Chi^fJuJ? 4 ce, 1 hey ought to order in certainty what 
muft be paid ^ 

Fortrscui, Jit fine. So much per annum\int\\ the Child (h^II 
be feven teais old, has been qualhcd for uncertainty. Is not this 
as unctrLa'n ? 

Pr att, Chief Juftice* In that cafe, he might die before feven 
jeais of age, in this, if he dies before ten, the money will never 
b»- payabL. 

An , pt.1 nom Fovarn* y. It does pot appear that the order of feflions w?S 
» i t I if .ir • u next f hions, it is oi,ly (aid at the general quarter-lefEons» 

lidtrulb o £ V. halt 4S2. 

t l I) Xtuill 1 J 

bx v r, / u // e I here v/as a cafe in which that of The Ring 
7 S' tv was dun d. 


Mr. R \ly. Whether this fum of twenty pounds is not an 
cxcefhve ium ! It they give too little or too much, the Court 
qu-fh it. 

D \B neli n tcpJy, Whether this Court will examine into the 
rtaio!Mblen<.f* ot tat fum to be pnid at ten years of age, for the 
putting out apprentice ? If it be not at tile right tfeftions, it is their 
dtf mil that t» ty did not appeal to the right. but if this is quafhed 
f u th it, the original order muft (land. But it is faid, u being th$ 
“ next gtncril felons.” 'I here is no arguing from the date of 
th- order, for it might be fervcdaftei the next lcllions. 

PrArr, Chief Juftiee . The juftices are to indemnify the 
p-ri(h * if they have done that, if is fufficient, if it i&exceflive, the 

Court 
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Courtnunr judge of that, and quafli if. The only queftion then jy * 

is, Whether this twenty pounds is fo, or not ? A child may be put 

out for five pounds \ then they are not to confider the circum- 

ftances of the reputed father and mother, but the child is a filius • 

populi , and for the indemnity of the parifh, which is the intent of 

the a&. 

Powys, Juftice . We may enquire into the extravagancy, but 
I thiijk the circumftances of the reputed father are to be confider- 
ed; ten^pounds has been allowed in this court, and it may be for 
punifhment of the reputed father. • 

Eymf, Juftice. I do not doubt but if it was unreafonable wo . 
might quafli it. But 1 do not think it unreafonable; they aje not 
obliged to put hir^ out to a mean trade, for the ftatute lays they 
are to confider the fa6t and circumftances of the pet ion. it can¬ 
not be for his punifhment, I allow. 

M _ 

Fortescue, Juftice . Two things are in the jurifdi&ion of the 
juftices, the puniflintent of the party, and relief of the parifli: the 
punifhment is to be corporal j then what is beyond is the fccurity 
of the parilh, and this is unreafonable, and not to be juftificd by 
precedent: there is a provilion until the age of ttn)ca»sj then 
4C to put him out an apprentice,” is fuch an apprentice as panfhes 
nfualiy put out. The him I think excelhve. 

Eyre, Juftice. If we quafh it as to this fum, I queftion whe¬ 
ther Ae juftices can make any other order, for they have executed 
. their jurifdiciion. 

Pratt, Chief Jufthe. That is a reafbn why we fliould quafb 
none: if unreafonable, this cannot be to punifh the party, for the 
money is payable to the overfeei. 

The Court being divided, the order cannot be quafhed. 


Atkins agai/ft Berwick and Others (d£). Cafe 381. 


T ROVER by the pla.n* aUigneeof commiflioners of bank- A delivery of 

rupt. The cafe was, 1 hi ucf ndants weie mcicers and partner i, K ° ods t0 
in the habit df felling goods to Ct if and £Quaint , who were the ^ n uf * 
bankrupts. On the feventeemh of Jp> *71715, the defendants fold dent confiderll 
to, and lent into the country by the order of, Crijp and Qualm , a non, vefts the 
parcel of goods to the value of one hundred and tifty-one pounds, property of the 
and Crifp and Qualm gave credit in their books, they being before good ‘ > in Sm 
indebted to the dcfwiulants. On the eighteenth of May following, S. C. Fort. 15^. 
Crifp and Qualm, without the 01 cur or the knowledge of the de- s> c * ,0 * Mod - 
fendants, fent the fame g >ods to Pent^lFsfor the ufe of the defen- Stra 
dants. On the ninth of J' ne tne comnnllion lliiicd, and the Cowp. 117* 5 

S oods were ailigned to the plaintilF. The defendants received not 5. Term Rep. 

le letter of advice of the delivery of the goods to Penhally for *11. 4°>« 
their ufe, until the thutcenthof June , and then they figniiied their 
confent to accept the goods. * 


(«) Fiona Me. Pacitt. 


Tbt 

\ 
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# 

Atkiki The queftion was. Whether the plaintiff is well entitled to thole 
b»wzck go°ds as aflignee of the commiflion ? # 

4N» Oih*r«. Mr.Reeves. B y the fale on the teventeenth of April the property 
* of the goo Is was well transferred to the bankrupts. If anything is 

ftated to divert the plaintiff) it is, that on the eighteenth of May 
Crifp and Qualm delivered a parcel of goods (it does not appear 
whether the fame that were fold in jfpnl to them) to Penhall^ for 
the ufe of the defendants. That delivery, without the defendants 
order, diverted no property out of the bankrupt, for the defen¬ 
dants v ere not obliged to accept the fame, and before acceptance 
the bankrupt might have counteimanded the delivery. The letter 
was not until two days after the adf of bankiuptcy, fo a private 
delivery. By the ftatute, all the goods of the bankt upi, at the time 
of the act of bankruptcy, are f.deabk by the commiflioners to the 
creditors equally. This does not appear to be a contract to fatisfy 
any debt, for the letter only tells them of tne delivery to Penhall 
for their ufe ; which they, feeing their circumftances to be declin¬ 
ing, diJ not c»itu in their books, which they might if they had 
thought fit. 1 iiey neither deliver nor accept in fatisfa&ion, but 
without any confide.tation ; fo that it is fiauduient againft the other 
creditors, i. Mod. 7b. 

Pratt, Chnf Juflue . It being without confideration is not 
fraudulent, hut only the evidence of fraud, and we cannot adjudge 
it fo. "I he acceptance was aftei the commiflion lflued, of which 
the defen iants mull take notice. . 1 ' 

Darn f ll ioj.tr a. The delivery before they became bankrupts 
is an alteration of the property, and an into reft is verted in the 
ctjlui que tj u/l , not counter mandableby the deliverer 5 it appears to 
be a futtsfadiion as plainly as m \y be. Dyer , 1194 2. Leon . 30. 

Cro . Ja,. 667. The paiccl of goods fent, may go to fatisfy for 
goods before fent to C? ijp an & Qualm, Styles, 296. Yelv . 164* 
they did not for that reafon entei them in their books, but deliver¬ 
ed the gt>ods to Penhall for then ufe; and in June following a 
commiflion of bankruptcy ifliied out, and Ct tjp and Qualm being 
found b nkrupts, their goods and chattels were afligned to the 
plaintiff, ['he defendants received not the letter till the thirteenth 
of June, nor had the\ before any notice of the delivery to Penhall : 
as tc < n as they could notify then content to take the goods back 
agun they did, and never icfufcd to accept them. There beings 
plccedcnt debt, the delivery mull: be adjudged in fatisfadhon of that 
debt. 

Reeves in reply . If by way of accord and fatisfa&ion nothing 
verts until the accord is executed, which is not until acceptance, 
before which the commillion was awarded, the cafes only prove 
that delivery to 4. for the ufe of }L without l onfideration is counted 
niandable, noi could this del* very ol pleaded by B . in bar of the debt. 

• Pratt, ChieJ Juflue . If the property is not altered until ac¬ 
ceptance, the adt of bankruptcy may pi event at. As to the con- 
4 fidcration, 
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filtration, I think it appears to be in fatisfa&ion of the debt, though 
aft fubfequc/it of ceftui que truft may prevent it; it veils pritna facie 
in him ; and if fo, it is an abfolute alteration of the property after ANO Otk*$«, 
acceptance, and not in the power of either party to alter the con* 
trail. 


At**** 


Powys, JuJiice, was of the fame opinion. 

'EYfLEyJtftice. Thequeftion is only, Ifdevefted ? By the redeli¬ 
very to Penhall we are not to intend any fraud in this cafe. Th( feare 
goods delivered on a confideration ; and all the Books agree, that if 
goods bfc delivered on a confideration to a third perfon, they veil in 
a fecond.10 [Dyer, the Judges differed only as to the countermanding, 
all held it godd on the confideration. Ytiv. 22. 24. 2. Cro.%> 87. 

Debt lies for the looney, or trover for the goods again!! the party. 
Paft.i^f). I. The property of money or goods is alter¬ 

ed"* upon delivery to a third perfon. 3. Co. 26. b . fays it veils by 
the gift, and that there is no neceflity to have an agreement. 

Fortescue, Jufticc. Howcan thefe goods be devefted? 1 A bail¬ 
ment generally devefts no property without faying to what ufc. 
Zoucb’s Cafe , Plow . That a bailee is not to anfwcr for them, 
has been held in this court, becaufe it is an aft of kindnefs. Here 
is a bailment to a ufe. But to confider it as a fale or contraft: A 
contraft executed cannot be defeated, other wife if executory ; if it 
enure*as a gift, it would be fraudulent; in which cafe, if refufed, 
no property dev efts. There mull be actor again!! aftor, and a 
price agreed on; for fending goods without that alters no property. 
This cafe goes under a notion of payment and fatisfaftion, or 
delivery of goods on confideration ; but certainly he might have 
difagreed, and fo difeharged that fatisfaftion. 

Per Cu riam. The defendants have the title to thefe goods (.?}. 

(«) See Note 10S.C. 10. Mod. 431. and the cafe of Barnes v FzccLiui,6. Twimitip. So. 


The King againft Grant. Cafe 382. 

Michaelmas Term, 5. Geo. 1. 

Ti yfOTTON for an information for afting as mayor of Taunton in what cafe® 
j n Somerfetfhire , for that he had not iubferibed the Declara- *r.c Court will 
tion againft the Solemn League and Covenant. 

‘ There were two previous points: 


prant infoinut- 
t on qr', iuar- 
rut: to. 


First, Whether a comm6n perfon may have this informa¬ 
tion ; that is, whether it ought to be granted except at the prayer 
the attorney-general ? 

Chesshyre, Serjeant . The prayer of the information im¬ 
plies that the Court may deny it, or elfe they might take it with¬ 
out leave. In the attorney-general’s name there is a right to it, 
iTelv* 192. I. Buljt . 55. it is his«majefty*i royal writ. But an in¬ 
formation granted in the name of the clerk of the crown office, i5 
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founded upon the ftatute 9 . Jnne, and it is calculated to affift the 
fubjefts to their right, where other ordinary methods are Inft- 
fedtual, as appears by the preamble. The ftatute for amendment 
relates to civil anions between party add party, and information 
has been allowed to be within it. 

Then, Whether this Court will grant this information without 
they know a relator, and that it is one who has been grieVed ? 

Whether upon the affidavits theie appears a criminal charge l 
They fay he did not fubferibe before the preceding mayor* he has 
liberty afterwards to fubferibe it before a juftice by the ftatute* 
which they fhould have (hewed that he did not. It is to oe fub- 
icribcd before the charter magiftrate, if not before two juft ices of 
the corporation, if none of the county. Rex Stafford , Mich. 
8. Will. he did not take the oaths of allegiance and hipremacy at 
the fame time as the oaths of office of trfwn-clerk of Oxford* 
There fhould have been a tender of the oaths to him. 

Serjeant Whitaker. Before 4. Will. & Mary y the 
mafter, ex officio , might file an information, and the attorney-gene* 
ral might enter a r.olle pi oftqui. Every Englifly fubjedl has a right 
to lay before the C ourt a breach of the laws, though not concern¬ 
ed, which is frtqucnth done in the cafe of a nufance. The infor¬ 
mation in the Cajt of Hai tfo>d^ 8. IVill. was in cafe of a perfon 
not concerned. I he llatutc 9. Ann. was not defigned to retrain 
any ont from having .11 infoimition, for the title of the ftatute is 
tor tendering thtic actions mure fpeedy and cfhdtual; the words do 
not reftiain it to a peiion interefted: all that the Court is to ex¬ 
pert i c , that there fhould be fufficicnt giound for an information* 
which we (lull (hew, and care fui the colt. We (hall names 
relator. 

Thf re is no ncccffitv for a tender of the oaths ; the twelfth feC- # 
tion oi the ft-tutc »s only an additional provifion that the law (hall 
be perfoimed, “ 1 hat no perfon fliall, &c that fhall not have 
ki with'n one vr.i bctoie taken, &c. and fubfcribed, &c. and in 
“ default, c\tiy futh election, &c. to be void.” T n the cafe of 
7 he king v. Stafford , the party is at his peril to take'the oaths; 
for otherwife, by collufiou between him and the officer to tender* 
he may avoid the ltatute: The King v. Thacker * 5. Mod. 208. 
cited 111 that cafe. 

Mr. Yorki. It does not follow that becaufe we muft pray 
this information of the Court, that it muft be denied; but on the 
conti ary, that if caufc be (hewn it muft be granted. 

To the srtOND question. 7 he charge in the affidavits is 
as far as wc can go ; if they did at any other time, the)' muft (hew 
it in difeharge of thcmfclves ; though I queftion if it muft not be 
all done at a time : thtfc affidavits need not be certain to every 
intent, as a xeturn to a mandamus. 

The 
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The Cafes of Dennings and Norris do not (hew that there T** Kino 
mUtt be a tender . the Cafe of Stafford* 2. Salk 429. js, that he 
mult take them at his peril, and if refufed, may have a mandamus. 1 

Pratt, Chief Juft ice. The words of the <w£t are, that it (hall * 

be lawful for the proper officer, at the requeft of any perfon ; 
artd there is no reftraint either in the title, preamble, or body of 
the ad. It is the moft noble provifion for the rights of the fub- 
jed, and all the fubjeds of England have an intereft in the corpo- 
rationi that fend members to parliament, and every ufurpation 
upon tne Crown concerns the liberty of the fubjed. 

The >qtent of the ftatute is, that no perfon (hall ad who has 
hot given Jns, which the parliament thought a reafonable fecurity ; 
and if they net 1 not tender themfelves to take the oaths, they may 
elude the ad . lt^nay have a reafonable conftrudion the other 
Way; the magiftrat^ught to tendu, and if he do not, he may be 
puflifhed. 1 he party at all events muft take the Sacrament, and 
Why fhould he not take the oaths at all e\ ents ? 

The affidavit is fufficient, for the preemption is, that if he did 
fubfenbe he did it all at the fame time, and that he did not at any 
other time, is a negative impoffible to be in the knowledge of the 
perfon who applies here, that fhould appear, if ) ou d'd, b) affidas its 
on your fide. 

Powys, Juftue* The fame in * 11 . 

Eyre, fufltce, I do not think it fit foi n« to grant an in- 
formatioi at the motion of one who comes in the nature of a 
common informer. Athrft it was confidered ?b «n ufui pation upon 
the right of the Crown, and afterwards, of a power to oppiefs the 
liberty of the fubjed. the common courfe has been, for it to be 
brought by one entitled to the office or interefted in the franchifc. 

The Cafe of Hartford went the farthefl, but that was profecuted b) 
the inhabitants of the town, who thought they h d a light to be 
freemen, except two or three. 1 he Court has a ducrttion to grant 
it or not. The circumftances of 1 p.ivatc perfon may be fuch that 
1 cannot fay what the Court would do , but tnc L ourt may confide/ 
whether it wil^grant an information or no to lueh particulai perfon. 
iTEink it not proper to grant it in tins cafe, toi it s a matter that 
ought to come by the attorncy-gtneril. A pm ate pc. 1 fun cught 
not to ftart a matter of this confequcnce , if any private individual 
fhould move for an information am nil the city of Loniun to-mor- 
row, we mull grant it if we grant this. 

PoRTESCUB, Jufltce 1 lit conftquences would be t he fame 
if a perfon who had a light prayed trns. Moft cerumly we may 
grant an information. It is not pi opt r to fay “ no” btcaufe you a e 
not of the corporation, for it is a matter of confequcntc to the 
public. The ad is as plain as poftibit, and tak s in cafes of 
ufurpation, mtrufion, or unlawful noluing, the lalt tak/s in every 
thing, and is to be granted at Uie ptayti of any perion what- 
foever. # 

A-. 
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As to the tender: It is an old point fettled, that he mud take 
them at his peril; if the proper officer refufe, he may go out arid 
take them before a juftice, and that is the ufe of the provifion. 

As to the affidavit: It ought to appear on the other fide. 

To the main point the Judges declined fpeaking, for that it was 
to be laid before all the Judges, and their opinion to be reported to 
his majefty; which was done, and remedy provided accordingly bj 
parliament. * 
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trinity term. 

The Fifth of George the Firft, 

I N 

The King’s Bench. 


Sir Joire^Pratt, Knt. Chief ’ju/lice. 

Sir Lyttlei^i Powys, Knt. 

Sir Robert Fyre, Knt. 

Sir John Fortefcue Aland, Knt. J 

Nicholas Lechmere, Efq Attorney Getter at. 
Sir William Thompfon, Knt. Solicitor Getierai. 


Juflicetc 


Morris’s Cafe. Cafe 383. 

M R. YORKE moved for leave to plead antient demefne to jinriaa dmejm. 
ani'je&mcnt; which, upon reading affidavits that the 
lands were fo, the Court granted* 

The King againfi The Parifh of Lowton. Cafe 384, 

M A v DA-MUS, reciting an unequal rate for the poor by omif- Return to aw*m- 
fion of fome of the inhabitants, commands an equal rate to* am " Sm 
be made. The return was, that he had made an equal rate upon 
inframentionat. inhabitant, et occupator. terr. et al. rerum infra 
paroch. preeditt. taxabil. 

MR. Reeves. They (hould fay they had made afTclTment upon 
all of them 3 infr ament ionat. is by fome of them to be fatisfied. 

Whitaker. It follows the words of the writ; bcfldes it is 
front per breve preedict, preecipitur . 

■ The whole Court. That it is a good return. 
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Cafe 385. 


The King agahijt Corrott. /' - • 


Jndi&ment for 
not' repaying a 
highway rationc 
tenurce , without 
faying fuec, is 
good. 




ATOTION in arreft of judgment on an indi&ment for not re- 
*■ pairing a highway, rail one tenure domus manftonalis . 


Mr. YoRke. It fhould be ration e tenure fuev, other wife it 
cannot appear thnt he was bound by tenure to repair, for that is 
a charge upon the occupier; and as this is laid, the defendant 
might have the inheritance and another the pofleilion, fo an y tiler, 
not the defendant, be chargeable. Latch, 206. Noy, 93. 

Reeves contra. It is rations tenure? domus relief. 

and before the houfeis laid to be the defendant's damn s rprfijional. If 
it is hisdwclling-houfe it muff be taken to be his obstipation, but it 
is not needful to be fua\ or appear to be fo. calc in A oy, 93. 

is over-ruled by the cafe in 1. Vent. 331. / 


YorIvF. Domus ?/j,inJionalis docs not neccflarily imply the 
houfe he dwells in : for it being in Latin it may be conftrued a 
dwelling-houie not ncceflarilv his. 


This Term it was rfsolved by the Court, that it isfup- 
plied, if it was lieccllary it ihouid appear that the houfe fhouhl be 
in his occupation, for that it is domus manjional. But ratione 
tenur. terr. without laying fu.r, is futiicicnr; as is adjudged in the 
cafe of "The King v. Far/haw, Mich . jc. Car. 2. 1. Vent, which 
record we have l’ccji and conlulcrcd. 


. 

Cafe 386. ' Anonymous. 

An attorney in A N ATTORNEY of the common pleas in cuftody removed him- 

cuftody on a tx f e ]f by habeas corpus to the king’s bench prifon, and afterwards' 

habeascorpus can- tQ an a ^j oll pleaded his privilege, 
not plead Jus pn- 1 0 

vilegc. The Court adjudged, that the habeas corpus , and being in 

cuftody upon that, was a waiver of his privilege as well in other 
actions as that in which the habeas corpus was brought ^ and " 

pica afide. 

Cafe 387. Taylor avahiji Jcfts. 

In ejettment, A LEASE was figned on the premifes, and an eje&ment left in the 
the declaration Lx houfe, on which a judgment was had. The defendant made an 
muft be per- affidavit, that though he lived not at that houfe, he boarded at 
defendant anot ^ er ln town > that he never abfeonded, but might have been 
can be found, found almoft at any time to have been ferved with a declaration. 

And the plaintiff’s affidavit not denying that he knew where he • 
was, nor affirming that he had enquired for him, 

The 
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XT HE Court fet afidc the judgment; for the defendant fhould 
hav6 been ferved with, or had no lice of the declaration, he being 
to be found. 


3°3 


TAttOR 

aganft 

J*FTt. 


Antic rfon agahtfi Buckton. Cafe 388. 

Hilary Term , 5. Geo. r. * 

T RESPASS qna:e claufzw: frefit , ct cum averiis did beat and Where theplaln- 
tr\mple, and that the ai'cri o had infectious difeafes, co quod r ff^.illh^efull 
they inf ch*d the cattle of the plaintiff that feveral died. On not * 

guilty ple.Jed, a verdict was found lor the plaintiff, and twenty d cr 40s. 
fhillin&s d.ima>_ :*s. • 

& Strange, 1 jt. 

Fa 74m;ERLv. ’This is within the ftatute 22. & 23. Car. 2. 
that rays, where the fivchulJ may come into qu eft ion there fhall 
be full cofts ; but here it cannot, for it is only a trefpafs with ag¬ 
gravating circumiLuues, and not a different branch of the fame 
adlion. 2. Cro. 122, 123. Newman v. Smith , Trin. 5. Ann. 

Trefpafs would not lie for infecllng the cattle. 

Rootlf contra. Where there is anything fpecial arifes from 
the caufe of action, time, though foi tV c lUlc ( f action full cods - 

are not to be allowed, y t for the whole, that is the confequential 
damage*, they will b * allowed, li a proper u&ion had been only 
for the confi quenti.d damages, then full coils would have been 
given; and adding the t luujutnftcgii fliall not prevent that. 

Pratt, Chief Jujlice. Coftfequeiitial damages brings it out 
of the ft.nute ; he uu/ht to have damages for mfedting his cattle, 
and might have had .n action upon the cafe for it, and then hadfull 
£ofts. Bunt is a new cafe, and ought to be confider^d. 

PoWi?, Eyrf, and Fortescui', Jnfiice r, the fame. 

This Term, Mr. Raby faid, T'his is within the ftatute. 

Ray. 487. Salk. 208. The matter or infecting is but a further 
c ij'cc rT1 ^2*"^:*,' :i:.J only matter of a^giavation, and one entire, nor 
two trefpufils. 2. Tent. 48. Salk. 642. The ftatute is meant 
to include frivolous actions, whole damage does not amount to 
more than forty ihillings; this, with all its aggravating circum- 
fiances, is under that lum. 

Mr. Reeves contra. It is agreed that the ftatute has not been 
conftrued according to the words, bur the intent: the intent was 
to prevent an action for finall trefpaffcs not defigned. I his is a 
compound action ; each matter might be fepnrate, and by rcafon 
that it was all done at the fame time, it may be joint. In an ac¬ 
tion upon the cafe for infedling the cattle, the plaintiff would have 
had full cofts for that; and on the triaHn this cafe he might have 
been found not guilty as to the infedting, and guilty as to the tref¬ 
pafs. For flandering title there? has been given full cofts; yet / 
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Andzmon 

agairjl 

BucrtoN. 


Care 3S9. 

The Court will 
not grant a pro¬ 
hibition after 
fentencc, if the 
inferior court 
has jutifditfion 
ever tlie caufe. 
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the ftatute fays, it fhould not be fo in all actions for words. Biffi It 
is held not the intention of the act, for it is not taken to be vex¬ 
atious or frivolous. Where a different matter, for which a dif¬ 
ferent adtion lies, is joined, full colls are allowed. 1. Cro, 163* 
307. 

Pratt, Chief JuJlice, I think he ought to have full cods, 
where anything is alledgcd as a confequence of the trcfpafs for 
which he might have a fatisfa< 5 lion in another action, and jjhough 
the other aclion is not of the fame nature as this, and diffe;s from 
it, where the aggravations are fuch for which the plaintiff could 
liot have a different action. ' 

Powys, 'JuJlice , the fame. s 

Eyre, JuJlice, I do not think the plaint; 1 ^ought to have full 
cods: a claufum fregit, and impounding, are did null caufe$ of 
action, and laid us fuch. Battery of a fervent per quodfervitium 
amifit . the per qued is not an aggravation, but confequential, the 
git of the action. On 21. Juc. for [hindering titles, the rcafon is* 
for that the defamations fhould anfc irom the Jiasural import of 
the word. This could not fcblift by itfelf in this action, if it was 
found for the inledting only. 

Fortescue, Jrf ice, 'ITere ought to he full cofrs. The in¬ 
fection is a new damage and injuiv, and the action is brought as 
well for the one «-.s the other. I here have been fail colts for en¬ 
tering his clofe and killing his c.ittle j this is cefiroyi.ig his cattle, 
therefore the cafe conics up to this. 

Pratt, Chlf Jr/lice, 1 believe the flatutc confines it to pure 
Ample trefpaffes, qua re chufum f eft. 

Eyre, JuJlice, It ought to be fuch as could ftand of itfelf in 
this declaration, not a matter for widen another action would lie. 
If there was a recovery for this infection, cannot they recover it 
again in an adtion upon the cafe ? 

Per Cur 1 >m. The plaintiff to have full cofis, ^_ _ 

Eyre, Jtficc, not defiring to have it further fpokc to< 


Kargill dlnjl Hunt. 

li/jR. KETTLE BY. To fliew caufe why no prohibition 
fhould be granted for calling whore in London ; That the 
libel for piohibilion was after fentencc in the fpiritual pourt. 

Pr att, Chief JuJlice . The ccclefiaftical court has an original 
jurifdi&ion in this cafe, and to rake that away there muft be fhewn 
a fpecial cuftom. After Sentence wc can intend nothing but 
what appears; and though it is the cuftom of the city to punifh 
whores, wc can no more take judicial notice of it than of all othef 

cuftoms. 
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cuftoms. The reafon why a prohibition is granted without an 
afcdavit of the cuftom, before fentcnce, is, that it is common and 
not controverted. It is not fufficient that, before fentence, you do 
iiot admit of the jurifdirftion, but you niuft deny it, 

Powys, JiJlicc , the fame. 

Eyre, * jujlice. It is like a libel for tithes ; we mull have an 
affidavit of the modus. We cannot take judicial notice of the 
cuftcpi, though it is every day admitted in this court. If it was 
founts by verdict and fo on recoid in this court, it concludwS only 
the pXrties to that record, and as to others it muft come on 
again properly as before. 

Fortescu?^, Juflicc . The difference is, when there *is no 
jurifdidtion, youV.re never too late for a prohibition ; but where 
there is a matter treble, you muft apply before fentcnce. Here is 
a jurifdidtion, and the cufiom is a fact triable, of winch we cannot 
take judicial notice. • 

Per Curiam. Difchaigc the rule* 


Hakcij.*, 

agmnft 

Hunt. 


Anonymous. 


Cafe 390, 


' I 'HE COURT never quafhes an indictment for a nufance on France. 
A motion, but the defendant muft demur. 


Markham agairjl Dntra. Cafe 391. 

T>REACK OF covenant oil a charter party. The covenant How a covenant 
was, that the defendant iliall pay all primage and average accuf- to pay « pri- 
tofned. It is fhewn, that the (hip, bv ftorms, received damage in “ ma^undave* 
her rigging to the amount of four hundred pounds; that the defen- !! /hall 

riant ought to pay one hundred and feventy pounds as his Ihare beconftrued/ 
of it. 


Exception. That this is not average; that it is only 
where Ionic goods are thrown over to lave the reft. Cole's and 
JVunt's Law Dif.lionaiy . Lex Mercator • lib. i. cap . 6. jo. 118. 

The Court took time. 

Eyre, Jujlic* Average of cuftom, is only the duty to be 
paid to the mailer for care of the lhip. 

Pratt, Chief jujlice. I have not had time to look into it, 
therefore let it itay until the Court is further moved. 

The defendant prayed that the judgment might be reverfed as 
to that, ami tha». lie might take judgment for the r*at» 

Curia. Be it fo. 

Eyre, ‘JuJlice. You may find average of cuftom in the ftatute 
Hen. b. c. 14. # 

Z 3 The 



t 



Trinity Term, 5. Geo. x. In B. R, 


>6 


Cafe 392. 


The King again# The Parifh of Wentworth. 


Order of baf- \ J R. REEVES moved toquafh an order of feffionsfor quafliing 
tardy. an order of twojuftices. The woman being at A by the 

order of removal from IV. (which was not a good order) was de¬ 
livered of a baftard. The feTions fet the firft order afide for defe£t 
of.merit, and ordered the battard to be at IV. The fdlions has 
no power to proceed further than to fet afide the former carder, 
and cannot adjudge the fcttlement of the child; for that wilhcitop 
* and prevent W.\ from fending the child not only to A. b^t any 

other place that may be the place of fcttlement. 

Curia (Pratt, Chief Juftice, clfrntc). It is but as the law 
dire< 51 s, and therefore will not prevent the reJ-Joval to another 
place, therefore good. * 


Cafe 393. 

Excrcifing a 
trade. 


The King again ft Edwards. 

yNDICTMENT for exercifing a trade, not having ferved his 

Jt e« m 


time. 


Exception. That in the margin is <c Burg. Warwick” 
without (hewing in what county, r.or is it (hewn any where in the 
indidhnent. 


Peh Curiam. There not being a county (hewn where to 
direct a venue^ therefore qualhed. 


Cafe 394. 


Anonvmous. 

■j 


for hire JUDGMENT by default in the common picas, and a writ of 
olal orfeibsood J error. It is an ajfumpfil in coahdeiation the defendant would 
on the quantum j, c him j horl’e per magnum tempus^ to ride aboui his bufinefs, to 
meruit w.thout quantum meruit ; that he had the liorfe per magnum Umpus 9 
ft*«ng the unit. an( j t ^ aL deferved ten pounds.^ 


Exception. That it is not fufficiently certain, for that it Ts 
not (hewn tor how long he had the boric ; that it is in nature of 
forbearance per pauliulmn temp us. 


Per U ur i am. Thi« is not in the nature of that, but of goods 
fold and delivered, without (hewn g what quantity ; or for meat, 
drink, wafhing, and lodging, without faying for what time. It 
is fufficiently certain in (hewing the defendant had the horfe, for 
which the plaintiff deferred ten pounds. 


Judgment affirmed. 
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The King’s Bench. 

^ • 

. 

Sir John Pratt, Knt. Chief Juflice (a) m 

Sir Lyttleton Powys, Knt . “1 

Sir Robert Pyre, Knt. v JuJticcs . 

Sir John Fortei’cue Aland, Knt.) 

Nicholas Lcchmcre, E/q. Attorney General. 
Sir William Thompfon, Knt. Solicitor General. 


Earl againft Coleman. 


Cafe 395. 


B RAINTHWAITE, Serjeant, moved far cofls of the writ Cofls in error* 
of error on a judgment in the court of com.non pleat., and when allowed, J 
want of an original afligned, and no original returned. 

On a fecond certiorari , on diminution alledged, an original was 
returned, on affidavit that the original was granted out of chancery 
fincc error brought; and faid it was like the cafe of an amend¬ 
ment, which was never granted without cofls. 

The Court. This motion mull be denied ; for cofls cannot 
be given unlef's by flatute, and the court of chancery, feven or ten 
years after, will grant an original to affirm a judgment. The 
proper motion would be in the common pleas, not to let it be 
filed until cofls paid. The cafe of amendments is different; tor 
there, if you afk a favour, we will not do it, without doing jufi 
ticc by the payment ol cofls. 

[a) Noth. — Sjh Pratt, K’,t. was abfent all this Term, being ill of an 
ague and idler. 

•Z 4 


Filhcr 




Cafe 396, 
Varjanpf. 

1 


*“Cafe 397. 

A writ of error 
tcjltd previous to 
1 the Crtufe of ac¬ 
tion is not a- 
mcndabJe. 


Cafe 398. 

Information in 
fws warranto , in 
what cafes 
granted. 
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Fifher agdinfi Sparrowhawk. 


TJ’RROR on a judgment in the common pleas. No original 
afligned, and an original in trefpafs certified ; and the decla¬ 
ration was on infimul computdJJenU 


It was objected by Mr. Wearg, that this was not within the 
flatute; for that it could not be called a variance, which implies a 
fimilitude in nature and fpecies, but a quite different and diftindl 
fpecies. They might as well bring an appeal of murder, apd de¬ 
clare on a promi (Tory note. 

The Court. This is the original upon which the plaintiff 
foun 3 ed his adtion, and is a Jefedt in fubflance; the words of 
the adt -.ire, 11 dcfedl in fubflance, form, and va^Snce.” The con- 
flrudlion of 16. & 17. Car 2.0. . of Urn in foreign county, 

2. Sound is exadtlv the fame as this adt, which has been adjudged 
accordingly in Laid Chief Jufiice Holt’s time. This is withiq 
the adt; therefore 


Judgment mufl be affirmed. 


Graham againji Teach. 

T>R AINTHWAITE, Scrjca? Amoved to quafh a writ of error, 
" being tejled before any caufe was in couit, via. the fourth of 
Jpril^ and the adtu 11 was commenced Ea(h.r Term , which began 
on tne fifteenth of Aprils returnable in Trinity 1 crm. 

Per Curiam. It mud be granted; for there mufl be a 
loquela quar fuii in cur . ncjtrd . Si judicium rendit.fit has been con- 
flrued btfere the return. It is not amendable by the adl, unleis 
the iritlruclicus to the CUrsitor. were right; a tejle not 
amendable being matter of ik. i IJ for which there are no inftruc- 
tions. And Gage 9 * Cafe , tejle of a writ of covenant, and tejle oi a 
judicial writ, is amendable, bccaufc the inilrudtions are from the 
award on the roll. 


The King again]} Morgan, Mayor of Bridgwater. 


nr HOMPSON, Solicitor General , moved for an information, in 
* nature of quo zvarrauio, againfl the defendant, for that the 
corporation was incorporated in Qitcen Elizabeth's time by the 
name of <4 mayor, aldermen, and burgefles,” and a died accord¬ 
ingly. In 1683, the then mayor furreptiiioufly furrendered the old 
patent by a wrong name, viz. “ mayor, aldermen, and capital* 
« burgefTes/’ and got a new patent with fevcral new powers, and 
are now adting under it, which is void, being grounded on a vo-d 
fu r render* 

• r?* 





»- 
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J*er Curiam. Motion denied. There has been np inter- T fl£ 
ruption for thirty-five years, which would give a title except in Mobcpbn 
cafe of a franchife. Here is no contefted ele&ion, no election of ^j AYOM 
any one under the old franchife. The right of a particular perfoji Bjupg^atbrJ 
only is not in queition, but the being of the whole corporation, 
if this is a matter of ufurpation; for that rcafon it would be proper 
on the application of the attorney-general for the Crown. 


The King agalnft Wilders. 


Cafe 309. 


INDICTMENT, for felling as a frjud one hundred and forty Fraud n^ft bo 
for one hundred and forty-four gallons of beer, being a brewer, ^ W e l 9 kcni ? 
quafhed on morion of Serjeant Darnell, for that it is 
matter for an adtio:' on the cafe only, not for an indidlment, which 
lies only for falfe tokens, confpiracy, or a cheat: here does not 
appear to be anyi for it might be very innocent, only a miftakc. 


The Parifti of Somerby againjl The Parifli of Stretton. ^afe 


A/IOTION to quafh an order of removal by two jufticcs, re- An order re- 
moving a pauper from Somerby in Leice/ierjhirc to Stretton in v ® rfe<i * s io # 
Lincolnjhirc . The party had been removed from A. in Lincoln - * e 1>arties * 

Jhire to Somerby . The parifh of Somerby appealed to the quar- Strange, 232. 
ter feflions in Lincolnjlnrs , where the order was confirmed on the 
merits. After that, the parifh of Somctby applied to two juftices, 
who removed the fame party to Strettcn. 

It was contended, that this laft order is void; that the order of 
confirmation is final to all the world, unlefs a new fcttlement be 
gained fubfequent (</;. 

• The Court granted a rule to fhew cat;fc. 


Carter. They have come too foon, for the time of appeal 
to the laft order is not out; and on that we might have (hewn 
that the party gained a fubfequent fcttlement at Stretton , which by 
phis removal we are hindered of. 

Horseman contra . That the party has gained a fcttlement at 
Stretton cannot be prefumed, for the Court will not prefumc any 
fa& to make an order good, 2. SalA. 472. The Court will not 
prefume notice, though there has been an inhabitation for fix years. 
If it had been fo, it ought to have appeared on the face of their order, 
that the party had gained a fettlemcnt fubfequent to the confirmation. 

Eyre, JuJlice, There cannot be an appeal now the order is 
brought here. 

Per tot am Curiam. There is a rule, though notobferved, 
jhat no order fhoulJ be brought here before determination on appeal. 


(«) Aide:ten Frlingtowr, 2. Bolt, 310. pi. 765. 


Eyre, 
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•fit* Parish 
or SoMEJUi Y 
againjl 

The Parish 
4 r Sr*n io>r. 


Eyre, ' Jit/lice. It being here and filed, there cannot be mw 
an appeal. When you was ferved with a certiorari , you fliould 
have applied here to prevent the filing. 

Per Curiam. The rule was made abfolute* 


Cafe 401. Shelton a^ainft Sire. 

A bond condi- a CTION on a bond, and on oyer a demurrer. The coridi- 
fionci*, that the t j on was t h at g JC defendant fliould remove himfelf and family, 

move* himfelf anc * nor return to live in the parun as an inhabitant without leave 
and his family of the plaintiff*. 

lar^arinf^and Darnf.dl, Serjeant, The condition being a reftraint upon tha 
rot return 10 liberty of the defendant, and there being no confide ration for that, 
live the run »s j* a void condition. In the cafe of Mich ell v . Reynold^ a) 
t ^ lcrc wab a con fidcration appearing, and the bond was for aflign- 
fion^from^hc ovcr h ,s houfe and trade; but in that cafe it was laid down, 
obligee, is good, that when the obligation is reflrictive of any liberty the defendant 
has a right to, it is void : It is general, and the rule extends as well 
to liberty of inhabiting as trading. In the cafe of Dower v . 
Rench (b y \ where a condition appear* to be reflrnfMvc of liberty it 
is void, uiilcfs there appears a confidcr.iiion. A perlon may pof-. 
hhly be roll rained by a fall!* recital, but 1 believe it may as well 
be pleaded as theflatute of Ufury. 

Serjeant Reynoi ds contra. All the cafes of rHln&ive 
conditions being void without a confideration, is where they are 
reilniVivc of trade, which differs from tire cafe at the bar *, for they 
reftiam henztm publicum . 1 be imereti and regard of the public is 
concerned. 2. H. 5 .Jo. 5. /’. 2. Buiji. 010 He may come there 

'not as an inhabitant, and yet he may buy and fell and trade there,. 
Suppofr tnerc had been difpute whether he was an inhabitant 
there, he: nv.^ht lawfully hcVe bound himfelf from coming there as 
fuch : it is therefore no more than what he might lawfully do. 
Eveiy condition is rcitrictivc of liberty. 

P*, luflhc Suppole a freehold fliould defeend to the de- 
fcri'Ls.i, i»t* may have a right to come to it, and if he does he flialj 
fail l Ij.j bond. MiJjt’ll v. Reynolds did turn upon the convex 
liieu. *. cA trade. " 

y^/ticc. I do not fee that the liberty of trade is con¬ 
cerned n< this, and on that foot ir is ih.il thofecafes were adjudged. 
A bond implies a rcftriftton. A perfon may icltraiii himfelf from 
buying an e irate in fuch a place, or aliening to fuch a perfon. 
Tin re is no occafion for a confideration, where a bond is rcftric- 
t.ve of common libci ty, cxcept-in trade. 

'a' 10. M"*H zt. S3. 131 r Fr^r. (#■). 

\V... iwX. \ - 

» 

fORTESCUE, 
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L JFortescue, Juflice. It is only in that cafe that it is required. 
• This bond can neither be median in Je y nor prohibitum, and volenti 
non fit injuna : bolides, it may be both reafon ble and juft. The 
Court never could lay, that an obligation to restrain the liberty of 
a perfon general!;, \va*» void without a consideration} it is only 
with regard to ihe public, as not to fow his Lind. 

Darnell, Serjeant , prayed that it might go over to next 
T crm. 




ShiltoJi 

agamjt 

Sm. 


Eyre, Juflice. I fee no caufc for its (landing over. 
The Court gave judgment for the plaintiff. 


Beacon agahift Peck. Cafe 402. 

elf.git was fued out and returned nihil as to lands ; and Jf an elegit be 
an execution of goods to the value of part of the judgment, executed for 
The plaintiff took out a capias adJatisficiendum for the remainder P aitof diejudg- 
of tpe debt, on which the defendant is in cuflody. °the de- 

Braivt n waite, Serjeant, (hewed caufe why the capias ad fent ^ nt » and * 

fatisfaciendum lhould not be (uperfeded, and the defendant dif- ^ 

charged out of cuflody; and contended that an elegit , where no plaint.if may * 

lands are returned, is no more than a fieri facias ; and cited the h**ve a cu. fa. 

cafe of Foiler V. 'fackjon , in Hobart (b ). for the ivniain- 

J *' J / dtrof thedebt; 

Workmouse contra. The words in Hobart arc only obiter \ for an cl,git, on 

and but the opinion of the reporter, not the point adjudged. ? Kl ^ l . aa,ned » 

Though an elt fit be net returned, yet the party having made his notllin K ^*ore 
, ,. a a . r / , \ \ • r lhan a fieri fa* 

election can have no execution after ( b ). An elegit is a writ of a c \ai. 

much fuperior nature to a fieri facias granted by ftatutc ; and if 

a perfon elect it, it is a remedy he mud abide by. An elegit to i 9 .Hen*\\ pi/ 

hold qunufcjue may be an expiring leafe, and not faiisfy the debt; yet Dyer, 161. 

no other execution lies after it. 3- Co - “• 

Eyre, Juflice. If nothing come of the procefs on return, the Tidd $ p r *£L 
party may have another execution; and this is no more than a 755- 
fieri facias. In Fofler r v. Jackfon it was held, that the party may 
have another execution after a capias adfatisfaciendum , where the 
defendant died in prifon, for that he had no fruit of his (irft execu¬ 
tion. Oil execution, the cafes that you (hall not take out an¬ 
other, are when the firll is effectual: it feems to be regular. 


Fortes cue, Juflice. The queftion feems to be only. Whether 
one may take execution by capias adfatisfaciendum after fieri fat ias ? 
An elegit is only a fieri facias , with the addition of land., 'I he 
taking out of the writ is only in order to an ele&ion, and until 
the return he has none. If nihil is returned, the election is gone. 


After, 


<«) Hob. 56. 

{ 6 ) Dyer, 247. Year-Book 15. Ben . 7. pi. 15. 2. Inft. 395. 




Sjcacoh 

agiunji 

Pick. 
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After, in the fame Term, the whole Court were for tjie 
fame reafons of an opinion that it was regular (a). 


(a) See the fame point determined ac- in the cafe of Lancafler v. Fielder, z. Ld. 
cordingly in Michaelmas Term 13. Geo. j. Ray. 1451. 


'■ Cafe 403. Tibbs againjl Clow. 

The breach A CTION OF debt ON BOND. On oyer craved of the condi- 
inuR be as p.\r- xl tion, appeared to be for the performance of covenants, and 
ticuiar as the co- t k ev are f ct f ort ft w j t h a p ro f cr t in the plea. 

The covenants were, that the defendant Ihould deal with the 
plaintiff for, and the plaintiff Ihould put into his cellar, beer, ale, 
{tout amber-beer, amber-ale, and that at the time of the defen¬ 
dant’s death or departure from the houfc, he was to account to 
the plaintiff for all liquors drawn in the houfe and not paid fort in 
the time articles it is agreed, that the defendant may deal with any 
other perfon for other liquors than above mentioned. The breach 
alligncd was, that when he departed from the houfe, liquors to 
the value of thirty pounds were drawn and not paid for. 

Yorkf, for the defendant . It is necefTary to afHgn a breach 
more fpecially in an action on a bond for performance, than on the 
covenants; in the laft, it is fufficient to follow the words of 
the covenants. This covenant, to account for all liquors left, muff 
be taken according to the fubjedl matter, that is, for fuch liquors 
as the defendant was to deal with the plaintiff for. The alfign- 
m^nt of the breach extends as wpll to the liquors for which the 
defendant might deal with others, as by the covenants it ap¬ 
pears he might, and for thole he was not accountable to the plain- 
tirf. The alignment therefore is too general. 

Kettleby contra . There is no oyer of the covenants, fo as* 
to appear to the Court in htcc verba , but are only fet forth to the 
Court by pleading. 

Yorke in reply . If we have not fet it forth as it is, they fhould 
have (hewn it; and it is not a particular claufe inter alia , but the 
whole articles that are fet forth. 

Eyre, Jujlice. The liquors mentioned in the aflignment of 
the breach are as well others as malt, for which, by the covenants, 
he might deal with others, therefore bad. If covenants are not 
truly let forth by party pleading them with a property the other 
muff crave oyer , but cannot fet forth any other covenant, and a 
breach in that covenant. On pleading covenants with a profcrt , 
if you-proceed without oyer , you admit the covenants to be as fot 
forth. If there is a general covenant, it mull be tied up to the 
fubje< 5 f matter. 7 be Royal African Company v, Muijon , 2. Sautid*- 
Arlington v. McritK 

% Powys, 
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•Powys, Juftice, of the fame opinion. 

Fortescue, JuJlice. The covenants are* that the plaintiff 
{hall put liquors into the cellar 5 there is no where (hewn he did 
fo: It is faid, that they mud account at the time of departure from 
the houfe $ and it does not fhew when he went from the houfe. 

Per Curiam. We are agreed that judgment (hall be for the 
defendant. 


Guile againft Ellis. 

/COVENANT.—That the defendant, his heirs, or afligns, Jhall 
fet yearly fo .many crab-apples or pear-docks. Afligned for 
breach, that the defendant did not. 


Wearg. The declaration (hall be taken mod ftrongly againft 
the plaintiff: he fhculd have alledgcd, that the defendant nor his 
aflign^ did not, for the leflee may have afligned. Plozu. 195. 
CroJ'Eliz . 34b. Bridgman , 46. If an a£t is to be done to one, 
or his afligns, it is fufficient to {hew it was not done to him ; but 
when by him or afligns, it muft be faid neither by him nor af¬ 
ligns, 5. Mod . 133. Salk. 139.; for in the firft, to the aflignee 
is but to the order; in the laft, afligns have the proper meaning 
in the law. 


Probin contra . They have demurred generally, and not 
{hewed this for caufe. 7 'he action is brought againft the leflee : 
if there was an alignment the # defendant ihould have {hewn it, 
but inftead of that, demurring generally admits there was 1 one. 
It is a matter which lies in the privity of the defendant, and not 
of the plaintiff; and that is the renfon of Bt adjhaw's Cafe, in 
•9. Co. In the cafe in Cro. Elrz the breach was in the conjunc¬ 
tive, but if it had not it would have been good. 

Wearg in reply . They were privy to the covenant, and 
might aflign the breach in the words of it, without knowing whe¬ 
ther it was afligned or not. 

Powys, JuJlicc . This declaration may be true, and yet the 
covenants may be performed. 

Eyre, JuJlicc. The intoreft and fcftate is fuppofed to remaiq 
Where it was, unlefs the contrary appear. It is in the defendant’s 
privity whether he has afligned or no. 

Fortescue, JuJlicc. I think it very well, and it would be ab- 
furd to be otherwife. The covenants cha r ge the leflee; when he 
parts with the intereft, the aflignee ; if the leflee dies, his heir: if his 
afligns have done it, he has. The cafe in 3. Cro. is, that they 
• did not all do it. I think it very clear, and not Worth confi- 
dering. 

Per Curiam. Judgment wfts given for the plaintiff. 

Hairimond 


i*3 

a Z ai 4* 

Clow. 


Cafe ^04. 

Where the ac* 
tion is againft' 
the original lef- 
fte, the breach 
need not extend 
to afligns. 

Strange, 228. 
Salk. 139. 





1*4 


i 


MicHJpfrias Term, 6. Geo. I. In B. R. 


Care 465* Hammond again# Rogers* 

Covenant on ar- A N action of covenant was brought on articles, dated the 
tides, dated 30 x\ thirtieth of September , in the fifth year of George the Firjl , in 
fimine^for ^ consideration of twenty-four pounds for a fine, to quit the /hop 
breach, that the and trade of a baker, and not to fet up or ufe the trade within a 
defendant “ at', mile for twenty-one years next after the date; and for breach it 

w terwatda, and was afligned, that poflea et ante finein termini pr cedi ft, viz. primo die 
“ before the end g he fet within a mi ] e . 

" of *:hc term 7 7 r 

n aforefaid, 1 The defendant pleaded, that he did not, &c. modo et forma . 
** Mny,' did, a verdict was found for the plaintiff. 

Fazakerly in arrejl of judgment. The day they alledge the 
breach is the firft of A/lay 1718, the date of the articles is not till 
the thirtieth of September 1718, and therefore it is wrong ; Just if 
the day be rejected, then it is pojlea and before the end of the 
term ; lo that it does not appear for what time the damages i ^ere 
given. 

Reeves. This cannot be taken to be an impo/fible day, and it 
is not to be rejected bccaufe of the word poflea \ if to be rejected, 
pojlea cannot exclude the date ; lo that he might trade that day, and 
yet no breach of the articles. The day under a fcilicet is an aver¬ 
ment. 

Darnell c*Ktra. Kvery thing, without which the plaintiff 
could not recover, muft be prefumed to have been proved at the 
trial. 

EyrJ^ Jufllcc, The iffue was not upon the time, but whe¬ 
ther the diflance was within a mile. 

Darnell. Wc could rot have had a verdidl unlefs we hatf 
proved that after the date he exercifed the trade; but it is well 
allcdged, the day may be rcjciilcd, and it is fufficient to fay that 
after the d«te cf the articles he did exercife the trade. 

Rf.eves /?; *sp!y. Tn thi- cafe it is n fpecial iffue : The breach is, 
* that he exercifed the tiaiie within the fpace of a mile : Plea, that he 

did not r oils et forma : then the diflance only is in i/Tue. A verdidt 
cannot help it, where it appears on the face of the declaration that 
there is no breach. The common form is, pojl confeftionem arti - 
tulor, pr&dift, and that would be much flronger than this cafe. 

Eyre, JiJlice. If the u fcilicet 99 is repugnant to the poflea ft 
is always rejected, and the pjlea {lands, and no doubt about it: 
pojlea mu ft always 1 elate to a time mentioned before. The day 
of the date is the whole day, and then poflea muft be the day after. 
Where a breach is laid fora certain day, you can recover damages 
but for that only, and give evidence for no more; and fo it is for 
a certain time ; but in neither cafe arc they tied up to that day or 
time, but may give evidence of any after the covenants and before 

the 
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the^ adion brought. Therefore the judgment muft be taken to be 
. for all damages to the time of the adion brought) and might be 
pleaded in bar to any adicn for a breach before this adion brought. 
If it had been bad, it would certainly have been helped by verdid, 
for the lflue certainly takes in the time by the modo et forma as 
well as the diftance. 


agatnft 

Rocsaf* 


Fortescue, Juftice. In this cafe you can make no fenfe of 
the day under the [illicit , and then it muft be rejeded. As 
to the po/let 7, it muft mean aftei the day of the date of the ar¬ 
ticles, Poftea always refeis to a paiticular day, but in evidence 
you are not confined to it. If bad, it is helped by the verdid. 

Pow\ s, Juftice . It is good, and if it was not, it would be 
helped by the verdid. 


Eyre, Jiiflice. It would affed other cafes too much to fay 
this (K^sjieiped by veujid. 

w Per Curiam. Let the plaintiff take his judgment. 

Tl^c De$n and Chapter of Weflmitifter a gam ft Dr. Cafe 406. 


Herbert. 


r^OMYNS, Serjeant^ (hewed ciufo againft a prohibition being n um whether 
. 1 ftued to ftop the 1 pi ritual couit fiom proceeds ig on a libel the fputual 
ag'iinft Dr, Herbert , for reading pikers, and performing divine emit can pro- 
fervice, and preaching, without h n mg firll obtained a licence from cccd 4 S amft a 
THE ORDINARY of the place* and hi contended, that whether clcrtyrnan ior . 
there is a canon or not for that.pu pole, is proper for the judg- ^ncLTwfe a^d 
ment of that court. I he ftatute of 13. & 14 Cat, 2. c 4 f 19. punching with* 
does not interpofe in this cafe, for it only rciiiains Jcdurcis from out a 
preaching Without licence. fionthebifhop. 

Serjeant Pengflly contra. On this libel the) endeavour to 
draw the right of donation into queft on , c * w about having right” 

(fays thelibcl) u to piay cr ailc a licence,” to tins ie mull: ihew that 
he has a right to pray 01 alk a licence, which will draw tnc whole 
matter 5 io that they that by make themlc Ives judges in their own 
caufc, 

% 

Reeves on the fame fuh . It r a cafe within the ad of pailn- 
ment which extends to dl p w rfons that preach, &c. as well as to 
Jedurers; and the ad inflicis a penalty, by which means it takes 
away the jurifdidion of the fp ritual court fa). fney are at¬ 
tempting to punifli us for not taking a licence from them to 
preach. 


.Powys, Juftice . It is proper to be determined on a declara¬ 
tion in prohibition. 


Eyre, Juftice . Of the fame opinion, for that it has borcfuch 
a debate i for we ought to grant a promotion unlefs, it appear that 

(a) Jonci, 131, 13*. a. Lev j 5 o. Smith v. Cluk, Cro. ELz. 25a 


the 
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, h ? d the J urifdi « ion - I cannot find *rff - 
thing of this kind laid claim to by an ordinary jurifdiaion; oriel- 
naJIy it was a truft lodged in the bijhop. If it is a doubtful quef* 
tionj and not determined, a prohibition ought to go. H 

. Fortescux, JuJlicti of the fame opinion. In their court it 
is not incident to meddle with temporal affairs; but it is to to this 

court to examine into fpiritual matters that are mixed with the 
temporal. 

The Court. Fiat prohibition 


0 
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HILARY TERM, 



The Sixth of Gdorge the Fir ft, 

I N 

The King’s Bench. 

Sir John Pratt, Knt. Chief yuflice. 
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The King aganifi Dobbins. Cafe 407. 

T HIS was an indi&ment for a nufance in not repairing the Perfons ml»»bit- 
ftreet in Ilolborn before Barnard’s In y. A lpecial ver-ing houfes be- 
di<ft was found, that Dobbins had a Ieafe of a fhop, a back lon S in S to Bar • ^ 
*room, and a chamber over that part of Bat tiara's Inn , where he ™^*~** n - arc 
and his family lived ; that the Society of Bariiord's Inn have time dement fornot 
out ot mind paved the ftreet, and fet up the rails that are before repairing tho 

the inn, as lcfiecs of the inn. pavement before 

their doors, al- 

Raby. The defendant is chargeable to the repairs of this thoughffoSM^ 
ftreet by the ftatutc; it not, he is chargeable to part rati one tenura as iuvc t,mc out 
one of the leflees of the inn, who have time out of mind ufed to ™” t d t p4ved ** * 
repair. The ftatutes are 22. & 23. Car . 2. c. 17. f. 7. and 
k. IVill. ^ Mary , c. 8. f. 6. which are for repairing the ftreets in 
'London. The ftatute of IVtU. Mary fays, “ that all open 

41 ftreets, lanes, &c (hall be repaired, &c. at the coft of the houfe- 
<c holders inhabitants in fuch ilreet, &c and if unoccupied by the 
cc owners and’proprietors.” That is, evei y fuch owner, hou(c~ 
liolder, &c. to repair, &c. the ftreets, &c. before his houfe, &c. fo 
far as his wall or buildings extend to the middle of the ftreet. It 
is found, that the defendant is an occupier of the tenement, and 
that his family lives in it. In 2. Inji. 702. an inhabitant is faid 
to be qui propriis manibus et fumptibus poffidet et babeU The pro- 
Vox.; XL A a vijo 




y vlt6 to the <nghfh fe£Hon Joes not, in this cafe, exempt the defen¬ 
dant : it is, u that fiich arttfent ftrects which hive by ceftom hem 
M repaired and paved by any other order or manner, iball he repaired 
M and paved ip fuch fort and manner, and by fuch perfons as ufed *$> 
€i repair the fame, under the penalty of the act.” This is only in 
cafe where a ftieet is provided for by cuftom or tifege, or where 
an eftate fufficient is fettled to that purpofc* The words of the 
provifoarc defigned to charge fuch only as are chargeable within the 
meaning and in the manner mentioned in the provifo. The ftatute 
of 22. & 23. Car . 2. c. 17. f. 7. fays, “ that afieiTments (hall be as 
* well on tenements, occupieis of houfts, (bops, &c. as upon the 
u owners where no tenants ,** fo that the defendant is within the 
cxpfefs words of this ait. The defendant is alfo liable at common 
law ratione tinura \ for if the inhabitants of Barnards Jnn 9 at 
le flees of the inn, are liable, he being onelefiee is onfwerable fora 
(bare; and whoever is antweiable for a (hare, is anfwerakfe to 
the public foi the whole. 6. Mod. 150. Salk. 358* &** v * 
JVattSy SaU. 357. 

Darnell contra. 1 hofe cafes are of bridges, which'^re 
guided by a particulir act, therefore nothing can be drawn frym 
them. It is out of all caf.s at common law, for the repair of the 
flreets of Loudon arc directed by particular a£ts, and by them the 
defendant is not obliged. The Society are leflfees of the whole inn, 
and it is (hewn that they ufed to repair, rt is found that there are 
rails which inclole a piece of ground before the inn ; that there »s 
an opening in thofe rails agau It the gate of the inn, but not againft 
the (hops $ tins land mtcipofing between the (hops and the Itreet 
being out of icpair, makes the Society liable for their ground, as 
this piece thus incloftd mud be taken to lie contiguous. 

Pratt, Cr ufjujhcc The defendant is a houfliolder here, and, 
not merely an inhabitant; and then by the exprefs words of the 
ilatute he is bound to repair, it being befoie his houfe: in my 
©pinion there rs no difficulty in this cafe. 

Powys, JuJhce. It depends wholly on the ftatute, and on that 
I am of opinion, that the defendant ought to repair. 

Eyre, *fujlice . The defendant is liable by the ftatute as 
a hou(holder, unlcfs exempted by the provifo j and if he be, he 
is dill liable an undei-leflee of the Society. The place railed 
is part of the ftreet, and I do not know but that thofe rails are a 
trefpafs. v - 

Fortescuf, 7 itfttee. He is chargeable not only by the ftatute 
but by common law. Suppofe all the inn was let out, muft no| 
the ftreet be repaned ? 

The Court gave judgment for the king. 


Caviller 


m*r MMP 

* / t 

Davilleid&ajty? Herring- 

A CASE was brought ftmni nijt prius in an a&ion of irovet fo f Tte 
^ an Exchequer order . ' * ***** 

It was found, that the or|pr was afiigned in blank to the teftaftr hm 
by one Ainfworth j that the teflator died poilefled of it; and thathit of them mt\ 
fervant by ftealth got it, and delivered it to a broker, who fold it to ^ ***** * 
one y*bnfhn, who fold it ill a fair manner, in Exchange-ASley$ to * , 

the defendant Herring. * ^ ♦ 

Chksshyre, Serjeant . * An a&ion of trover lies for the parch* * 
ment on which the inftrum^nt is drawn, if not for the debt itfislijf* j. 

Nothing appears to fhew that the fervant had any right to it^ or 
came fairly by it. He who buys a&s at his peril, for if there are 
ever fo many removes, they do not take away the property. Halt 
in tite+lMas of the Crown fays (b), <( If a thief Real from one man 
what Ik ftole from another, he may be charged to have ftolen it 
“ &WsfRe firft and ri ght owner.” That they are aligned in blank, , 
is tip conftant practice, aw] they are never filled up until brought 
toJche Exchequer to be raftered. They may have their adhoit 
OVer againfl the wrong-doer. 


Reeved contra. It inflated, that in the pocket-book of the 
teftator was found a m^norandum that he had this order: that 
does not prove that he haerthe poflejfion of it, and then it does not 
appeal but the fervant might come by it honcftly. The teftator 
might have filled up the alignment in blank, and have had it en¬ 
tered in the Exchequer , and if the property is not fn him until 
then, it was his laches . The Exchange-Alley is the market overt 
for thefe things; and then, notwithftanding the fervant may have 
ftolen it, the (ale transfers the property to the vendee. I agree that 
♦he cafes arc, that felony does not diveft piopcrty; but if bought 
in a market overt it does (r) r l his was fo at common law, 
which 31. Eltz. c. 12. fhevs ; for that fays, M if they claim within 
<c fix months.” Before 21. Hen. 8. c. 11.11 goods ftolen were fold 
in market overt by the fel&i, yet there was no reftitution, although 
he was convi&ed ; but fince that it has been held otherwise- 
Afoor y 3O0. Key. 35. 48. 

Pratt, Chief JuJlice. The abfolutc property of the money 
was in Ainfuuorth y until regiftered. The order itfelf may be af- 
figned by paiol, which is indorfed in blank to the inteftate 5 he 
therefore and his adminiftrator ha\ e a good title to the order. 
The fervant getting it into his pofllfiion cannot give him a title. 
if Exchange-Alley is a market ozett , it is not found to be fo in the 
cafe; it it is fo, it muft be b) cuftom, prefcription, or letters paid# 2 
ttiefc things are often fold in other places than Exchange-Alley 2 
and I do not fee why the purchafcr fhould not take as much cafe 


(4) Co. lit 236 3. Cc 33 Dyer, (-) 3. Co 78 Sec alfe 3, Hawk. 

50. 4. Mod. 156. #P. C. ch. 23. L 57. 

C) Htle’iP. C. 64. 
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in thefe things, to bring down a good title, as well is in cafe of 
land. All the inconveniencies would be prevented by due regif- 
tering. 

Powys, 'Jufiice, entertained great doubts on this cafe. 

** Eyre, Juflice. This is a thing proper to be conficfered. No 
one knows what pafles between two brokers, therefore it does 
not come, within the notion of a market overt . It was poflible 
for the defendant, with proper caution, to have taken care to have a 
good title; but the plaintiff could by no means fecure himfelf. 


FpRTEscuE, Jvftice . I think it clear that there is a plain 
property in the inftrument. If it appear that the Exchange - 
Jlley is the place chiefly ufed for felling thefe things, it goes far 
towards a mat ket overt ; and I think the law Ihould comply, if 
poflible, with trade ; it has done fo. 


Pratt, Chief Juj!:cr. The courts could not go 
cafes of piomili’ory notes, but there was an act for it. ^ < 

The paitius confcntcd to try the caufe again; the cafe bepng 
very imperfectly found (a). 


(j) The plaintiff wa* nonfuited on t*ne fecond trial. 3 . C. Stra. 300 . 


ft: 




Cafe 409. 


The King againjl Furnefs. 


" ^"On an appeal to £\N AFFIDAVIT read, that the yight of tithes was in quefiion 

y Jkflions, if the when the caufe was heard at the feflions upon an appeal, it 

' . rlfcht of tidies was moved, that the certiorari and return might be filed. 

' $onae in ouef- 0 




'tion the Court Reevls centra. The affidavit not only fays, that the right of 

1 #3nthexaufe? 66 camc hi queflion, but r.!io proceeds to fhew what was 

meant by that, vh:. that time immemorial they had not paid tithes 
for lambs proceeding from ewes but a year old. This is a pre- 
feription dc non dccimando , which is void ; for all things are by 
right titheabltf, and a layman cannot preferibe de non decimando • 

F azaicerl y in reply. A particular place may be exempt from 
tithes for a.particular matter (a), which is the prefent cafe. The 
flatute 7. Sl 8. 1 Fill. 3. c. 6. f. 7. fays, that no proceedings or judgment 
' had by viftuc of this adl, ihall be removed, &c. unlefs the title of the 
tithes come inqueilion. This order is not made by virtue of that a&', 
or according to it; for the act diredts, that there mull be a demand 
in writing twenty days before the juflices have jurifdidtion (h), 
and nothing of that appears on the order, ncr how long the tithes 
have been due ; and if this is not an order made by virtue of 
this adl, a certiorari lies of common courfe to temove it without 
the affidavits. 


4 t* ‘ 
n ' 


( a ) Dr. Sc Stud. 174. *, Roll. Abr. 6$4. pi. 17. 


(£} S, C. t. Stra. 264. 

Reeves* 
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Reeved. They rre not now to take exceptions to the form of 
tfie order, but only to co.ifidcr whether the return foould be filed. 

Pratt ,ChefJv(hcc. Tne only matter now is. Whether the 
right pf tithes came in qucfti n at the L/Iions t* Common right is 
againft the defendant, but heftys tnere js a custom for him , then, 
Whether or not this is a good ruftom ? is a quefhon of law, and 
that p >int has been douhteJ. In the cafe of Huns field Puntsn % 
in Lo\d Chief Ju/Lcr Hoi iCtrnc, a prcfcnptu n de »on deti~ 
mando was not allowed fo*- liw cattle, and it is there fjtd, that it was 
allowed good for wool o il> , a H the rc^fon given was,%hat tithes 
oPtfool aie by cufh n, and not of common light. it is then a ques¬ 
tion in law not propci for the fefnons to determine. 

Eyr,f, Jiiflice . 'Iheju'bccs of the peace can lut judge of 
that mattci. 


Tkt 

•« * 
*■ 


^Orttscuf, fuflur. It would be a good deCnte to the fpi- 
ritual ^burt, and a to ood pi ) in I to: a piotnbition ; and I »annot 
.--tiw*?>ffat the a6t deli aud to *;i\e the court of fefiions a larger 
jurffdiclion than the (puitu.il i c urt. 

(PlrC cm am, abj » t J ov \ 3. Let the return be filed. 


s. 

3 - 


C. Stra *33. 
Mod. 134. 


Tinnei fi'p'mjl B» r wer. Cafe4io. 

T\ TR. REEVES mo' id to qtiafh a writ of mor, which was ad In an aftion for 
dVA ao damnum ol one dcieiid i.t only, though the judgment amahetow pr6» 
is defenbed m the wnt to be a-mill two. (“o 

Mr. S 1 range conlia. When the judgment is joint, the parties one of them 
may utlici join or fevet in the wnt of crroi (a). 1 he heir alone a,onc cgf>no J 

may bung a wnt of erroi of a judgment agamft the anceftor and a wnt “ 
another perfon. Summons and fcveiance in a writ of error lies 
only when the patties come in on a fnc ja iau 

Reevfs in reply. It is an action upon the c’fe for a malicious 
profecution ; the dim tg^s aie joint and ciinic\ If the judgment 
is to be icveifed, it n uft be ta toto , and it would be very odd 
that one who wa c not a party to the wilt of erior, fliould have ad¬ 
vantage of the benefit of the reverfal. In Ruddock's Cafe (b) % 
it is adjudged that th^y muft join, although the old Books feem 
otherwile. If one defendant die, the (urvivor ina) bring a writ 
of erior; but there it muft appeal on lecord th it one is dead. An 
infant miy ha\e a wnt of error, and the judgment may be re¬ 
vel fed only as to him. The late act docs not aid this ; that is only 
to make tne writ agieeable to the reword. 

Prait, Chnf fujhcey ahfente . 

Eyri , Jufltce . The dimnum in the writ of error is that alone 
which lhevvs who brings it ; thercfoie, as this is, it muft be un- 

(*) Bro. « Joinder in Account,” 77 Heme’s Pleader, 77 

a 2 


(*) 6 Co. s$. 
derftood 



Hilary Term, 6. Geo. x. In B. R. 


'* 1 
r 



Ttrixs* derftood that one alone has brought this writ, and I am 
,xr.„ Opinion that he cannot do it. 

Powys, Jujiice Certainly one alone cannot bring this writ, 
Ruddock's Cafe is exprefs that he cannot. 

FoRTJgscuE, fu/lice. Where damages are joint, they muft 
Join; but where they are feparate, they may divide in a writ of 
error. 


Eyre, Juftice. In the cafe of Pennoyer v. Brace (a) } in the 
latter enaot King IVilhani ?s time, a writ of error was quaihed 
for this caufe. f 


T^e Court quaihed the writ ( b ). 


Cafe 41 !• 


{a) 1 Id Ray 244 S C Salk 319 
8 C 12 Mod 130 b C 5 Mod 338. 
5 ce alfo, 1 Wilf 302 Dou^l 637 
(i) Set Jlernt 1/ Herne, Carth 7. 
Burr v Atwood, 1 Ld Ray. 328. 
Route v Ethenngton, 2 Id Riy S70. 
Cooper v Ginger, Stia 606. Raulifie 


*v Burton, B R H 135 Lady Cafs** 

1 .tic, Stn 682 Rtx * All Saint*, .n 
Puby, Stia jiio Fide baldj. *t, 
Xnviion, Srra 783 Vaxafoup-^v^iux, 

1 Wilf S8 Krox *r Cofteflo, 3 Burr. S 
J792 1 liocliev WafsborousTSk.-^frw' 4 ^ « 
Rep 738. \ 


Mcmoiandum. 


i n this Vacation Mr. Yorke was m?de Solicitor Genial* 
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Poole agahift The Hundred of Flitt. Cafe 412. 

T HIS was an a£ion againfl the hundred of F/itt y in Bed - Declaration on 
fordJhire y for a fum the plaintiff had been robbed of, and ^atutet off 
the jury found a verdidl for the plaintiff. But it was ag a!niuhehunl 
moved in arreft of judgment. And 

The first exception was, That the robbery is faid to have 
been committed K in com. pradift” and the laft county mentioned 
•was Middlefex, fo that it is not faid to have been done in Bed¬ 
fordshire . 

The second exception was, That the lane wherein the 
robbery was committed is not faid to be the king's highway } 
they mud; be robberies which in their own fenfc include the ac¬ 
tion done in the highway, i. Sound. 376. 

Raby centra , As to the first exception, The begin¬ 
ning of the declaration is againfl orrmes homines of the hundred of 
JFlitt in the faid county, and c< Bedford Jf" is in the margin, which 
is in the county of Bedford : it afterwards fays, that he was robbed 

. in -- Lane in the faid hundred of Flitt, which muft be in 

Bedfordshire^ 

A»4 


.As 
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As to the second ekception, It is the common form i 
the cafe ii*Saunden only (hews that it would not be bad the other 

©BID OF Wa 7' 

Of this opinion, in both points, was the Court j and 
therefore 

• <i 

Judgn^pt was given for the plaintiff. 


& 

&'• Th* 
JUTT. 


. Cafe 413. 

In what cafe the 
Court Will grant 
an information 
warranto for 
J&rpiog a power % 

e ough it was 
prior fran- 
\ chife in the 
Crown. 

$. C. Stra. 299. 


The King again ft Nichols and RadclifF. 

T 5 EEVES moved for an information, in the nature of a \ua 
warranto, againft: the defendants Nichols and Rad cliff* far 
executing the office of truftees of the harbour of Whitehaven. 

It is a public harbour for all (hips, and being in decay for want of 
repair, it was regulated by the ftatute 7. Ann. c. 26. by which 
truftees were appointed to collcdl the duties affefled for re¬ 

pair. They were appointed after this manner: the lord of th^ / 
manor was to chufe (even, and fourteen more were appomtecTTiy'"" 
name in the ftatute for (even years 5 and if any died within diat 
time, the remainder of the fourteen were to chufe new ones. 
the end of the feven years, the inhabitants of the place wer^ to 
chufe fourteen for three years ; but the ftatute gives no power 
to the remainder of this fourteen to fill up vacancies by death j 
and thefe two gentlemen werechofen by twelve to fill up the place 
of two dead. That this relates to the public is evident for thefe 
truftees have.a power of making by-laws, and of levying money 
upon the town for the repairs ; and if thefe two be unduly chofen, 
the a&s of the reft will be invalid.' 

Fazakfrly. I am to (hew caufe againft this rule for an in¬ 
formation, in the nature of a quo warranto, againft the two defen¬ 
dants, for acting as truftees of the harbour of Whitehaven . 

In the year 1716 there was an election, and in laft Au«ujt there 
was another elect ion ; fi nee which two of the truftees died, and the 
twelve furviv ing truirc.es have chofen two nav ones the defendants. 
And die quell ion is, Whether thefe be* well elected? that is, 
Whether it be fiich a franchifc as an information will lie for the 
ufurpation of? There is no inftancc, that I know of, of an infor¬ 
mation in the nature of a quo warranto againft private trujlces . 
This power of electing new truftees to (upply vacancies mu ft he 
within the intention of the ftatute 5 for elfe it gives Mr. Loxother 
fuch a power as will not be convenient. Mr. Lcivther , lord of 
the manor, and fsventeen more truftees are requifite to make by¬ 
laws, and to make any alteration in the harbour; now if four die, 
the ftatute will be ineffectual as to the puipofcs. It feems quef-. 
tionable. Whether the power of chufing new truftees to fupply 
vacancies, which was allowed to the firil fourteen, does not run 
through the whole ? and there is the fame reafon. If it be a 
franchife, it is a ju-ceiLry incident to them as fuch r $ and they may , 
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by common law fupply fuch vacancies, though no fiich exprefs 

• power was allowed them at their conftitution. ” 

Denton in reply . This was made a public harbour by the JUneElllI 
ftatute 7. Ann . A confiderable revenue arifes from it to the • • 

KING : the ftatute makes eleven of the truftces a quorum , and 
prefumes that there will be no need of cledting new ones oftener 
than once in three years. That it is of fuch a public nature that 
ail information will lie againft it, is apparent. 

Reeves.—A s to the nature of the office. The matter concern- 
ing^vhich they are truftces, is of as public nature can be, and 
tjfeir power isYo too ; for they may make by-laws concerning the • 
iiarbour, artels money upon the inhabitants, appoint a public ogicer, 

,# 3nd adminifter an oath to him. The manner of the election being 
appointed by the ftatute, no cle&ion can be good but what purfues 
it. When the fourteen were appointed by name in the ftatute, for 
feven years, it was reafonablc to allow them to fupply defe&s$ and 

• Jf it ha£4ieen the intention of the parliament to allow fuch a power 

*** Afterwards, there could have been a clauie for it. Where a cor¬ 
poration is conftituted by charter, and no power of filling up va¬ 
cancies allowed by that charter, they have it by common law; 
buf where the method of the ele&ion is preferibed by the charter, 
they mult purfue it. 

Bootle. If fuch a power of clewing new ones became nccef- 
fary, it would be rather in the inhabitants than in the furviving 
trultees. In the cafe of The King v. Stanton it is doubted, 
whether an information would lie againft one for holding a court- 
baron : as to a court-lect it vrtas not doubted 5 but the Court held 
that it would lie for holding a court-baron. If a ftatute con¬ 
tains anything that relates to the revenue of the Crown, that makes 
* a public law (a). 

' Pratt, Chief JuJlice. By common law all ports are in the 
Crown : a fubjedf, indeed, by prescription may be entitled to a 
port. The ftatute has appointed how this port is to be regulated, 
and if any one adls otherwife than as the ftatute has dire&ed, it is 
an ufurpation on the Crown : the ftatute makes this to be of a , 
public nature, and fo it is by common law, and an information 
wll lie againft them. The court-leet and court-baron are derived 
from the Crown, and for that reafon an information will lie 
againft them. Corporations may preferve themfelves, yet they 
muft purfjje their charter ; and for that reafon we rather fuller 
corporations to be dificivcd, than to authorize their infringements 
on their charters. Thefe two are not duly eledted; and if any 

• danger arifes, they mull apply to the parliament. The informa- 
* tion ought to go. 


poWYSj JuJlice. I am of the fame opinion. 

(a) Holland’* C-fe, Cro. F.liz. 605. 


Ekee, 




TH* KjM4* 
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Eyre, Juftice. They arc not well defied, for the furvivor* 
have no power to elefl them- We cannot fupply a power; aftd 
it is plain the ft&tute nevVr intended they Ihould have fuch a 
power, for they have granted it in one cafe and not.in the other. 
A i information ought to be, becaufe it is a public truft. It is 
the fame cafe whether the king could grant fuch a power or no, 
as in this cafe he could not. There is reafon enough for an in* 
formation; and this cannot be determined other wife. 


t 


FortesCue, Juft ice. An information ought to be granted ; 
for it is a master of right, and there is no remedy. This is matter 
of more confequcncc than what moil informations are granted, tpr. 
Informations are granted where it is not a franchifr; though aW 
port*, being in the Crown bv common law, though tnis power 
enlarged by the Ihuute, yet what the Crown had i«* granted, and 
fo it is a fianchife. It is plain the ftatute intended to veil no fuch 
power in them ; for it is a known rule, that in ftatutes making a 
new law, an affirmative implies a negative of whatever is not 
affirmed. v, / 

-»• 4 

An information was granted (a). 


(a) Rex - Boyles, z Stra. ^6 R'p 93 Rex v. Marfden, 3. Buit. 
Rex v Rcynti. z Stra 1161. Rtx 1. i* iz Rex v. Wallis and Barrs, 
Williams, 1. Buu. 402. S. C. x i> 1. 5. 1 erm Rtp. 375, 


*ir 

Cafe 414. Roberts iigainjl Hamilton. 

Form of decia. *T*HIS wa^ AN action upon THE CASE. In the firft count 
yation on a fpe- A the plaintiff declared, u I'h^Y whereas he had delivered 
ci ifcfjjumfjit. ct a gelding to the defendant, the defendant promifed to deliver 
ct two barrels of gunpowder, value three pounds fifteen {hillings 
<c each.’* The other two counts were, urst, An indebitatus 
ajjumpftt ; and, secondly, A qwir*um meruit for the gelding. A 
verdidi was found for the plaintiff on the firfl count ; and for the 
defendant on the two lait counts. 

• 

GiRDLtR, in larreft of judgment , moved, that the declaration 
does not ihevv that the gunpovvdet wjj not delivered, but only 
concludes, as all common declarations do, that 14 by reafon thereof 
44 and according to the promife and undertaking of the faid 
<c Hamilton fo made as aforefaid, he, the faid Hamilton , then and 
cc there became liable to pay, Sic. 9 * 

I7 was answered, that by thefe general words be in¬ 
tended that the gunpowder was not delivered; efpccially fince it 
is after a verdidt, which gives damages, for the not delivering of it. 

But per Curiam, It be»ng a fpccial collateral matter, the’ 
non-pcrformancc of it ought to be efpccially fhewn in the decla¬ 
ration. 

The judgment was atiefkJ. 
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The King agaiajl Townfend. 
^jpOWNSEND was committed for faying mafs. 



Cafe 

A perfon 
mittcd for faying 

Darnell, Serjeant, moved to bail him, the ftatute only making ma f s t# 

it a great mifJemeanor. be b ^ d * 

The Attorney Gentr al oppofcd it, for that to let fuch a 
perfon go abroad was as dingerous and pernicious to the public us 
permitting a highway n to be bailed. 

52 : per Curiam, It buiu, only a mifdemernor, hr was bailed 
itSlf in a thoufand pounus, the bails each in five hundred 


Saville agalnjl Saville. 
In the Com t of Chance* y. 


Cafe 416* * 


T HE case having been argued befoie Lord Chancdiot Parklr, Where double 
aflifted by Sir Joseph Jekyll, Mafler of the Rolls , SiR po,t,ons are 
John Pratt, Chief Jujhct of the king’s* bench. Sir Pr ter Kino ° ht aU j c £ 
and Mr Juflue Trac^, and {landing this day for the opinion of portion certain 
the Court, Sir Peter Kino opened the cafe with his opinion, and the greater 

This is a bill brought againft Sir George Savtlli , to have the g^ncy, wh!<% 
execution of the term of five hundred )tars created in the mai-iuppens «ftcr 
riage-fettlement of William Htc Marquis of Halifax , the tiull tbt portion 
of which was for railing the fum of twenty-five thoufand pounds * s p,l ' d » yct *** , 
for daughters portions. Upon hearing of the cafe it was rc ,^,^^0 ffc* 
fened to the master to examine; upon whofe report the c. fc luMequent pro. 
appears to be thus : Gto/gi Lord Halifax , father of William Lora v.fion. 
w Faland, upon the marriage of his faid {on with Lady Mary Finch , s c 4. Atfc. 
daughter of the Earl of Nottingham , on the twentieth of February 4,8 
1694, fettled great part of his eftate, fubje& to the incumbnnces * c 4 .E<j Ab, 
and annuities thereon charged, to himfelf for ninety years, if he 
fhould fo long live, remainder to Lord William for ninety yeirs if 
he fo long live, remainder to Lady Mary for life, icmamder to 
thefirft and every othu fon in tail male, remainder to truftees for 
five hundred yeais for daughters portions, remainder to the light 
hpirs of Marquis George . The truft of the laid term of five hun¬ 
dred years, is declared to be for raifing portions for the daughters 
of that marriage, if theie happen to be no fon, viz. if more than 
one, to raife the fum of twenty* five thoufand pounds in the whole, 
to be paid between and amongft them, at hei or their age of fix- 
teen, or day or days of marriage , and until fuch portions fo become 
•payable, to raife and pay the fum of two hundred pounds per annum , 
until they come to the age of twelve years, and then three hundred 
pounds, for their maintenance and education; fuhjcdt to tliefe 
provifoes, that in cafe one or more fuch daughter die, her (hare 
{hall be divided to and amongftdthe furvivor and fumvois* and to 
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this, on which the queftion arifes, 44 Provided alwayi, and it fi 
44 hereby further declared and agreed, by and between all and every 
44 the faid parties to thefe presents, that in cafe there Ihall be no 
4C fuch daughter or daughters, or in cafe the faid fum or fums of 
44 m.oney and all maintenance in the mean time {hall be raifed ; or 
,c in cafe the faid daughter ihall be advanced in marriage by the 
44 faid JVilliam Lord Ealand, with the like portion or greater; or 
41 in cafe lands or tenements of an eftate of inheritance (hall 
44 defeend to the faid daughters, of as great value, to be fold, as 
44 the portions hereby intended, or fo far as the faid lands foleft, to 
44 defeeud and cornc, {hall go in value, that the term {hall be^Uterly 
void.” Soon after Marquis George^ the firft of May IOMd., 
reciting this marriage fettlement, and that the remainder in fee ofate 
Ian3s there fettled was vetted in him, makes a further limitation ot 
the inheritance of thefe premifes to the defendant, Sir George Saville , 
now tenant in pofieflion thereof; fo that the whole difpute is be¬ 
tween him and the daughters of that marriage ; for the Marquijjes .. 
George and William arc both dead, and there is no iflqe male of * 
that marriage, and but only three daughters. Marquis WillidM 
by a former venter, left one daughter, the Lady Bruce.. By the 
master’s report there are fcveral oth^r deeds (which need not 
be mentioned), by which it appears, that Marquis George was 
feifed of an eirate-tail which defeended to his foil William , and 
from him toms daughter* ; and th it the reverfion of another eftatc- 
tail defeended to the u no caught'*: s expectant on the death of the 
Lady Stanhope. 11 \il*um Lord Ealand> by his will, deviled further 
portions to his daughr*. is, and feme other eftates. The princi¬ 
pal question is, Whether s.ny lands or tenements of an eftate 
of inheritance arc come to the daughters from theif father, JVil¬ 
liam Lord Eaiand % according to the words and meaning of the 
provifo in the faid niarriage-fcttlement ? Before I deliver my 
opinion thereon, there is one point or circumftance arifing in this 
cafe which is neccllary to be firft fpoken to : If lands of an eftate 
of inheritance, within the meaning of the provifo, are defeended to 
the daughters, in confederation of which there ought to be a 
recoupcr or ceftor of the portions, or part of the portions intended 
to be raifed by virtue of the term, whether the valuation of the 
land fo defeended is to be computed at the time of the defeent, or 
when the portions are made payable ? for in this cafe, when the 
lands defeended, that is, when the Alarquis William died, they 
were charged with feveral annuities and incumbrances, which 
were determined before the portions became payable, either by 
efHuxion of time or deceafe of the annuitants. And I am of opinion, 
that the time of the defeent is the time of the valuation : the words 
of the provifo intimate as much, for thereby it is declared, that if 
lands or tenements, &c. (hall defeend to the daughters, that then 
the term (brill be void : fo that it is plain the eftate and term of . 
years is to determine upon the contingency that lands of as great* 
value defeend ; and confequcntly the time of the defeent mud be 
the time of the valuation. The portion, and the recompence for 

the 
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the portion, cannot both fubfift at the fame time, for *the one is 
’ the confequence of the other: and as the words of the provifo re- 

3 uire this conftrudion, fo is it founded upon reafon; for -the 
aughters, by virtue of the term, are entitled to a maintenance until 
the portions become payable, which is appointed in lieu of intereft, 
for when die portions become payable the maintenance ceafes* 
So when lands defeend as an equivalent, proportionably to the 
value of the lands fodefeended, the maintenance muft ceafe; which 
atfo proves that the value of the lands is to be computed at the 
defeent: befides, if the contrary is to be admitted, and thedaugh- 
tcgjf*$nter into the land defeended, they nolentes vountes will be 
:ountable for the profit; and the queftion will be. Whether the 
fccount muft be made in fucccfiion as each daughter comes of age 
or is intitlcd to her portion, or made with them all together ? lb 
that the eldeft daughter may be obliged to ft ay until the youngeft 
comes to age. The lands, which muft be equivalent to the por¬ 
tion according to the intent of the provifo, muft defeend, or be 
left to defeend from the father to the three daughters. In the laft 
part of the provifo there are the words <6 defeend cr come,” which 
has been objedted to conclude lauds coming to the daughters by 
purchafe; but I am of opinion, th« the words w defeend or 
44 come” will have the fame iiguification. Defeent is a known 
term in the law, and a particular method by which a perfon is 
entitled to land ; as when the ar.ccftcr dies feifcd of the land with¬ 
out doing any ad to break or hinder the defeent of it to the heir. 
It is not rcai'ojiablc that an efrate which the father gives to his 
daughters as a:i ad of bounty or kiudnefs fhould diminifh the 
portions provided for them by the fetrlement, or fhould be inftru- 
mental to lciien a charge wherewith a third performs eftate is in- 
cumbered \ and conicquently, whatever the daughters claim by 
the will of the father can never be looked upon as an equivalent j 
“ the words of the provifo being, ct if any lands or tenements of an 
« eftate of inheritance fhall,&c.” Some have taken a difference be¬ 
tween the exprelnon ct lands and tenements of an eftate of inherit- 
<c ance,” and u an eftate of inheritance in lands and tenements 
which I take to be too great a nicety, though they are in fad two 
different propofitions : An eftate of inheritance, in common under- 
ftanding, is a fee-fimple; befides, the value of the lands to be 
fold is the value of the eftate in them. It has been admitted by 
thofe who have argued for the moft liberal conftrudion of the 
words, that there are feveral forts of inheritances that are not 
within the meaning of the provifo ; fo that there muft be fomc 
confinement of the general words in point of conftrudion \ for 
the defeent of a reverfion in fee, expedant upon an cftate-tail, can 
never be an equivalent for the poitions intended for the daughters 
Within the intent of the provifo, for it would not be affets to 
charge an heir in an adlion of debt at common law; therefore the 
words muft be underftood fecund urn fubjeftam materiam , and ac¬ 
cording to the intention of the parties. There are but three forts of 
eftates, viz . of inheritance, in poiieffion, orin expedancy. I am of 
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opikiok, ’that whatever eftate, of a pure and abfolute fee, dc* 
fcends to the daughter may be looked upon as an equivalent, even ' 
though the eftate in fee is fubjeA to any the longeft term of years, 
railed for a particular purpofe, as the payment of a fum of money, 

3>et it will be computed as aflets in pofleflion, the term amounting 
only to a charge upon the eftate. As to the eftate* tail In poftei- 
lion, as this cafe is circurpftantiatcd, it cannot be efteemed as a 
fatisfh&ion to the daughters for their portions; for it will not de- 
feend to the three daughters, Amply and folely, as heirs to the body 
of the father, but alfo to them and their half-After, Lady Ann 
Bruce , as four coparceners. I will not fay that an eftate-tatt"%jan 
never in fuch cafe be deemed aft'ets ; for had an eftate been li¬ 
mited in fpecial tail to Martinis / Jillicm and the heirs of his bodj^ 
by his fecond ft me, remainder to him in fee, the defeent of fuch an 
entail might be altcts j but it is not neceiTary for me to give any 
pofitive opinion thereon, hccuufe it is not the cafe before the Court. • 

I (hall onlyfav in general, that admitting fome exceptions, eftates- 
tail are not within the meaning of this provifo ; for lands* of inhe-..^ 
ritance, according to the common underftanding thereof, are lands 
in fee: as where one devifes an eftate of inheritance in fuch lands, 
or covenants to convey the inheritance of fuch lands, the fees ofi 
the lands are always intended. Lands of inheritance to be fold, 
inuft imply fuch lands as immediately upon the defeent, without 
doing any other adt, were valuable to be fold. Now lands en¬ 
tailed are not, for though they may be valuable, yet they cannot be 
immediately fold without doing fome a£t: if they come to an in¬ 
fant, it is not in his power to make them fo until lull age, and then 
he mull levy a line or fufler a recovery; and in fuch cafe the 
defeent itfclf does not make the value, which it inuft to come 
within the meaning of the provifo. Eftatcs-tail were created to 
preferve the bounty of the donor to the donee and his ifiue, and 
the ifl’ue do not claim merely by defeent from the donee, but by * 
reafon of the munificence of the donor through the donee; for 
which reafon, befoie the ftatute 26. Jden. 8. c. 13 an eftate-tail 
Was not forfeited for treafon, but the illue might claim the eftate, 
iictwithftanding the attainder of the donee. No onfe can think 
that the donee gave this eftate to the Marquis William , that the 
daughteis portions might go to another perfon. The eftate of in¬ 
heritance which mult defeend to the daughters, to be an equivalent 
for their portions, mult have the fame qualities as the portions it 
comes in lieu of, for the fatisfaction inuft always follow the nature 
of the thing fatisfted. The daughters, at their age of Axteen, or 
marriage, have an abfolute power over their fortunes, and confe- 
quenily ought to have the fame over the eftate which comes in 
lieu of them, if I owe one hundred pounds and devife to my 
creditor that fum, the devife lhall be a fit is faction foT the debt, but" 
not fo if given on a contingency or condition. By the ftatute of 
Gloucejhr , c. 3 . alienation of lands held by tenant by the curtefy* 
lhall not bar the heir, unlefs he has aflets in lands of inheritance 
by defeent from his father j the cOnitruAion of which ftatute has 
. always 
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always been, that lands and tenements of inheritance in fee mull 
defccnd to the heir, or elfe he is not barred by the alienation and 
warranty of his father. For though the word <c heritage” is general,' 
yet it hath in conftruttion afpecial fignification; for the afTets mud 
re(pe£fc the efTential quality of tne inheritance whereof the heir is 
to be barred $ and that the defcent of an eftate-tail was not aflets, 
for it ought to have been a fee. Befides, the eftate-tail in the cafe 
at bar is a particular one fo attended as not to be conftrued within 
the provifo. By the deed, the portions are payable at fixteen, or 
day of marriage 5 and it is provided, that if any of the daughters 
diaffier {hare (hall go to the furvivor; fo that if one only live to 
fijfi age, (he will be entitled to the full twenty-five thoufandpounds : 
Jn this cafe the Lady Ann Bruce becomes coparcener of this efete » 
and confequently, if (lie furvive, the whole eftate comes to her* 
which is directly contrary to the provifo. Now a fee in pofTef- 
fion would defcend to the whole blood, which an entail does not. 
The argument, that the Lady Ann may ’die firft and fo her part 
furvive t<f them, is not fufficient; for an equivalent muft be cer¬ 
tain, and not depend upon any accidental contingency. As to 
the reverfionary eftate-tail expectant on the death of the Lady 
Halifax , everything laid againft an eftate-tail in general will be 
good againft a reverfionary eftate, with this further confideration: 
The term of five hundred years is created as well to provide main* 
tenance for the daughters as portions ; and from thefe reverfionary 
eftates yielding no prefent profit, no maintenance can be raifed. 
Befides, (hould thefe daughters marry, their hulbands can do 
nothing to thefe eftates ; no fine can be levied, nor recovery fuf- 
fered for want of the freehold,.nor can the hufband be tenant by 
the curtefy. So that I am clearly of opinion, that thefe eftates 
are nor, within the provifo, fiich an eftate of inheritance as can be 
^accounted an equivalent. 

As to the queftion, Whether Sir George Seville l hall be ac¬ 
countable for the profits, or the timber cut down, he being tenant 
in poftefiion, without impeachment of wafte ? i am of opinion 
that he is accountable for neither \ for the demandants come before 
the Court only for their portions. 

Str Joseph Jekyll, ATaJler of the Rolls. The provifo in this 
cafe, upon which the queftion arifes, is conceived in very unufual 
terms. It is provided, that if all the daughters die, or are advanced 
in marripge, or have an equivalent, the term (hall be utterly void. 
The general and more proper way is," that the term beconveycdovcr 
to the perfon or perfons to whom the next and immediate rever- 
fion or remainder fhall belong ; if there is a particular equivalent 
or fatisfa&ion, by defcent of an eftate. of inheritance, the term 
fro tanto to ceafe, and the refidue of the portions only to be raifed. 
.1 mention this matter, bccaufe I take the queftion now depending 
to be rather a matter of law than equity. Whether the term of five 
hundred years is fatisfied or no ? It depends on the conftru£ti©n of 
the condition or contingencies coiftaincd in the provifo: if they have 
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tapperied, the term is ceafed and void; if not* it continues? fo 
me term ceafe, the trull of the term mud by confequence do fa 
too, and fo £ contra: this removes the authority of mjwy of the 
cafes that have been cited at the bar, which relate only to equity* 

I agree, that this Court inclines ftrongly againft giving children 
double portions, in order thereby'to prevent the double charging 
of men’s eftates. In the cafe of Kemijh v . Thomas , which was 
decreed on the ninth of March 1697, it was faid by LordSomers, 
that it is not enough to fay, that, where portions are provided for 
children by one deed, and afterwards, by another deed, the father 
further provides for them, the fccond provifion (hall go as of 
the firft portion, though there is nothing exprefled in the feemi 
dee<4 that it was intended as a fa|isfa£hon; for unlefs the deei 
fhew expi cfdy that it was intended -s an additional portion, the 
presumption ib that it wa* in fitisfadlion and m lieu thereof, for 
tamtty eftetes (ha\\ not he doubly charged. In that cale, by two 
• fett\ements different fums of money w^.ie appointed i they were li¬ 
mited to be railed ondiffuent eilates, the times of payment diffe¬ 
rent, aid uLliue»u ihv- piovihun for the children until they came 
to age; by the lecond theie was an augmentation of the jointuie 
of tnc wiic piov idecl for her oy the mfl ; from whence it was argued 
to be the mention cf t e Lther, well to increafe the piovtiion 
tor the children the jointure of the wife. yet it was decreed, 
that only one of tlw poitions fhould be 1^ Ld; foi the intention of 
double po* i ^ is .null be x. *prefs, the piefumption being on the con¬ 
trary lldt, thrtt the cllatc-. (hall not be twice charged. There were 
but twoeafes cued at the bar nt ccfiai y to bt here mentioned; one was 
Dufftild v, if, in the thiid year pi U\U am and Alary^ in chan- 
cciy: A'’j:^/i* > ',onliisindriiu^e,covc , ''mt':Jto{laiid£eifedofhislands 
to himfdf (oi life, to his v\ ife for life, remainder to his firft and every 
othei fon 111 till male, n nai»i ler to all _r.d every daughter of that 
marriage, until the n< xt heir lhould pay to a :d gndlfgft them the* 
fiim of three rhoufand pounds , lie afterwards dji*rftl£aving a fon 
and two daughters, and a.vkd by his will, amaifgli: feveral other 
legacies, to ms eldeft daughtei feven bundled pounds, and to his 
youngett fix hu°drad pounds; and dcvifid tohisfon all his eftate, 
upon truft to fell to fatisfy hi-, legacies; *nJ afterwards the fon, by his 
will, dev lies the eftate to his uncle, bwing heir-male of the family in 
tail, rumt.ndu ovu ; and gave all the refidue of his eftate, real and 
pcrfbn.il, to his two ftftcrs : which rcjuluum amounted to no more 
than the value of the three thoufand pounds provided for the 
daughters by the niarriage-fi.ttU\ncrit. After the fon’s death the 
daughters brought then bill to iccovcr the three thoufand pounds 
provided for them by the (cttlcir.cKt, Lur it was difmiffed, becaufc 
the daughters title was at common law to the land; the limitation 
being toallandcvci y daughter,until thenext heirpaid them three thou*-, 
land pounds. Hut afterwards, ttic twenty-fdth of Qthbcr , 4 . P¥ith 
the uncle prefened his bill for relief, iuggciiing that the thirteen 
hundred pounds given to the daughters by then father’s will, ought 
to go in part of latisfa&ion for Hoc three thoufand pounds, and the 
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ffcfidiiary devife by the ion, amounting to more than the valueef 
three thoufand pounds, ought to be efteemed a full equivalent for 
th$ fame portion; of this opinion was the Loro Chancellor, 
and decreed that the daughters fhould convey the eftate to their 
unde accordingly 5 but this decree was afterwards reverfed in 
THR HOUSE OF lords, and confequently the daughters had as * 
well the portions provided for them by thefettlement, as the thir¬ 
teen hundred pounds dovifed by the father, and the refiduary de¬ 
vife by the fon. This, though it has fome refemblance to the cafe 
at bar, is different.-—The other was Hillcox v. Hillcox, cited by 
nance in Lane 9 s Cafe, Trin. 1706, the fir ft Term when the feals 
vdre delivered to theLoRDCo wper : one covenanted to fettle land 
jfy the ufe of himfelf for life, remainder to his firft fon in tail, with 
leveral remainders over \ he did not fettle any lands, but died 
feifed in fee cf lands of two hundred pounds per annum *, and it 
was decreed, that the lands Co defeended, (hould be accounted as 
an equivalent for lands Co covenanted to be fettled, for this invin¬ 
cible reafon,that the fon had abetter eftate in the lands fo defend¬ 
ed than he could have had in the lands to be entailed, and confe¬ 
quently were more valuable; but the Court, for the benefit and ad¬ 
vantage of thofe in remainder, ordered the fon to fettle the lands fo 
defeended to the fame ui’es that the lands were covenanted to be 
fettled to. 



The first question in the cafe at bar is, What lands 
coming to the daughters, by a£ of the father, can be efteemed an 
equivalent according to the provifo ? In the firft place, where the 
value of the land is mentioned, the word u defccna”Js only ufed ; 
where it is provided for lands oHefs value, the words are, u left to 
c< defeendand in the laft place, which makes this queftion, it 
is faid, tc fo left to defeend or come.” 1 am of opinion, that 
the laft words are relative, and by reafon of the word u to'* are 
Velative,and refer to the place where “defeend” is only ufed; however 
<l come” and u defeend" are fynonymous terms ; u left to defeend,*' 
is no more than M permitted to delcend,” when the defeent is not 
broke by devife or cttieraA; fi>rtheprnvifocould never intend to ex¬ 
clude the bounty o {Lord William to his daughters : So that I think 
fuch land only as descends from Lord William can be cuntlrued to 
be within the provilo. The value of the lands is to be made at 
the time when the portions are to ceafe, wholly or pi 0 tun to , that 
is, at the defeent of tne land. An eftute-tail is an eftate ot inhe¬ 
ritance, and is defcendiblc (a), and at jCornmon Liw was a fee, 
and tnc whole efface was in mm ; and the iiiue, though faid to 
claim per form-m don i, yet claim as illue, and not by purchafe* 
,But tne rule in Gregory's Cafe, in Coke's Sixth Report , that 
\yrba eeefuivcca thall be taken in digmoriJenfu , generally holds 
good. If* lands m tail will fee are to tnem their portion, ii> 
.the ffme manner they are an equivalent, or clfe not (£). Now 
in the money they have an abfolute fee \ in the lands, an entail; 
the money they may difpofe of in their minority, and by wul \ of 

(a) Co. Lit. 9. a. (6) Ycruen'y Cafe, 4. Ca 3. • 
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SAvxttt the entailed land they cannot. The difference between this and 
S *** ®* c ^ ,an 8 c is only, that in the latter the parties contra# for them- 

AVIt ** felves, in this the father for the daughters; and if on* exchange 
they cannot contra# for want of like eftates, it would be abfurd 
that they could do fo in this. This eftate-tail m pofTeffion is not 
therefore an equivalent. Then nothing is to be faid for an eftate- 
ttil m reverfion. 

Pratt, Chief JuJliee. The intent of the provifo is, that the 
daughters fhJI have twenty-five thoufand pounds for their por¬ 
tions, and that it (hall come to them from their father, my Lord 
£ a !and> as appears throughout the whole marriage-fettlemw. 
Thf LordEadand had an eftate-tail made to him by his father Mob» 
quis George \ this provifion is then by their grandfathu, and not thV 
father, as it is directed to be by the marriage-fatlement. Though 
the iflue in tail claims through the father, \ ct it is per foi mam dom 9 
and he has as good a title as his fathci had* and his father could not 
charge it. If my Lord Ealand had reduced the eftate i»to a fee, it 
would have been an equivalent, but it muit never be confidered 
as fuch until made fo. The eftate that was to defeend from the 
father was to be an eftate of value to be fold, and tftate-t ill while 
luch cannot be valued, it was not the intent of the parties that it 
fhould be fold, but only that it fhould be valued as if it was to be fold. 

An eftate-tail can no way anfwer in quality the portions to be paid. 

Parker, Lord Chancellor. Mr. Justice Tracy has fent 
me his opinion (0), but defired me not to read it in court: It is 
in genera], that there is no equivalent, that the lands are to be 
valued at the time of the defeent; and, that none of the eftates are 
within the meaning ofthe provifo I am of the samf opinion ; 
for the reafons given muft convince anybody. An eftate-tail is no 
equivalent for twenty-five thoufand pounds, the fccurity of which 
is the mam defign. Infancy being a legal difabiht), in cafe the 
eftate was fee, it might be removed by a# of pirliamcnt to make 
a marriage-fettlcmcnt; but 1*1 cafe of an eftate tail it will not, 
becaufe others in remainder and reverfion *rc concerned. They 
may reduce the entail into a fee, but not before they come to age, 
which is a chance that they may. A devife to one, generally, is 
but for life; but a devife upon condition to pay money, though but 
ten pounds, and the eftate is one hundred pounds per annum 9 
is a fee; becaufe if he fhould pay the ten p )unds, and have but 
an eftate for life, by chance he may lofe by it, and the law will 
not put a man to run any hazard or chance. Then it muft be an 
eftate of value to be fold. Eftates in fee have their value in them, 
but an eftate-tail has not. The intent of the marriagc-coatrack 
was to facure fo much certain to the daughters, and not to png* ’• 
vent anything farther that the father fhould pieafe to do for them. 

And there was a decree accordingly. 


(a) Set t‘ tp.moh tcrlotW) 2 Atk 461, 


Hobbey 
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Hobbey again ft Thornhill. 

AN action againft an executor of an adminiftrator for a debt 
due by the inteftate. 

An exception was taken to the declaration, that it does not (hew 
a fufficicnt wafting to intitlc the plaintiff:* to this a&ion by virtue 
©f 30. Car . 2. c. 7. it is only faid, that in ufum fuum proprium 
convert it. In Saunders , 308. it is vendidit et in ufum fuum pro¬ 
prium convertity ita quod execution, fieri non poterity and held bad ; 

fame of elongavit ct in ufum fuum proprium convcrtity %. Sauna* 
403. and the Feafon is, for that the defendant might convert to his 
■»v*own ufe juftly, for a debt due to him from the inteftate. # 

Pratt, Chief Jufiice. The declaration is in the very wordi 
of the a&, and is primd facie well enough, and intends a wafting $ 
if there is anything in the defendant’s cafe to (hew there was no 
wafting, # he ought to fct it forth. * 

Eyre, Jufiice. It is the intent of the a&, that the executor 
or adminiftrator (hall be anfwcrable for what remains in his hands* 
though not wafted or converted to his own ufe. The cafe cited 
is, where they fued an executor to have judgment de bonis propriis 
upon a devafiavit. 

Fortescue, Jufiice. The declaration is good to a common 
intent, and therefore well. It is true, that an executor may retain 
to his own ufe for a debt due to him; but primd facicy or to a 
common intent, a converfion is a devafiavit . 

Judgment was given for the plaintiff. 


An action # 
againft an 
ecu for of an ad* 
miniftraCor, 
ftat.ng that J* 
had anvtrtid lip 
good* of tfc if%» 
teftate fa vis aw* 
vjc f it fluent. 


c» 


Anonymous. Cafe 418. 

reference to the master to enquire into the irregularity a ca. fa. cannot 
^ of procels upon a feire facias againft bail, the judgment was be ' taken out 
by confent of the defendant ita quod cefjct exccvtio until fuch a day ; againft bail, * 
before which day the plaintiff’s attorney fued out a capias adfat is - a “JF* 

faciendum to charge the bail, and had it returned non cjt inventus, 

Per Curiam. They cannot take out a capias adfatisfacien - 
dum to charge the bail during the ccffet executio. 

And all proceedings were fet afidc. 

In this cafe it became a queftion, Whether, during the cejfel 
axecutioy a teftatum capias adJatifaciendum in order to have execu¬ 
tion in another county, may be fued out ? 

The Mafter faid it might; but THE Court was filent as to 
that, it not being before them. 

Bba 


Reed 
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Cafe 419. 


Reed agaihft Rtw. 


Declaration in INDEBITATUS ASSUMPSIT for boarding the defendant's 
ajffumjfu for * child, an infant. It was objected, that an affumpfit did not lie 
bp.nfng anin.rfbr it; and i. Pent. 2G8. 1:93. Salk. 23. were cited. 
fam ‘ Pr att, Chief Jufticc. In thofe cafes the goods were fold to 

*. w.lf 141 the fon, and the father affumpfit for them. But this is fufficient 

W.jf. 388. to g roun( j an affumpfit % and need not be laid in an adtion upon the 

*' cp. 7 a * ca f c . f or this j s at the defendant’s requeft and credit that the 
c plaintiff provides boarding for the defendant’s child, an infant. 

, Judgment for the plaintiff. ^ 


Cafe 420. 

In pleading, 
whatever is ma¬ 
terially alleged 
and not traverftd 
is admitted. 

S. C. Stra. 297. 
S. C. Fort. 356. 


• K 

Nicholfon againjl Simpfon. 

A CTION on A bond, conditioned to pay the cofts on an affir- 
mat ion of a conviction of deer-ffealing. After oyer of th$ 
condition, and it being fe^forth in hac verba, the defendant pleads, 
that the conviction was lifveraffirmed. Theplaintiff replied, that 
Jt was affirmed. Demurrer and joinder. 

Mr. Coningsby. In the conviftion, the killing is faidto be 
111 ——— Chafe ; in the condition, it is faid to be in JVvmerick 
Ground. In the condition it is faid to be done on or about the 
third of Auguft ; the conviction fays, between the laft day of July 
and the fixth of Auguft . But the differences, if material, arc 
helped by averments in the replication, that IVinnerhk Ground is 
part of the Chafe , and the fame ground as is mentioned in the con- 
vision j that the time is the fame ; that it is the fame killing 9 
and that the defendant was never convicted of killing deer except 
that time. Such averments may be made, 4.. Co. 71. 8. Co. 155* 

11. Edw. 4. c. 2. C?o. Car. 320. 501. Where tne tilings can, 
poflibly be the fame/an averment of identity helps tliefo variances. 
2. Lut . 1414. 1419. 3. Lev. 179. It tilde averments are true,, 
they may be travelled ; if they are not traverfed, they are admitted. 
2 . rent. 170. 

Mr. Agar contra. The variance is material, for a particular 
place in the Chafe, and in the Chafe at large, are quite different. 
They do not in the replication alftgn any breach of the condition. 
When a perfon is to do an adt fubiequent to another, and the de¬ 
fendant pleads the firft adt not done, the replication, that it was 
done, muff go on and ihew a breach in the non-performance of 
the A-Cond adf. As if there be a plea of no award - 9 the jeplicati.m, 
that there is an award, muff go on and fhew that it is not com¬ 
plied with (a). I. Saur.d. 102. Indeed, where the plea admits 
the fadt, and pleads an excufe, as a releale,the replication need not go 
any far her. 1. Saik. 1 ,»8. 

Mr. Conxngsby in reply . Pleading a collateral matter admits 
a breach. 


(a) See The Attorney-General v. EJIiflon, x. Stra, 191. 

Pjlatt, 
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^ Pratt, Chief Juftice. The averments are of a matter of fail 
' confident with the convi&ion then to be allowed. If they had 
aligned a breach, you could not taice advantage of it, for it would 
have been a departure from the plea. A collateral matter pleaded, 
puts the event of the caufe upon that. 'I'o be obliged to afftgn a 
breach, is only in cafe of an award; and that flands upon this 
fingle reafon, that an award may be good in one part and bad in 
another; therefore you affign the breach to fhew the Court that 
you infill upon a breach in a part of the award that is good. 

Powys, Eyre, and Fortescue, Jufticesj were of the fame 
opinion. 

The Court accordingly gave judgment for the plaintiff. • 


Nicholson 


agamji 


Simpson* 



EASTER 



EASTER TERM, 

The Seventh of George the Fir ft, 

i N 

The King's Bench. 




Sir John Pratt, Knt. Chief JuJIice. 

Sir Lyttleton Powys, Knt. 1 

Sir Robert Eyre, Knt. (• Juftices. 

Sir John Fortefcue Aland, Knt. J 

Sir Robert Raymond, Knt Attorney General. 
Philip Yorke, Efq. Solicitor General. 


Bayly againft Burman, Elway, and Others. Cafe 421. 


F 


AZAKERLY moved to join four declarations into one, on Declaration in 
affidavit that the alfault, if any, was committed at the fame * ffault againft 

. . * fhur rannnr h* 

time and place. 


four cannot bo 
ioincd. 


Per Curiam. It would be inconvenient to the plaintiff; for 
the other defendants as fevered may be ufed as witneffes, which 
cannot be if joined. 


Fazakerly then moved to plead, not guilty and fon ajfault Th« Court wOi 
demefne • not allow net 

guilty and fon of* 

Per Curiam. Thofe pleas are inconfiftent. We have al- J*"!* be join* 
lowed two pleas that are fo in cafe of executors, becaufe the etim 
matter of defence does not always lie within their knowledge, but 
the defendant knows his own defence. 

The Court denied the motion* 



Stephens 



I * 
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Cafe 422. 

Declaration on a 
prpmiffor) note. 


Cafe 423. 

4 

An indi&mcnt 

for a fraud can¬ 
not be quaihtd 
on motion. 


Cafe 424. 

In what cafe 
pyer may be 
pnjed. . 


Cafe 425. 

Order of baf- 
taidv. 


Stephens agaittjl Carelefs. 

A CTION on a promissoAv note. —Exception, That it U 
quondam notam foe billam y and therefore uncertain to which 


the defendant fhall anfwer. 

Pratt, Chief fujlice. It is the ufiial form. 
Per Curiam. Judgment foi tht plaintiff. 


The King againjt Gibfon. 


TNpICTMENT 

quafh it, for that 


for felling by meafures unfealed. TV loved to 
it is uncertain; that he fold to feveral of the 


king’% &c. feveral meichandizes by feveral meafures unlawful and 
unfealed. Styles , 186. 


Pratt, Chief JuJIlee. If it is ever fo bad, as it i^a matter 
in its own nature a fraud and a cheat, you may demur ; we fhall 
not quafh it on motion, though it is not fo much as fajd illicit nor 
any fraud alledged. 


Anonymous. 

tF oyer of letters of admimftration lhould be granted ? or, If they 
^ mu 1 ! dem?nd oyi before the rules for pleauMg are out, and not 
before the time for pleading is out ? 

Pratt, Chief JuJhce. Whatever one party is to bring into 
court, the adverfe paity may crave oyer of, but* oyer muft be 
prayed before the rules for pleading are out. 


The King a gain ft Jenkins. 

JpAZAKERLY mo\cd to quafh an o^dlr of bastardy. 


TiRST i xceptic n. It does not appear n any part of the 
oidei tint they aie jufricts, or tint one is of the quorum; it is 
only let forth in the title, which are not the words of tne juft ices. 

Second except ion. It does not appear that the child was 
born, or was in the county: it is in the title of the order that the 
panfh-church is in tht county. 

Third i xception. They have ordered fecurlty. 

Pratt, Chief fullice. 1 he order mufl be confirmed, for the 4 
title ate the woids of the juftic:s , but as to the fecurity, 
it muft be quafhed. 


« 


Anonymous. 
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Anonymous. Cafe 4?& 

pER CURIAM.—Though a perfon has made his efcape from A prifoner who 
* the marfhal, yet if he return, he is again in the marfhal’s Scapes andn* 
cuftody, and cannot be taken by an efcape-warrant. fulcuftody, 

The defendant, in this cafe, had efcaped, but returned, and was 
taken by an cfcape-warrant when out upon a day-rule. 

The Court ordered the warrant to be fuperfeded, and the 
defendant to be delivered to the cuttody of the marfhal. 


The King again/l The Parifh of Iflipp. • Cafe 427. 

'T'HE case, on a fpecial feflions order, appeared thus : In what cafe th» 
Henry li'ilfon % at the ftatute, was hired by William Jones abdnccofafer^ 
for a year from Michaelmas then next; and during the year wUft 

he was fiek two days, and went for three days to fee his mother ° ot p r cvcnVhi* 
who was Tick; but upon his return his matter received him again, gaining a fettle* 
deducting fixpcnce off his wages for the time he had been abfent, ment, 
which he agreed to. At the end of the year the fervant went to a 5. c srra. 423. 
ftatute againft his matter’s leave, the matter faying he fhould go S. C. Fort. 305. 
for good and all; he refufed to go on thofe terms, but did go and 
returned no more. During the fervicethe matter often faid, that 
the fervant fhould not gain a fettlement at Iflipp- 

Mr. Hawkins. A difcontinuance or cejfer of a fervice in 
the middle of a term, prevents a fettlement as well as at the end. 

I/a fervant lie out one night, the matter is not bound to take him 
again or pay wages for the time paft (<7). The matter and fervant 
lhail not by their agreement make the parifh liable that was not fo. 

Pratt, Chief Juflice. The matter may give his confent to 
Jet him go. Then if he is abfent for any time without leave, the 
matter by taking him again gives his confent. 

Eyre, Juflice . The fervice for a yearmuft be fuch as ufually 
fervices are. 

This Term Pratt, Chief Juflice, delivered the refolution of 
THE Court —During his ficknefs he was in fervice (h). The 
matter receiving his fervice again, when he went to his mother, 
continues his fervice within the intent of the aft; for he has dif- 
penfed with his abfence. As to the lad faft, as this cafe is, it is well 
enoughs for firft, the fervant in a dutiful manner delired his mart, r’s 
leave tq go on an honett and jutt account, and the matter ought 
not to have refufed it; and the fervant not agreeing to the di Ablu¬ 
tion of the fervice, but inhfting upon the continuance of it, and the 
‘matter having refufed the liberty, although he did not return itis fuf- 


(a) See Rex v. Marlborough, 12. Mod. S. C. 494. 
402. *• S. C. 675. 

~ (*) See Rex v. Chriilchurch, Bunr, # 515. 

. 1 • * 


Rex v. Madlington, Burr. 
Rex v- Sharringion, ». Bote, 

\ 

ftcient 
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The King 


agaiufi 


The Parish 
or IsLirr. 


ficient to gain a fettlement 5 the rather, for that it appears in tjcr 
order that the .nailer ieveral times laid, that his fervice fhould not 
gain a lcttlemcnt. 


Therefore he is fettled at dJVpp. 


Cafe 428. Cumber againjl Wade. 

The error of TERROR from the common pleas in an action of aflumpjitj and 
vnakingtime and J2j f eV eral promifos for work, for fifteen pounds. The defendant 

tlwUruc^aid 1 pl cat kd, that ** was a g rcc d between the plaintiff and the defendant, 
cdbythcftaiutci that the defendant fhould give a note for five pounds, payable in 
Qi'J< 6 f*k. fcur/cen days, which was paid and received in fatisfadlion. Repli¬ 
cation, that he did not give the note; and put the time and place 
in iffuc. Demurrer after iffue joined. 

Reeves. The plaintiff, by reply, has made the day and place 
of giving the note part of the iilue, and that is ill. % 2* Soun¬ 
der 317. 

Wearge. By confcnt of the parties and leave of the Cpurt they 
may waive the if.ue; be fide?, it is aided by the llatute of Amend¬ 
ments, which aids an immaterial ifliic ; then an immaterial part of 
one is aided, and the day and place is immaterial 5 therefore, upon 
application to the Court, the day may be ftruck out of the decla¬ 
ration. 


Reeves. After iflue ipined the record is clofed; had it been 
waived it fhould not have been entered on record, and that it is on 
record fhews that it is not waived^ 2. Keb. 277. This iffue is 
the fame nature as payment before the day to action on a bond. 


To an ajjimjjit Wearge. The plea is ill. The promiffory note cannot be a 
for fifteen founds fatisfadlion to the indebitatus ajfumpfiu for it is the fame fecurity (a).' 
fcr work and la- q i1c f, on( j j s not afatisfa&ion for another (3). The reafonof thofe cafes 

the r> defendant conclude a promiffory note from being a fatisfadtion to a promife. 
gave the plaintiff This is five pounds for fifteen pounds, and at a future day; the 
a note for fin e no tc only gives a right of adlion fourteen days hence, the other is 
founds in fatis- a p re f e nt right of action. Adtual payment of a lei's fum is not a 
faction, is bad. f at i s f a £fcj on ( c ^ unlefs paid before. 


S. C. Sera. 426. 


Tee. Where accord is pleaded, it muft be a matter that the 
Court can adj udge a fatisfadlion (d). The reafon why a bond does 
not fatisfy a bond is, that it does not give a higher remedy. The 
note does not giye an immediate remedy ( e ). 


Reeves. As to the fum alledged in the declaration, there may 
not be ten pounds due, for the fum is open, and the jury may givf 
damages; it is not then like the cafes of bonds, which is a fum 


(*) Hob. 68. (</) Cro. Jac. xoo. i. Roll. Abr. 129. 

( b) 2. Ktb. S04. 3. Mod. 225. Cro. Eliz. 728. Yelv. 124. i.Lut. 57. 

(r) 5. Co. 117. Leon. 19. Moor, 677. t (/) Dyer, 356. Lmw, *537. 

certain. 
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rtain. A promiffory note differs from the former, for it reduces 
' to a certainty what is due, though the fame in nature, 

Wearge. Though fifteen pounds is on bond, 
may be paid. 

F azakerly. The note reduces the debt to a certainty, makes 
it transferable, and he may pay a debt with it, which the Am¬ 
ple contra£f would not. The defendant was under no obligation 
to give the note. A bond is not a fatisfaftion for a bond ; not be- 
caufe it is a cbofe in aftion* but becaufe it is the fame thing. Chofes 
in a ft ion have been fatisfacfion for chofes in aft ion. 1 . Mod. 256. 265. 
2. Mod 43. 1. Roll. Abr. 122. pi. 10. So is an account (fated, 
Raym . 450. 1. Salk. 76. A fum of money awarded, is pleadable in 

bar before performance. This award is a cbofe in aftion* as ufell as 
the note; and all the difference is, in one the parties, in the other 
the arbitrators, fettle what is due. Suppofe the note had been en- 
dorfed over $ the defendant, if this was not a fatisfa&ion, would 
be liable 10 the Ample contract too. 

Pratt, Chief Juftice. A leffer fum cannot be a fatisfa&ion 
for a greater in money paid, then furely a note cannot. Stating 
accounts is an a£fual fatisfadfion of the debt. 

Eyre, Juftice. One may recover on an indebitatus ajfumpjit after 
a note given, therefore it does not deftroy the debt; it is fomc- 
thing better as negotiable, but being a cbofe in aftion* it cannot be 
a fatisfadfion, Roll. Abr. 470. • I. Brow . 71. 47. not even a re¬ 
cognizance or (fatutc ftaple. Higgins 9 Cafe* 6. Rep . A cbofe in 
a ft ion cannot be a fatisfadfion, becaufe it muff be an immediate 
prefent one, without fuit. • 

Fortescue, Juftice . The adl has made a promiflory note in 
the nature of a bill of exchange. As to Ave pounds for fifteen 
c pounds, the jury might not give two pounds damages; then re¬ 
ducing this to a certainty puts him into a better condition. A bond 
payable before the day of a former bond, is fatisfadfion. Why ? 
Not becaufe it extinguishes the debt, but becaufe it puts theplain- 
tiffinto a better condition. I cannot fee the difference between 
this and an account (fated ; for in the one cafe the parties agree 
the fum, and in the other the defendant gives his note for it. 

Eyre, JuJlice. An award is not pleaded as accord and fatisfac- 
tion, but as a determination of the matters between the parties, in 
the nature of a judgment, and is pleadable in bar to an adfion on a. 
bond. 

This Term Pratt, Chief Juftice* delivered the refolution of 
the Court.- —T he plea is not a good plea in bar ( a ). If it had 
been afecurity of a fuperior nature, it would have been an extinguiih- 
*ment: accord and fatisfadfion would bar; but five pounds is not a 

[a) But fee Taylor v. Baker, 5. Mod. nttU. Kcarflcy nr. Morgan, 5. Term 
136. Hardcaftle nr. Howard, Hilary Rep. 513. 

Term, 26. Giq. 3, a. Term Rep. 2%^ 


yet ten pounds 
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fatisfadfion 
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fatisfa&ion for fifteen pounds. He had an aflion on fimple co ttf* 
tra£, and it is but a fimple-contra£fc ftill, and therefore cannot be 
a fatisfa&ion. 

Judgment for the plaintiff. 


Cafe 429. Sibbord Agdhift Quin. 

la what cafe the a CTION on the case. The firft count was for money had 

Snchreums^ ^ a T d received; and the fecond, on an account Hated. Plea 
'jurifdi&on a. to ^ jC j'Jcifdi« 5 ^ion of the Court, that the defendant was agent under 
gamft'aa infc- the plaintiff, who was a colonel of are^irr.viit ; and that the money 
nor court. was due, as fuch, for natters concerning the army; that by the 
ftafute *5. Geo, r. no procefc lhalJ ifl'ue touching fuch accounts 
until commiilioners have determined it. Demurrer and joinder. 

1 here were feveral exceptions to the plea : That it being a plea 
to the junfuiclion, ought to be certain to every intent t ; and this 
only Is concerning the army, but dot s not aver that it is luch a debt 
as the commiilioners have a power to (lateand determine. They 
-do not Ihew any ccmn'.ifiioners appointed. 

And this Term Pratt, Chief Jujlie gave the refolution of 
THE Col RT.—-That they were all of opinion, that the plea was 
not good, and they muft anfwer over. If the plea was corn- 
menced when had no jurifdidlion, though the jurifdi&ion had 
again arifen by the expiration of the temporary authority of the 
commifiioners, yet we fhould have no juri(di£lion; for the firft 
procefs failing, all that follows fails, 

Cafe 470. Cutler againfi Goodwin. 

A releafe ot part T>R ANTHWAITE. This is a writ of error on a judgment in * 
of the damages J.J tue common pLas ; theie are feveral counts in the declaration ; 

ooes not reicale , F . . . . rr i 

any oi me cojis ° IlC was * ana a remittitur as to damages on that count. Hob* 

j.vcu by die 178. and I pray that judgment may be affirmed. 

JUry ' Sieves. i here are feverJ damages and entire cods; the 

damages are releaf d to one count, and entire coils taken. The 
cafe of entre dan ages is not the lame as this ; for if any count is 
good, the plaintiff is entitled to the whole coils, which arc the ex- 
pences he has been put to. Damages are for what arofe before the 
* writ brought, Baker' s Cafe, 5. Co. 104. Coils muft be entire, and 
cannot be ieparate for every count, as damages may. to. Co. 117. 

Pratt, Chief fujiice . The jury gives but the common cofts, 
and the Mailer taxes the reft, and confiders ami mcreafes them on!y t 
in re(pe<St of fuch counts as aie good ; there are an infinite number 
of records that arc fo. Therefore, 

Per totam Curiam, the judgment was affirmed. 


» 


Bodmin 
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Bodmin again]} Pyke. Cafc^v 

ATa trial at bar. — Pratt , Chief Jvftue . Where a Evidence. 
** deed is to be proved, the Court will oblige the parties to 
produce the living witnefs, before they will admit any circum- 
ftantul evidence ; and although in this cafe the witnefs denied hi9 
being prefvnt at the execution, the circumflantial evidence given 
afterwards lb prevailed, that the jury found for the deed. 


The Pariflh of Gravcny ci^ai/ift The Parifa of Feverftiam. Cafe,43i. 

S ARAH MAKl STREET was hired to George Jackfon,* wo- a fervant is feu 
thirds of whofe houfe was in Graveny and one-third in Fever - ^VSclithefer- 
jham\ (he lodged in Fever]b'im y and the mailer in Grnveny . The vice i* p , r f orm * 
{pedal order of felTions adjudged her fettled where the fervant lay. ed. 


Exception. 
an apprentice. 


Inhabitation is ncceflafy for a fervant as well as 
Salk. 533. 


S. C. Fort 22 t. 
S. C. Bott, 455. 


PraTT, Chief Juftice. The fervicc is what gains a fetdement, 
and it does not appear where that was performed ; and whether we 
can’take that by intendment is doubtful; fo that it may be necef- 
fary to date the fail, before we can judge of that part. If there 
was a (hop in one parifh and a houfe in another, and a (hopTcrvant 
performed his fervicc in the fhop and lodged in the houfe, the fet- 
tlcment lhall be where the fhop was. 


The rule was, to (hew caufe why it fhould not go to a Judge of 
aflize to fettle the fait. 


Wright agabijl Hammond. Calc 433* 

S PECIAL CASE agreed at nijip? ins in Ke*'t, Thetitlcof thelefTor Conftrudtion 
of the plaintiff was as heir at law, and of the defendant under a a dcVlfe * 
devile in a will, which was as follows: The devitm, tenant for life, s. C. Stra. 427. 
remainder to his wife for life, remainder to nei right hens, makes Comy. 13. 
this devife : 44 M> lands in Ji oolwtch my wife is to have for her * 
i« Jite i after her deciui'c of right it goeth to my daughter Elizabeth 10 1 
u f or ever, if ihe hav*. h irsT; if my daughter die without heir in 
44 the life of my wife, and my wife docs not marry again and nave 
44 children, I give, ” 

Laft Term Keeves faid, The queftion is, If the defendant 
Could cake, and how or when he Ihould ? 

The firft limitation is to his wife for life, thentohi* daughter in fee, 
then the devife inquefhon, which mud be void, foi «lee cannot tie* 
pendonafee {a), lfadevife isMauaeir lor ever, and tor default of 
heirs, to one who would be heir of UK nrit devifee, it was adjudged an 

Ca} Set Year. Book 19. Utn. %. fo. 3 . l. Cro. 75. and Lev. 7Q. 

w J eftate* 



n 
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WireaT eftate-tail, but here the remainder was given to one who eouM^ 
W not be heir to the daughter. But the fir ft claufe is not a limita- 

Hammoho. t j on ^ w jjj^ jj ut a d ec j arat i on that the lands were fo fettled. 

2. Vent. 56. 3. Lev . 2(59. Then it is the feme, as to the con- 
ftru&ton of the will, as if thofe words were left out. Hob . 13. 
which makes the will thus : w If my daughter die before my wife, 

4C without heirs, and if my wife do not marry again and have 
11 children, I give, &c.” This is a contingency to take after the 
death of a perfon, and is too remote to make an executory devife. 
Vaugh . 216. 

Serjeant Chesshyre contra . It is by conftru£ion of the 
intent, not by law, that a devife to one for ever makes a fee; but 
where there is a remainder over, although it is to one and his 
heirs, the intention (hall be conftrued an eftate-tail. A remainder 
over to a perfon that would be heir at law, converts it into an 
eftate-tail. 2. Cro. 415.449. 1. Roll. Abr. 836. As to the 

firft claufe it is thus, cc If (he has it, I confirm it to my wife; if not, 

11 1 devife it | and that my daughter mud have it as heir, if I do not 
<c other wife difpofe of it, I give it her for ever, provided (lie has 
u heirs.” This is not a contingent remainder, but an appoint¬ 
ment, when it (hall take effe& upon what muft happen, though 
when is uncertain. 2. Cro. 416. IVebb v* Hcrring % 1. Sound. 
144. 152. 3. Cro. 323. 

This Term it was rfsoi ved by the Court— In the cafe 
of Webb V. Herring the lav/ is fettled, that a devife over to a 
ftranger, (hall be no alteration of a pnor devife to the heirs of the 
devifor. We a e of opinion, that the firft claufe is no devife, 
for the woids are, <c the wife is to a have, See. 9 * and the lands being 
found fo fettled, this is only a declaration of the teftator how his eftate 
was to defeend; and this being fo, Elizabeth takes thefe lands as 
heir at law (<j) ; and then, if this takes place, it muft be an executory # 
devife on the contingencies mentioned in the will. Floydv. Cary y 
in chancery, a devife if a man had no heirs male of his body, ad¬ 
judged an executory devife. The words are, u if the daughter 
44 die in the life of the mother, or without heirs.” This being a 
remote contingency of a pci Ton’s dung without heiis, which may 
never happen (£), it can never take place as an executory dev i(e ; and 
as a contingent rema.ndtr it cannot, there being no particular 
eftate : Therefore the heirs at law of the devifor have good title. 

(«) See Wright Wright, 2 Vent. (/>) Core v. Goie, 2. Scia. 938. 

37. Bamficld i /. J’oplum, j. Peer. 

Wms. 59. 

Cafe 434. Crompton ag.ihijl Ward. 

A deed muft be A CTION for an efcape. — The cafe was thus : The plaintiff re¬ 
pleaded accord- Ax. covered againft Mrs. Uglethotp^ by judgment, one hundred and 
»ngto ns opera- thirty-two pounds ; a writ of err< r was brought, pending which the 
other w ifc* cl Ut defendant furrendcredherfelf to the Fleet in difeharge of her bail 5 (he 
nutters of f*& brought a habeas corpus to removd he rlclf, and as (he was carrying 

by 
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"bf the bailiffs to the Lord Chief Juftice, the plea fays, file was 
refeued out of the cuftody of the bailiffs by four perfons un* 
known. 


Cftotf+r pm 
Waxa. 


Yorke. They ought not to plead that fhe was refeued from • 

the cuftody of the bailiffs, as the fa& was, but of the fhcriff, as the 
operation of the law is. i. Sid. 96. 3. Lev. 290. 

Bootle. It may be pleaded either way. Palm. 532. The 
cafes cited are inftanccs of joint-tenants, which is from the ne- 
ceflity. 

Per totam Curiam. That objc&ion has no weight.* 

Eyre, Juft tee. The rule is, that you muft plead a deejJ 
cording to the operation in law ; but there is no rule that matter 
of fail fhall be fo pleaded. Ka£t fhould be laid before the Court, 
and they judge of the law. 

Yorkb. Thisisnotafufficientexcufefortheftieriff. Returns A reicue from 
of refcous have never been favoured, for they are liable to great the bailiff on • 
frauds. Statue of IVeJiminfler , 2. Car. 29. Rcfcue 011 mefne P roce fh 
procefsy before the party has been carried to gaol, has been held no „ n )j e e r ^"^2 
exeyfe, Cro. Jac. 419.5 but fincc it has been fettled that it is, corpus, will not 
Moore^ 852. Cro. Eliz. 868.; and the reafon there given is, txcufcthe flie- 
that the fheriff could not have ths pc (ft- But it was there llff - 
held, if he had once had him in p; ifon, a refcous would be no ex- 
cufe. i. Roll. Abr. 807. 4. G?. 84. 16. Edw. ^.fo. 3. 


Wearge. There are three cafes that relate to thefe aflions; 
Perfons arretted on mefne proccfs and refeued before carried to gaol, 
now determined anexcufe to the sheriff. 3. Bulft. 198. 1. Roll. 

807. I. Lev • 144. 3. Leon. 46. And that was not only on 

account of the pojfe (which the fherift is not obliged to take 
at execution, if he can fecure tne prifoner without it), but in re¬ 
gard it was not certain what the plaintiff loft by the cfcape, or 
whether there was any debt until it was fo determined by judg¬ 
ment ; as alfo, from the tn.poflibility of preventing a rcfcue on 
fo many mefne procefjes^ executed, perhaps, the fame day and l,oi*r 
in dilfant places ; and thirdly. That the plaintiff himlclf has the 
conduft of me/ne procejs's, names his baili^, and fo is probably 
guilty of laches or negfedt. But not one of thefe will hold in the 
prefent cafe. The fecond refutation is, that a rcfcue from gaol is 
noexcufe, in the fame authorities; this is free from all negledi in 
the plaintiff, and impoffible for him to prevent; which is wholly 
the fame as our cafe. The third refutation is, refeue on a ca ja. 
before brought to prifon. Here is no fuch hardship to prevent 
refeue. Here is warning given to the fheriff of the danger, for 
# the charge is fixed on the debtor by the writ. And all theie cir- 
cumftances are in the prefent cale. 

Bootle contra. She was never charged in execution; fiie 
muft therefore be in cuftody by mefne proccfs. Then what dif¬ 
ference 
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Eater terrti, Til 

fcrencC between a refeue before the defendant is iri prifon* * «nT^ 
when out by habeas corpus ? Thefheriff is bound to obey the king’s • 
writ. In an efcape on a habeas corpus , before execution* a re¬ 
caption is a good bar. Godb. 177. One went away and came 
again to the gaoler before the return of the habeas corpus , and it 
was held no efcape. Atoorc , 257. The plaintiff is not without, 
remedy in this cafe; he may have an action, or attachment or A 
writ of refcous againft the refeuers $ which he could not if on ex¬ 
ecution. 


Reeves. The Court will be favourable in conftru&ion of the 
law in cafes of fheriffs, becaufe they are minifters of juftice. 

*• Co. 44. If the defendant efcapes on mefne proerfs, the party 
may*retake him. 3. Keb . 346. 2. Lev. 109. 111 . Hob . 22* 
I. Roll. Abr. 207, Shor . 177. The reafons urged in the Books 
are fuppofed to be the grounds on which the refolutions were 
founded, efpecially when confonant to the refolutioils in the old 
Books. The plaintiff is not without remedy, for lie ms*y have an 
a&ion ori the cafe, attachment, or writ of refcous againft the 
refeuers ; which he could not have had if in cxecu|fon. 

Y oRke in reply . It is not infifted that (he is in cuftody in ex¬ 
ecution. But it is very different from mefne procefs , and cannot 
come under the maxim of de minimis non curat /rx, which is the 
feafon of cuftody on mefne procefs. 

Wearge. As to the objection, that we may have a rerhedy 
againft the refeuers* they may as well object, that we have a re¬ 
rhedy againft the fheriff. It has been much doubted if the party 
might Tue the refeuers, Lut . 95/ 1. C> 0. 109. 2- Cro . 419, 
but never has been doubted but that the fheriff might, even before 
action brought againft him, 3. Cro . 53 : but if two concur to do 
me wrong, I may have an action againft either, I. Roll. Abr x , 
96. pi. 3. 

This Term it was resolved by the Court— It is ad* 
rr.itredo 11 all Tides, that before the party is in gaol on mefne procefs 
a refeue is a good excufe for the fheriff, Cro . Joe* 419. * but where 
the party is in gaol, though on mefne procefs , no cxcufe, but in 
cafe of common enemies, not in cafe of rebels, 1. RolL 187; 
The prelent differs from both thefe cafes. When once the party 
is in the walis of the prifon, the plaintiff has an intcreft in the 
pril'oner, and a fort of property which cannot be devefted j and 
although this is the king’s writ, it is fued out by a fubjedi, and one 
fubjecSt cannot deveft another; ncr the king, but in cafe of Ipecial 
prerogative, as making fortifications in war, &c. As to tire ob¬ 
jection of inconvenience to the fheriff: When he takes a man on 
mefne procefs^ he is bound to take him if be meets accidentally, al¬ 
though he has not a fufheient guard, which 16 the reafon of hjs 
being exenfed, for that it may be afurprize to him ; and if this was 
a new cafe, perhaps it was as hard to diftinguifh from the cafe of 
the party taken in execution. Bat in the prefent, the party being 

in 
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— T -$ cuftody, ^he fheriff has fuffideitt notice to prepare him- < 

' and as he is charged, fie is obliged to take care of him by the 

foffe tmitatds , or other fufficient guard : and therefore the tftfon 

M this cafe lies agakift the fheriff, and the refcue is no excufe. * Tk« .. , 

r f „ , , . 77** * ? 

Judgment for the plaintiff. 



Woodford againfi Green. 


Cafe 435, 


TlfTHIT AKER, Serjeant , moved to fet afide a wiit of enquiry Verdia fetafldf 
for too fmall damages. * or fmalWkfg 

0 damiaau 



It appeared that the a&ion was for four hundred pounds de-s trangc 
pofitea in the defendant’s hands, and the jury entered into*the *** 
merit* of the caufe, and gave a penny damages. 


Per Curi am. Where the damages are uncertain, as inan ac¬ 
tion of trefbaft, the jury are the judges of the meafureof the injury 
complained of ( a ); but not where the demand is certain. If they 
willconfent to let the enquiry and interlocutory judgment be fet 
afide, and the defendant have leave to try it on general jflue, be it 
fo. But otherwife, let the proceedings on the writ of enquiry be 
fet afide, and a new writ of enquiry be executed before the Lord 
Chief Juft ice (£)* 


(#) See Hayward v. Newton, a Str*. (B) S. P. Markham Middleton, 

940. Chambers n>. Rvbmfon, 2. Sira, s. Stra 1259. 
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Jeffry agahijl Wood. 

F AZAKERLY. This is an a&ion of covenant for transferring 
of South - Sea flock. The covenant fet forth in the declaration 
is, that notice (hould be either given or left for the defendant j 
and in the declaration it is faid, that it was left at his home, but does 
not fay for him : he might leave it in fuch a manner at his houfe 
that the defendant might never know of it. The demand was on 
the twenty-fifth of March to be transfeircd the twenty-eighth: 
Whether by the agreement, which was to be in three days after the 
demand, the defendant has not any of the days- ? The plaintiff fays 
in the declaration, that he attended the twenty-eighth. If the 
twenty-fifth is one of the days, the third from thence is the 
twenty-feventh, and then the plaintiff attended the day after it 
(hould have been transferred. Particular words (hall reftrain ge¬ 
neral in covenants. 3. Lev. 46. 

BraNTHWAITE contra. The note in writing left at his houfe, 
sequiring him to transfer, muff be intended to be left for him ; 
efpecially when they plead a fatisfadlion and performance. If 
there was an ele&ion to transfer any of the three days, the notice 
will not take away the ele&ion ; and he not having transferred 
the two firft, has loft his ele&ion, and muft do it on the laft. 

C*c 2 Pratt, 



Cafe 436. 

Conftruflion of 
a covenant for 
transferring 
South-Sea flock. 




Trinity Term, 7. Geo. t.' 

Pratt, Chief fufitce. We muft take the covenant far lW 
time of transferrins; favourable for the defendant ? he ha* any of 
the three da>s ; but the demand is proper, and will not bind the 
defendant to the twenty eighth. If the defendant ha 1 transferred 
any of the three days, you fhould have fct it forth. The notice 
Well enough. 

Per Curiam. Judgment for the plaintiff. 


Jirr*T 

agawft 

Woo®. 
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Fitzachcilv agdinfi Wilflhirc. 

Rafter Turn , 6 . Geo. 1. 

VT’ORKF, Solicitor General. A cuflom to refWin a trade to a 
* f pai tic ular place or ptrfon, or for the benefit of a particular com¬ 
munity, is good (*); for a bakc-houfe (b) % for grinding at his 
mill (c). Gi aiejendbrnt [d) y and for folding of fhcep (if). Iij 
Hilary Tarn, in the fccond yeir of Shiten Anne , the judgment of 
the Court was in favour of this by-law (f). It wasobje&cd, that 
there is no confide lation on the part of the City , but there is con- 
fidcrition (%). As to the number of porters, there is a power In 
thecorporat.cn to mc-cafe it, but thit is a matter of fift which 
the Court cannot take notice of upon this icturn. This^cuftona 
rrav have a rc \f untie commencement, though it does not appear j 
the long continu nc^ of it without interruption, is a very good ar¬ 
gument th it it li is t re ifon Me found Uion. It was objected, that it 
extended to bind ftrangers , all cullotns thit extend to foie trade 
bind fti angers, and are only ufefi l as fuch. It apperrs to be in the 
port of L*ndo 7, and js taken nonet of as fuch in the Law-books. 
This is a by-law founded on 1 cuftom, and a cuflom may be to one 
who h?s nodi ft rufl in tne place. It has hktwife been faid, that the 
fubjcdi-inatter is not proper for the Ctt) to make a uy-ljw upon, for 
it makes then judges in their own cafe, but there aie feveral c.»fe$ 
a^iinfl that objedl ion (h). 7 he Court will take tare that the pe¬ 

nalties aie rcalonable ( ). Any a£l of the common-council is the 
aJt of all the freemen , ard it is no more tnan fome of the membe r $ 
giving up their right to others If |t is void for < xtending beyond 
the limits it is good for the rc(l, and void only pto tanto j which 
is agreeable to re. r on, as award, covenant, &c. A cafe of a by¬ 
law may be rood ~s to membus of th- uiuveiiny, and void as to 

foreigners ( J. 

This Term, Mr GArprR e ccntia faid, tbrt returns to writs 
mull be certair to all | iiipcfcs (/) In Cro LI z. 51? it is not 
averred, thaf the weather was not fou) nor the vcflcl leaky, \i\ 
both which cafes any perfon is allowed to work. 


(*' Cro 1 117 20-5 
(' ) •» Bui \ 17^ 

( ) 1 Is oil Abr 56 2 B own 177 

{d 8 r« 3 pi 3/ v Cc 1Z 5 

(<)3 Ed t 3 fo 3 1 roL All 557. 

pi a 

(j) See Cuddon o Eaflwick, 1 *alk. 
6. Mod 123 


(g) See Sit G Farmer’* Ctfc, (^o, 
£nt 64 j 

(/) ^.olchcfter t Good, Carter, # 68, 
and the C tie ot tSc City Beam, 2 Ann, 
(i Bainirdiflon n Cafe, i Lev. 

U) 7 Vtnt 33. 

(/) ii Co 96 

Pratt^ 
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ATT,* Chief JuJiice. This may be a proper objection to a F,T ****?^** ' 

«S declaration, .but we are not to confider that upon a return. It ^vx^t**!** { 
Was over-ruled in the cafe of Fitzacherly v* Ectri , relpe&ing the UT * *« 

* City Beam. • 


rv 


GappeR. This by-law riiakes a corporation of the porters, 
and a corporation cannot make a corporation (a). It is nowhere 
alledgcd that the port is within the city; they cannot alledge a cuf- 
-tom to extend out of the city (/»). The by-law is void, for it 
retrains a matter of common right; they are only to reftrain or 
regulate trade. But where there Can be no fraud, there can be no 
reftraint. It isunreafonable in pait, foin the whole void. If one ^ 
has a warehoufe near the river, he cannot remove his own goqps, - ** 0 
for it is from the port and places adjoining. 


We ARGE in teply . The cafes cited of a by-law being voidfof 
reftraint of a particular labour is, where there was no cuftom ; 
* fuch a cuftojn may be good (r). 1 he objection docs not arife from 

the nature of the labour; it would be more unn.afonablc to reiti ain 
a trade of art and fkill, to which a perfon has ferved feven years. 
This does not appeal to be out of the liberties of the city; it :q pears 
by old records, that the river from Stamcs-Bridge even to tne lea. 
Was within the liberties (d). It appears upon the lecord, that the 
porterage is only for goods going out of, and coming into, the port 
of London , and that is between Staines-Bridge and Tendale in 
Kent (e). A cuftom extended beyond the limits of a city may be 
good. An apprentice who ferved h:s time in London , may ufe 
his trade anywhere in England (f). A fraternity to have a fuc- 
ceffion, may be created by a corporation. 


Pratt, Chief Juflice. 1 think this a good by-law; and the 
cuftom that it is grounded' upon, that there may be a reftraint 
ftpon trade, is not now to be made a queftion : it may be more 
reafonable to reftrain where no /kill or art is required. If the City 
have time out of mind had this cuftom, they are obliged to find 
proper perfons for the doing of it; the want of them w’ould not 
only excufe the party from doing of it, but fubje£t the City to an 

# action, a9 in cafe of a ferry: the cuftom has a convenience in itlelf 

# fbr the people, and therefore reafonable. As to its being within 
$he liberties of the city: it has been rightly obferveu, that the port 
taf London mud be taken to be within the liberty of London . I 
dt> not know how to diftinguilh it from the Caje of Gravtfend . 
The cafe of meterage of goods is, 1 think, the ume, and lo of a 
town beams and the cafes cited by JVIr. WtAPoi sue direct in 
point. A by-law confifting of levcral particulars, is in nature 
of feveral by-laws, and it does not follow tliat bccaufe one is bad 
tWfe whole is void. 


• (It) i. Salk. Z91. Andr. aro. Charter of ILn. 8. Trinity Term, 

(£) 1. LuiW. 564. 5. Co. 63. 3. J^c. 1. RolL 89. Coke £nc 535, 

(0 8. Co. lax. b. 536. 

(J) 14. Ednv. a Lib. Regum Anti- • (r) Z.Lev. 153. 
quorum, cited in Stow’* Survey, 266. (f) 1. Mod 79 

Cc 3 


Powri,’ 


t 

Trinity Term, 7 . Geo* t. ' In1?i 

frrcAcmaLT Powys, Jujlke , was of the fame opinion. 

agarnfi # ' ' 

Wxit8kt*i. Eyre, Jujlice. The reafons that fupportcd the cuftom* of « 
weighing of goods and meafuring, are applicable to this; for the 
fame rcaion may allow them the folc carriage, as the (ole meterage. 
Afar ly s Cafe was in Alicbaclmas Term , in the eleventh year of 
Jatnes the Fuji , and was on the meterage cuftom in the eighteenth 
year of King James ; the by-law was made upon it. 1 think they 
are flrong authorities tofupport this cafe. The Cafe of Meafnrage 
is laid in the fame extent as this. A cuftom for the City to have 
« eight-pence a ton for all cheefc brought into the port of the city, 

v laid as this. There can be no difference of reftraint of fkill or 
' labour; if any more unreafonablc, againft fkill is fo. 

Fortfscue, Juflice. The antiquity is ground enough to in¬ 
duce the Court to believe it reafonable. We may take notice of 
all the ports in England , becaufe the ftatute 13. & 14. Car. 2* 
appoints the fcttlcment of the ports. There is a cuftom of trying 
felonies committed in Aliddltfex at the Old-Bailey : 

But, by Eyrf., Jujlice, the Old-Bailey SJJions-J loufe is half in 
Middlefex and halt in London . 

Per Curiam. There muft be a procedendo. 

Cafe 438. Anonymous. 

A perfon who * TH £ sittings in Middlefex (vi/*, at IVeJhninJler ), in an 
haS ejectment, there wanted evidence to piovc that J. S, was the 

is not a compe- fon ™ J- whom a copyhold eilatc was to come, and who 

tent witntf> m had fold it to the ldfor of the plaintiff; the faid J. S. was called to 
an ejedment prove it. But 

conccrmrg it. a , 

Darnfta, Serjeant , objc&ed that he could not be an evidence, 
he having fold the eilatc, which was two houlbs in Whitechapel^ 
to the leftor of the plaintiff. But 

Prat r, Chief Jtjlue, £1 id, that it !r ing a copyhold, and there 
being no covenants againft him (as ulu d in conveyances in fee- 
fimple), nor any general warianty, he might be admitted to prove 
the eilatc was in, and is now gone out of him, if he has nointereft 
in it. 

He was accord'ugly examined upon the voir dire if he had any 
intereft in it; and ia\ »ng, that he only mortgaged it and did not 
fell it, he was let afidc as an incompetent witnefs; for the equity 
vi redemption il.i! rcTided with him. 
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Stratford* againft Neale. 

RIT of error on a judgment on prohibition in 
common pleas in Ireland , for tithes as reftor of 


Cafe 439. 
the Prohibition. 


• S. C. 1. Stra. 

The libel was for agiftment of colts, cattle, &c, in the 4 8 tt . 
fpiritual court of the Biffjop of Fern . The declaration is, that no S. C. $ Mod. i, 
tithes were payable for agiftment of young cattle brought up to s * c - Fcrt - 
the plough ; and that the plea was refufed below dtjcndcntc pi o 
confultatione babend . as to two entire parts found for the defen¬ 
dant. And judgment and confutation awarded generally. 


In Hilary Term , in the feventh year of Gcotge the Fvjl^ ex* 
ceptions were taken : 

That the traverfe was to the merits of the faff in the fudged ion, 
that the cattle were not barren, or barren fed with hay. Sic. which 
had paid tithes, which is not proper; for the matter fuggelled is 
not want of jurifdi&ion, but mifbehaviour of the Judge in re¬ 
futing the plea. 2. Cro. 45. Cro. EUz. 511. 

Suppofe the matter in the allegation is good, yet it is too nar- 
for a confultation. That he did not feed the cattle during 
the whole time} if found fed any p*rt of the time, a prohibition 
ought to go quoad fuch time. Town Judgments, 174. pL 8. 

F. JV. B. 54, • 

C c 4 


Chesshy.rx, 



rfc*?#ox* 

NSAlXd 


ChesshYre, Ser'uaut. The fuit muft be intended to be Jigt# v 
In the ecclefiaftical court, if it is matter found proper for the tfdbrt, 
and it mull be remitted by confuitation, which is all we need pray t 
we follow them in the words of the travcrfe; the refulal of the; 
plea is only matter of form. 


This Term it was argued by Ser jr ant Pencelly and Mr. 
Refves, which 1 heard but very imperfectly. The Serjeant 
cited thefe feveral calcs where confutations did go: i. Sound. 81. 
Show. 200,201. Plow. 468.471. 1. Leon. 240,241. 1. Sound. 140. 
143. Co. Ent. 467. a. Cio. E/iz. 512. Luttv. 1043. 1052. 

Prat r, Chief fiuflice. Where feveral matte is arc put in lflue 
^l^tlijit are material, the jury mult be fuppofed to find all of them in 
a gcm:ral verdiA. The confuitation gives no new matter, but 
direAs the court below to proceed on the libel there. I think the 
judgment ought to be affirmed. 

Powys, JuJiice y was of the fame opinion. 

Eyrf, JuftLe. The dccl lration in prohibition comes in the 
place of a five facies quare tonjvltatio non y and gives it this turn, 
that the plaintiff in prombition mu»t fliew the court below has no* 
jurifdiCt.on, and in the J.ne facias they *ere to (hew that court 
had. In order to bung ihe firit mattci irjto queftion it is neebf- 
firy to luppofe a ccnturpt, but we know that to be fi&itious. 
The matter to be confidered is, whether upon the wnolc it is pro¬ 
perly cognizable 111 the fpiritual court. If there had been a con- 
tempt, they Ihould have proceeded by attachment foi colls. 


1* or tescui- , c JuJ 2 ice y was of the lame opinion ; for that the 
only queftion before the Couxt is Whether they have a juufdi&ion, 
or not ? winch in my opinion they have. 


The judgment was affirmed. 


Cafe 440. 


Two perfons 
cannot be re. 
Itibvld ty in. 

although 
to the fimr 
ttth* if then ftt 
;r*tb aic m- 
)dent of 
othci. 



'I he K. The TaiiHics of Tutton And Crompton 

Martin, in Somufetthne. 

O RD.^R of two justices for removal of Snmue l Tanner and 
Pinehte his wife and ieven children j and Francis T)ler and 
his vv.fe and ti*ht childien, from Tutton to Crorrpton. On ap¬ 
peal, the Icffion^ dilcbulged thv. older for infufficiencyj another 
leffions difchargtd the oidtr it laft ftilions. 

Eyrl, JuJiui. "I here ought to be tvs o orders. The parties re¬ 
moved may ippcd as u J[\ as tliep tifh; tli^i 1 lights arediftindi*and 
the) cannotbe lettLJ bv one order. 1 he appeal n*uft be determined 
at the next quartci-Lflions , and if the original order bedifeharged 
thne, it cannot be 1 t up at anothei fcfiions that is fubfequent. 

Fo't 1 f scut, JrJhiLj of the fame opinion. A demurrer is al¬ 
lowed in chancery when two diHindi rights arc fet up in one bill. 

Per Curiam. Order quafhed nifiu 


Vicars 



L 



icbacTriias Term^ 8. Qt$. 1/ In B. 





„ Vicars againjl Worth# 

PROHIBITION granted for calling a Woman's hufband Strang $fe/ 
cuckold in London % it being tantamount to calling the woman ** 

whore. 


Gronehoufe again ft Cleaver. 

*T"HE Dffendant was delivered into the cuftody of the 
marfhal of the Marjbalfea , on the fecond of December laft, 
and Co continued, without any declaration, two Terms; but m 
Majier Term a declaration was left in the office, but not entcicd 
into the marflial’s book or delivered to the turnkey. • 

Kettleby moved for a fnperfedeas to difcharge him. 

Reeves. The arreft was by procefs returnable m Hilary 
Term j in Eajler Term the declaration was left. A declaiation to 
charge one in cuftody, muftbe delivered to him *, but a declaration 
which is only to prevent the procefs being determined by Jup*r~ 
fedeasy need not. 

Per Curiam. It is not fufficient; it ought to have been deli¬ 
vered to him or to theturnkej. And a fupnjideus was granted. 


Cafe 44a, 

A declaration 
again ft a pilfe¬ 
rer muftfbe de* 
k\e 1 feifirm y 
dt to tile turnkey. 

S. C. Stra.474.. 
See 1. TiddN 
Pnttice, a ox. 


Peters avainfl Gillam. ^afe 443* 

O N A MOTION to fet afide proceedings on a bail-bond, the b *iL 

Court was of opinion, that it w’ould not be fufficicnt to Tidd’s Praa. 
anfwei the condition to put m Lail before a Judge, unleis he alfo 5 8 » * 8S - 
put in bail to the Filazer. 


* 


Pitt egainfl Coney. 


Cafe 444. 


D EBT on bond, and judgment for the plaintiff. Error allow- There rauft be 
cd, and no bail put m. Si n e Jut ia* <*gamft the bail. Motion 4,311 on a °* 
to ftay proceedings, becaufe ciror allowed is a fuper/tdea > to all ^TbotioMw!! 
procefs agamft the bail. bond. 

Reeves. By the ftatutc 3. Jac. 1. c. 8 error is no fupnfedcas s c StTa , 

Until bail putin, which ough', by Rule oi the Court, to be within 5. Com Dig. 
four days after error allow cd. “Plcadtr*'?cg. 

Wearge. This is a t uitomree-bond, and not within 3. Jac. * ** \ 

I. c. 8. which is for payment of mont) only. 


Pratt, Chief Jnjhcc. This is in the words and within the 
intent of the a< 5 ; it is tor p lymuit of money only, though it 
^grows due on a contingency, foi the contingency has happened. 

Per Curiam. Put in bail this afternoon ( a ). 


A 

> 


(*) See Garret x Dandy, 1 Show. Dufboides v Horfey, *. Stra 959. 
• Swott v But , 0 . Mod. 3S. Inralc v. Vauglnn, a. Sna. 1190 

* Pfr 


« 



Cafe 445* Smith a^aitjl Trigg. 

If* copyholder K'JECTMENT for copyhold lands in Edmington. A cafe was 
fan* maier*& *-* agreed at the trial. —Hugo Hunt , fated of lands in fee, fur- 
d<vifctohishtir, rendered to the life of his vull, anddevifed them to Jane his wife, 

ddbendiblT^to w ‘^ ow °f John Trigg ; (he was admitted and furrendcred to her 
She heir *r farts Will, and devifed them to Jane her daughter, who married Day ; 
mttenaH J ane never was admitted, but entered and devifed them to Thomas 

S > ^ the defendant. The leflor of the plaintiff clai ns as grandfon and 

4S7. < heir of the elder brother of John Trigg f the defendant, by the 

3 . C. 8. Mo d, devife of Jane, 

* 3 - ^ c , 

4. Co. 409. 7 «he queftion wa«, Whether the devife of June, me never 
B 9 *® 44 * having been admitted, is good ? 

. Cro. Jac. 100. It is the furrender of a copyhold which transfers it, and it can- 
C«>. EIjz. 707. not transferred but by furrender; and if fhe had transferred 
it by deed, it would have been a forfeiture. An elegi* does not 
lie of a copyhold, becaufe it cannot be transferred but by furren¬ 
der. One c.'nnot devife a copyhold without furrender; which 
cafes fliew that the fui render is tne eflential part of the conveyance. 
They cannot claim as heir at law, becaufe a furrender alters the 
defeent. If a copyholder negledt to be admittcd-and die, the heir 
(hall not be prejudiced. 


Darnell contia. Though a copjhold cannot be transferred, 
yet the heir may take without iurrendtr. The devife of Jane to 
hei daughter, who was her heu, is void, becaufe of the more 
woithy title; therefore will not alter the eftate, for it is the fame 
as no dev lie, and the heir takes by ddeent. 


Thf Court. We are all of opinion, that Jane Day's 
title is by defeent. By furruidei to the laft will nothing pafleth to 
the lord, he being only as an mftrumtnt, and the whole eftate 
reman s to the Jurrtndcror; who, aftc luch furrender, may fui- 
rtnd r it to another pufon. If he die-, without will, the heir at 
law would c\ nr Yj defeent, hi being feifed in fee. The devife 
tna'res no al'c ai n, that was of a freehold eftate. The ftirrep- 
dei is objalcu to make an alteration; but that makes no diffe * 
rence , dc\ile a freehold or copvhold is all one, becaufe a title 
by ddtc.iL wo> the heft title. li the bur at law could claim by 
purehale, eueld rot without adn I'lion; which is neceftary in 
a copjhold to pjs the eftate, b) ri«fon of the fine to the lord. 
W h«-n the heir enters and claims the eftate, and devifes it away, 
it pioJaims his ele&ion to take by defeent. We think the leffor 
has no title, and therefore judgment for the defendant nowin pof- 
lc fit on, though ^e has none cithu. • 


HILARY 



HILARY TERM, 

The Eighth of George the Firft, 


I N. 

The King's Bench. 

Sir John Pratt, Knt. Chief JuJlice. 

Sir Lyttleton Pow ys, Knt. 1 

Sir Robert Eyre, Knt. ( JuJices. 

Sir John Fortefcue Aland, Knt.] 

Sir Robert Raymond, Knt. Attorney General . 
Sir Philip Yorke, Knt. Solicitor General. 


Bernard agciinft Fitzhoufe. 


Cafe 446. 


I 


N ajjumpfit for two thoufand pounds Mr. Reeves moved, Non ajfumffit 
that the defendant might plead double, non ajjimpjtt and an and * n u fi r *** 
ufunous contrail. 


The Court. This is different from the cafe of a bond or 
other fecit rity, for there an uiurioja ccnir t cannot be given in $. C Fort 336. 
evidence on non ajjumpfit , but othcrwif in the cafe of a promife. ® uI1 * 5 ** 
The law is the fame on the gaming a#. Where the contra# is March**!??* 
void, it may be given in evidence on non ojftmpjit > as coverture, Barnes’, 365. 
infancy. Wherefore thf Court being of opin on that the Fort 337. 
ufurious contra# might be given in evidence on non ajfumpjit , 5 Com Dig . 
dented die motion. 8vo * 3y°- 


Button againft Heywood and his Wife. Cafe 44 ^ * 

C ASE FOR words : 45 George Button is the man that killed my Slander. 

<« hufband, Charles Wife” Verdi# for the plaintiff. S C. t. M*L 

Glyde moved in arreft of judgment. The firft count is thofe 5^ pc*ko v . % 
words; the fecond, c< I know the man who killed my hufband, it Oldham, Cowjfc» , 
was George Button ” Th$y are not certain, no particular *76- 

manner 


r 







'f 


{«p ,nuary leim, 8. Geo. tJ In B.1&. 

: ' ®ott 4* ; Gunner df killing; It may be juftifiable as felf-defence, per infet* 
a* twiium* they only breed a doubt in the mind of the hearers. 
+ m*mh Wire. & cannot be aflifted by any conftrudtion to be intended a felonious 
^ , killing. Words are taken in mitiori fenfu. Moo r, 573. Co. 

Inft. 306. 


Hussy. They fav the husband was adtanc defunfl. Adtunc 
may be at the time of the declaration, not of the words fpoken. 
Hob. 6. 77. 177. Cro . Jac. 1115. 315. 4. Co. Bonham’s Cafe. 

1. £c//.v Abr . 77. So defunft • Ci*. Jfcr. 331. 425. 

2. &7/i. 696. 


Wyndham. They import, by neceflary inference, a killing. 
Cro. 166. 695. 697. 1. X^7». 277. 4. Co. 15. 

Cr*. £//z. 49. 2. 15. To fay, 14 You killed fuch a perCon," 

is actionable, without avermeht that he is dead. Cro. Elios. 823. 
Cro . Car. 489. 

Pratt, Chief Juftice. There is no queftion, but at this day 
thefe word* are actionable. Formeily words were taken in mitiori 
fenfu to avoid vexatious actions, but now dijlinguenda junt tetntora ; 
and people are always fcandalizing one another. The words are 
certain, that he is dead ; if fo, there is no neceflity fof an averment, 
when words are to be taken in the fenfe of the hearers. There 
are very odd cafes in the Books. 


Powys, Juftice^ was of the fame opinion. 

Eyre, Juftice . The words are to be taken in the worft fenfe, 
felon ice, malitiose , et voluntaries 2,, Lev. L'evus and his IVift. 
12. Jonesy 141. which is a point fettled. The death is afeertained, 
and implied in the words. 2. Sider. 52. 

Fortescue, Juftice. The rule is different from what it was 
before, when taken in mitiori fenfu \ this mode of conftru&ion has 
been exploded for forty, fifty, or fixty years. If words are difre- 
putable, they arc actionable ; which was Chief Juftice Holt’s rule, 
as al(o Half’s and Twysden’s. If to be intended any juftifiable 
killing, why did not the defendant juftify it ? In Baker v . Pearfe 9 
a late cafe, it was held that words arc to be taken in malam partem. 
There is no avciment, 1. font. 117. The Court will intend 
the party dead, unlefs it appears on record that he is living. 

1 

The Court gave judgment for the plaintiff. 


(Safe 448. 


Ggaiaft Robins. 




The raw can- /^LYDE moved, in debt on bond in London , to change the • 
bo changed V.J vinU€ into Levon y where the caufe of adtion mult arife, it 

cult ° n ° n bein S a ^ ieri ^ s b()n d; and when breach is affigned, mu ft be in** 
pteuty. Xfcww, and will be a great charge to the defendant to prove per- 
V formance in London. 

Pratt, 



Hilary Tttin, 8. Geo. iV In R.* 

" Pratt, Chief Juftice . Shew caufe; the plaintiff may confetti J 
fcr if he (hews no inconvenience to try it iA London % there is a 
manifeft prejudice to the defendant, fo it may be reafon to change 4 
it. 

Eyre and Fortescuf, Juflices . The venue is never changed Sec 
in any a 61 ion on fpecialty, which is a rule always to be obferved j * 

if fuch a rule is made, it is only to bring the parties to confent, * 

not to (hake the old rale. 



* 

Gardiner againfi Jofeph Walters and Jane his Wife. 

In Chancery . • 

T^^TLLIAM GARDINER had a fon (now complainant) and In what cafe the 
* * fix daughters, and by bis will gave fifteen hundred pounds " 

to each daughter; and after, not having time to alter his will, a^acy tatto 
gave five hundred pounds more to each daughter, and died. Jane , * wtfe tp be pot 
pne of the daughters, married Jcfeph Walters , for which legacy out at intertft 
he fued, in the fpiritual court, the complain mt, being executor for herufe. 
with two others who renounced. The complainant, being defen- Eq Caf. Abf. 
dant below, exhibited a bill to have the five hundred pounds note $ 4 * 
taken as parcel of the filteen hundred pounds t and to have the **”48* 
direction of the Court in payment of the fifteen hundred pounds, in Toihil, 1*4. 
order to have an adequate fettlcment made by the defendant on the Bunb $6. 
plaintiff's filler. It was infilled and ulmitt* d at the bar, that the x. Atk 42a. v 
five hundred pounds note was intended as an additional fortune, 
being fo fworn by the teftator’s attorney, Mr. Kinch , who advifed 
the note for value received, •But 


Thf Solicitor Genfr^l and Spenctr CowPER,y^r 
dfendants , infilled, that the other part of the bill was not proper, 
being brought by the execucors to flop proceedings tn the fpiritual 
court; and that the rule of chancery, in making fettlemcms. is 
only where the hulband and wife aic plaintiffs and bring tnur bill 
jn equity to obtain their money, having no remedy in any other 
court \ for then the Court will not extend equity unlds the plain¬ 
tiff does equity, by rpaki/ig an adequate fettlement. 

Park.fr, Lord Chamdlor. The equity is the fame in both 
Cafes; a legacy is a cruft, and an cxeeutor is a truftcc. Thecon- 
fequence of this diftinfhon is, only to compel all perlons to (ue for 
legacies in the eccjefiaihcal court, and avoid lettling the fame. 
This court has an equitable jurifcifflion of legacies. Th.s is a 
proper bill to know how the complainant may execute his truft. 
Jf a term of years is raffed to make a daughter’s portion, and they 
marry and fue at common law, on which the truftecs exhibit a 
• bill beye to know how to execute the truft, this Court orders a 
Settlement. Let the bil}, as to the note, be ddmiffed with cofts ; 
and the defendant in his anfwer infilling on a fettlement made, let 
it be referred to the Mafter to fee if adequate; if fo, the defendant 
may have his wifiA foitune. 9 




'Hilary Tttti,' 8. Geo."’,.' 


Cafe 450. Spillcr and his Wife, Widow of Solomon Andrews, 

againji Anne and Mary Andrews, Infants, 


fcdowftragainft 
«ntefact,*n«d- 
miffion to pro- 
fecntt by bis 
swat friend, is 
good. 

Mm. 1^5. 


TERROR on A writ of dower in the common pleas. Tbq 
plaintiffs demand dower. The defendants appear on the firft 
day of fummons and plead touts temps pt ift, and con r eis judgment 
to recover. The demandants fuggeft dying fciled of her hu/band. 
A writ of feifin was awarded^and a writ of enquiiy and judgment 
final. 


* p * Mr. Floypr. The guardian of the infants is admitted to profe- 
Cto. Jae: 640. cute mftcad of to defend. A guardian admitted to profecutc will 
Cro.x:«r. 86. * not Reliable to an a&ion, if he allow dower where none was allow- 
j. Bac.Afcr. 149. a ^] e ( 7 \ In the award of writ of enquiry and judgment to recover 
damages and mefne profits, ftom theieturnof t<ie oiigmal andcofts, 
which js not legal, becaufe dower was rendered the firll day of the 
fummons, and tout ttmps piiji pleaded. No damages in dower, 
only where the hufband died felled, and the widow kept from the 
dower (b) : lhe is nor obliged to demand it n pais, but nay by 
writ(r . in 14. He, . 8. the writ of enqu.ry is fa id to be well 
awaidtd, becault not pleaded tout t'mps priji. The damages are 
from the return ©f the original. If damages are recoverable, they 
mull be pend.ng the »>r ; but not pending tne writ only, unle& 
alfo before a&ion brtu >• . . As to * ''its, n< i»e were recover¬ 

able at common law mtil tic ftatute of Gloucejhr \ and this cafe 
being out of the ftatute of Merton, is out of tie ftatute of Glou- 
cejier (c). The quantum r>f tne mefne value is beyond the firfl: 
to the final judgment, which is contrary to the ftatute of Merton ; 
for tliLn an habere facias feijinam mull have been fued out. 


Mr. SHEPPARD Adprofequend. vel ad defend, is all 

one. If ad piofequcnd ’. had been omitted, it would ha\e been 
go. J (f) The heir ought immediately fuper impetration. brevis 
to aft »' the dc wn ; and plea of femp. parat, is not fufficient, be¬ 
caufe the defendant mud ii ill have further proceedings, and then he 
is li »1 U to render the piohts, and alfo damages pro detenttont doth ; 
for the ftarutt is made ro pi event all delays. Damnum is mentioned 
in .,11 pieccdcnt*. Judgment, or morte vir /, muft have been ill be¬ 
caufe of the pat at. Cofts of fuit follow the damages. Th$ ftatute 
fa}S, th.’t damages be lecovered quoufque the widow habeat feijinam « 

Fazaki rly in 1 he woids of Merton arc, ufque ad 

judicium to have power, which is the in ft judgment, and not the 
imal judgment *nd writ of enquiry. 


(a) 9 Tdw. 4. 43. Cro. Jac. 640. 
* S-iund 220 2 > 9 v 

20 II n 3 c. 1. 

(.) ij lh. t. 0. 25 Cr>. Lit. 326. 
Raft 2-?$. 


(</) Pitford’s Cafe, Co. *7. a. 

\e) Salk. 208. 

(f) 1. Sid. 446. I. Vent. 73. 
Luc. 719. 

Pratt, 




fl £*363 



ary Term. 8. Geo. hf In fi. R.$ 

J ’ , >^f^N iNtykJ 

\ Pr ATT, Chief Juflice. The a adprofequendtmf 9 is not pn^e$>^ a 
*\ but well enough, for the guardian is to profecute for the infants *'yjr uu . m 
defence. 44 Always and ftill ready” is the default of the plaintiff 3^ 
in not demanding dower, but it is no excufe after a demand by origi¬ 
nal, though before it might. You was not ready when it was 
demanded in the king's courts. There muft be a judgment to 
recover the damages, which cannot be afeertained until writ of 
enquiry. 

Powys, JuJlice , of the fame opinion. 


AXtftxwft 

Amu 4»« 
MA*r t 
AMxfcstft* 


Eyre, Juft ice. If the firft is repugnant, it ought to be re* 
je&ed ; but it is fufficiently anfwered by the cafes. Damages muft 
be recovered, if not a moi te vn i. If recoverable a mo * tc v/ri> their • 
not recovering isnot.dfignable for error, becaufe it is foi thedbfen- 
dants advantage. The calc of Tht Queen ^. Ellis., exa&ly the fame. 
In Raft. Ent. 239, 240. the damages are remitted. Damages 
are recoverable from the time of th^ demand, which is the return ; 
but if (he would recover damages a mo? te viri 9 (he muft fuggeft 
a demand. He ought at the return of the writ to have delivered 
dower, and not only have been ready to do it. In plea of 
parat. which confutes dower, there are two judgments; the firft to 
recover fei(in, which is the only juJgircnt tor the feifin, and on 
thala writ awarded to deliver feifin and to enquire of the damages ; 
and the fecond judgment is not a judgment of feifin. But why 
fiiould not both thefe judgments be confidcred as one, fince no 
error was ever brought on the firft judgment until the damages 
were aflefled ? I am doubtful in this point, but very clear to the 
reft. 

Fortescue, Juflice. cc Adprofequend” is to follow, which is 
as well applicable to the plea as for the plaintiff: u profecutor” is 
the fame as ct procurator.” 1 he cafe in Cro. Jac.v/ent on the point 
of procheinami. Damages arc very proper. The widow cannot 
enter, becaufe it is of a third part entire and undivided 5 if (he de¬ 
mand en pais , damages are iccovcrable a morte viri $ if by writ 
only, from the return, et femper paratus is not material without 
alignment. Here are double damages, which is by the ftatute of 
Merton u *talorumf which is the mefne profits and the intcrcft; 
which feems the reafon of the thing, and all the precedents are fo, 
X. Roll. 117. The firft judgment is nothing to her; fhe cannot 
enter until an enquiry returns, which fets out a third part. The 
Judgment muft be intended a perfedf, complete, and effectual 
judgment for her to enter. 

Eyre, 'JuJlice, She has the fame effefi on the firft as on the 
feebnd judgment, and may enter before the enquiry returned. 

• Pratt, Chief Juflice. Why fhould there not be damages 
ultra the award of the writ of enquiry, until final judgment ? 

« Eyre, Juflice. It is realbnablc, but very particular. 

Per Curiam. Th? judgnyrnt was affirmed. 

Cooper 


4 
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Cafe 451 . 
In t justification 

ti*d«r a prtcept 
iiQTO a boiout,h 
court, it rnuA be 
Dated by what 
auth 1 v this 
' court was he d 


Cafe 452 . 

J ( an inftilor 
court rthife a 
forcism pita, it is 
a contempt of 
the fjptnor 
court*. 

Moor, 
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• * * 

Hilary Term, 8. Geo. t. InB»R, 

Cooper agatnji Dai by. 

'T'RESPASS juftified under a piccept of the borough court. 
A Demurrer generally. 

Firs r exci ption. There is no court fet forth by preferip- 
tzon or other wife ( a). 

Secondly, It does not (hew the return of the precept, for the 
arreft was fix months after the award of it ( b ). 

Atchfrly for the defendant. What would be error between 
the parlies w< uld yet be a j unification to the officers. Lut. 1560. 
Thtvarrwfi is vittute pt arcept. which is traveriable. To the firft, 
this is not a court of record Cro . Ehz. 303. Lutw. 925. 930. 
The return of the procefs not (hewn m Lutw. 1560. 1. Sound . 23. 

Richardson for the plaintiff' Procefs pleaded the fixth of 
November to have the money at prox . cut. and arreft laid in funcy 
without (hewing it to be ptox. cur. ; fo that no procefs is (hewn to 
continue. 

Eyrf, fufhee. If two procefies arc (hewn, and juftified by 
them, then a traverfe •urtute of one pioccfs is good; but if 6nly 
one procefs is (hewn, then virtutc pi except, is not travel fable, be* 
caufe the procefs muft juftify the officer. 

I' >rti scur, JuJhu. The cafe in Lvtuych was of a court 
)i Id horn three weeks to thiee week**, and iu it appeared that a 
couit was held before the return. ^Jf a tafias mifs any Term in 
the return it is void, becaufe the party muft be detained all the 
while, 2. Salkcld . The cafe of execution it> different. 

E^re, Juflnc. Cro. Eltz. 303. is hdlete ad prox • cut* fuch 
a d >. I he firft objection is well. 

Pip Cl ri ' m. Judgment for the plaintiff. 

(a') s ec Lut 91S i4 *» 14M (0) 2 Roll Abr. 563 j. Salk. 409, 

- I '•v ifT 5 (nil 1 h ..IQ 5 *- oni 8vo. 799. 

z \ ~ c. 


Brecon again ft Newton. 


O N a motion for an attach ME nt, it was declared by THE 
Con r r, thitit a judge of an inferior court refufe any foreign 
pica, without anv other ingredient, it is a contempt to evtry 
Superior co^rt , the plea bung to ouft them of junfduSUon, and to 
g«vt it to the lupcrior couit. 


And in this cafe the part’ having been detained in prifon ille** 
jrjly, but difi.har w 'd ny tnc hailiffs, it was refened to the mafter 
to maK- ion. .5 faustu^on m ordering cofts. 


c- .** 


c 


Q & 


Sheets 
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Sheers a^a'mft Lammas. 

'• tN replfvin, avowry forrenr, it was dec! .red by THE Court, 
that if be me fcifcd in fee. devife to 3 . in fee, and afterwards 
. make a lcale for years, it is an alteration of the devi fc pro tanto 
during the term*but not of the inheritance. And accordingly, 
■without argument on demurrer, gave judgment for the plaintifF(tf). 

(a) See Coke v. Bullock, Cio. Jac. 69^ Cro. Car. 23, 24. LYudneli -v. 
49. Xiodgkinfon v. Wood, C10. Jac. poughton, 2. Atk. 268. 


Cafe 


#5 

SbShi?: 


AV if 


A Icafe 

fubfcquent tof^' 

devife of th#-^ 

land in fee,; 1 
in alteration/tor * 

Mltta. . 


Heaven againjl Davenport. Cafe 454. 

TERROR on a judgment in Southwark court, in indehitatut af- \r\ rfumpfit in *n 

^ fumpfit onapromife, for money laid out for the defendant’s wffe infciior courE 

dum fola. for monc y laid 

*■' _ # our, both the pro* 

Baines. The promife is alledgod to be in the jurifdi&ion of vife and ti* cx- 

the court, *but not that the mo.iey was laid out in the j a ri fd i < 5 i i on, W-*/nuft be 

for that is the caufe of action. 1. Lev . 1^7. 1. Sid 07. aliedged wlthm 

the jurifdjftion. 

I iie Court. It is ccrtmnlv ciror; tor tne money laid out is 
the caufe of action, which mull be laid in the j urddidtion of the 

J z. otra. 027, 

ccur *' 7. Vin. Abr. 19. 

^Judgment rcveifed (a). 

(a) Sec S’annion •• Djv/j, Mod. 1. Will' 16. Trt vor v. Wall, t.Tcrm 

^23. balk ,',>4 I J < ck «/. Bell, Rc,» i 51. Rowland v. Vcale* Coup. 

I. Saund. 73. Wa.dvC 1 . Coopci, 20 


The Paridi of Anmy Crufts a^ainjl Barn/ty. 

J OHN TONES, during apprcnticcfhip, hired himfelf for a 
year; the mafer burnt a paper and told the apprentice ir was 
his indenture, but it due* not appear th.tt it was the indenture; 
but the apprentice went away and never returned. 

Pratt, Chief fujlice. This is not a lettlement, for there is 
no lawful hiring, bccaufe if tiie indentme of apprenticefhip was 
continuing it is not lawful, and it does not appear ti* be burnt; 
there is only the declaration of the matter, which might be evi¬ 
dence againtt him. The matter never pretended to claim tiie 
fervant, who went away and J hinifcU. 

Mr. Wilts faid it was a good fettlement, becaufe the 
‘matter could not reclaim his fervant, or fuc him or the fccond 
matter. Burning the indenture is conclufive evidence againtt the 
matter, if not againtt all the world. The fervant cannot fay he 
Is difeharged, becaufe he has hired himfelf. 

> Fazakerly contra. There is no evidence but what the matter 
and no judgment by the juftices that the evidence was true : 
it is not conclufive evidence. 1 have often heard fay, that confef- 
fion is the worft evidence. • 

Vol. XI. D d Pratt, 


Cafe 455. 

A n apprentice 
cannot hire him- 

fejf .«s 0 fcr-vant t 

unkf, i»is in- 
dt mures are le« 
gall) cancelled j 
ft.iting the de¬ 
claration of the 
nultei,that they 
wtie burned, is 
not fuflicscRt J 
bur the juftices, 
fiom this* cvi« 
dence, may find 
tiie fa A. 

3. Burr. S. C. 
320. 511. 


Pratt* 
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Cafe 456. 

In whit cafe 3 
prifoner out on 
• t d*y-rvlt may 
be taken on an 

,, tjeaft-warrant. 


Cafe 457. 

An atfac’immt 
lies ac a n;t 
under-thu iff for 

not rctum;ng a 
writ. 

. Dyar, 21 S. 

Stra. 567 . 

X. Burr 797. 
Dougl. 446. 


Hilafy Term, 8. Geo. t. In B.'R„ 

Pratt, Chief *Juft ice. Ju dices are judges of the faS : thitf 
may be evidence of confent of the matter and apprentice, and had ‘ 
that appeared the apprentice might have gained a fcttlernent; the * 
juttices (hould have determined that, but that not appearing the 
order is imperfed. 

Per Curiam. Quaftiecl. 

Wilkinfon againjt Mathews, 

TTrHIT AKER, Serjeant* moved to difeharge the defendant out 

* * of New*atcy being taken on an eicapc-warrant the day he 
had r a day-rule. 

Jt was declared, by the Court, that if one is taken at four in 
the morning, and at twelve the fame day has a day-rule, there 
being no fraction of a day he is fcrecncd j and fo it was held in 
Holt's and Parke r’s time. • 

Pratt, Chief Juftice To me it feemsvery odd, though re- 
folutions are not to be fbnken. 

Referred.—')n report he never entered his name with the mar- 
fliai over-night, until after he was taken (at five o’clock in tho 
morning), and put in petition lilting the Court. 

The Court refufed todiftharge him out of cuflody, 

Makcplaint agphijt Ditton. 

* SCIRE FACIAS to ailign error was* returnable on the oftavq 

of The Purification . 

Darnfll, Serjeant , moved for an attachment againtt Green - 
under-fher iff, for not leturnmg the writ after a requeft. 

V^HiTAKfR, Serjeant. It is not returnable until Monday 
quarto (/re poft. 

P r Curiam. Not to make out a warrant, and return the 
writ when requited, is a contempt. 

B>»t, on the fhcrilT’s ottering to return and pay cofts imme* 
diittly, tne Court did not grant an attachment. The cafe of re* 
turn of bills, which arc cle die ?n diem on a certain day, is dif¬ 
ferent. 
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FASTER TERM, 

The Eighth of George the Firft, 

I N 

The King’s Bench. 

Sir John Pratt, Knt. Chief Jufiice. 

Sir Lyttleton Powys, Knt. 1 

Sir. Robert Eyre, K//t. > fuflices • 

Sir John Fortclcue Aland, Knt. J 

Sir Robert Raymond, Knt. Attorney General\ 
Sir Philip Vorke, Knt. Solicitor General. 


Eeamond arahijl Rowland. Cafe 458. 

T HE i l un tiff lent money 10 the defendant, a marned tSic- Couit will 
woman and an infant, who at that time gave the plaintiff no1 <a Jl1 
a watrant of attorney to confefs a judgment, whuh was cx " tl ’ u ' OM a 
entered up, and e\ocution executed. t , fTlLy>( jaiu^- 

Mr. Wear ge moved tofet afide the judgment and to have ref - ^ “llfm'ney 
titution, for that the defendant was an infant, and that the wmrai t lo t oa...arned 
of attorney to confefs a judgment is part of the proctfs, and riot w n and an 
like a bond ; therefore the Couit may ftt this afide on motion. inlant - 


Pratt, Chief Jurtice, If a writ of error w\.s brought, and 
the fa<fl true, the judgment would be fet afide. ^ vj (hall not on 
motion aflilfc in this matter, which will defrtuj the plaintiff* 
efpecially fines therp is another remedy btfides by motion. 

The Court denied the motion. 


Anonymous, Cafe 4 59. 

• Y TPON report of the master, common bail fhould have been praOic*. 
filed, but was not; the plaintiff had not declared within two 
Terms, and non prof was cnteied. 

Dds Fazakerly* 






, Anonymous . 4 


f 




Cafe 46c* 

Afljgnment of 
bail-bond. 

10. Mod. 288. 
z. Sira. 60. 

а. Stia. 727. 
Tiud’a Pr-tt. 
? 5 6 - 

Cafe 461. 

In what cafe 
proceed n^s cn 
bond fhJl ri t 
be flay. d. 

■ a. Salk 597. 

б. Mod. 101. 
i. Stra. 515. 
x. Atk. 118. 
Tidd’s Pradl. 
>90. 


Cafe 462. 

AAinr lies, a- 
, gairft t!»* iTf'oi- 
' iee of a 1 j;! ol 
dXchan^t. . - 

though no dcr*.*;-. 

V 


Eafter.Term, 8. Geo. i. In BlR; 

Fazakerly. The non prof, fhould have been fet afide, for 
they (hall not take advantage, they not being in court by bail. IF 
fpecial bail had been required,and declaration been delivered before 
bail filed, it would have deftroyed the right to fpecial bail; mud 
then the plaintiff lofe the advantage of fpecial bail, or be liable to 
non prof if by delay bail fhould not be filed ? 

Wearge. If common bail is not filed until after the decla¬ 
ration, the Court will oblige the attorney to file bail. And if the 
plaintiff deliver a declaration, 1 and for want of plea take judgment 
by default, the judgment (hall rot be fet afide for want of bail, if 
the attorney for the defendant had undertook to file bail. 

Per Curiam. For thefe reafons the non prof is regular. 


Haine againft Manning. 

T)RATT, Chief fifties. A fubfequent fheriff cannot alTign 
the bail-bond. The fame perfon muff affign after he is out of 
office, for the bond is in the perfon of the fheriff. In this cafe 
the plaintiff had the bail-bond affined to him from the perfon that 
had been fheriff, when out of the office, and another was in it. 

The Court gave judgment for the plaintiff. . * 


Anonymous. 

A CTION of dfbt on bond for two hundred pounds, con-* 

' * ditioijcd for the payment o. one hundred pounds in manner 
fcHewing; fifty poum’s down* and.five pounus'/v »•um for ten 
y* ars ; and if tm d- kncLnt fhouki fail p. yment for any of thofe 
lun.s, the remaining fum ibaJl be paid. 

WfaRGE n;ovtd, th?.t on bringing in five pounds intereff and 
coffs proceedings n.ight ff.*), the fum of fifty pounds being iri 
nature of a ptndt\ ; and this Court has by the 4. 6 c 5 .Ann. c. 16, 
the fame n< wer f ver adlions on bond as equity has, and this is 
what equity t.l do for us. 

Pfr Ci.’j i/.v, dJJ.-rtierte Fortescue, Jufttce It is the 
agreement ti or trie 1 to .11 g fum (hall be paid on failure of every 
five pet;: <•». We wili ret put the plaintiff to his a&ion for every, 
five j ounds : the firms being fb fmall, he had better releafe them. 
The whole fifty pounds is but the principal in this cafe (tf). 

(a) But itc Budge j» •/>. jV.iiiamfon, Eonafous v. Rybot, 3. Butt. 1370. and 
a Stra 813. Darby v. V.'ilk»Rs, 2. Stra. Marion v. Toucher, a. Bl. Rjtp. 704 
957. Maync v. Somntr, 3 Burr. 1374. 


Broomley agaiyft Frazier. 

TT* B. in Niiv En land, fends a bill of exch^ifge to Fraz&ePi: 
' * • uidAn on R L. in London . Fraxur directs the bill to b€ 

j,aid to the plaintiff, who brought an adfion againft Frazier. 

d hab been made againft the drawer.—Stiange, 441. Salk. 126. 

Whitaker, 



'J 


Eafter Term, 8. Geo. i. In B. R. : 

Whitaker, Serjeant, In cafe of a bill of exchange, no aft ion 
lies againft the indorfor until a default in the drawer, which de¬ 
fault ought to be fet forth in the declaration. 

Wearge contra. It is faid that he became liable by the cuf- 
tom, and they have demurred, which admits the cuftom. In a 
cafe in Salkcld , Holt, Chief Juflice y faid, that it was not necef- Salk. ia$; 
fary to be fet out in the declaration. 


369 


iwiomiT 

FftASIlftr. 


Pratt, Chief Juftice , doubted^how the cuftom is in thefe 
cafes, but it feems to bereafonable that they Ihould have an imme¬ 
diate remedy againft the indorfor. 

Eyre, Juftice , took the indorfor not to be liable but in default 
of the drawer, and that is the reafon of a protclt; but whether this # 
tnuft be averred in declaration or not, is in doubt. 


FoRTESCUE, Juftice . The indorfor only warrants the perfon 
who is to pay the bill. 

. 

Mjournatur . 


This Term, Reeves faid, that the indorfoment is only an ap¬ 
pointment to whom the bill ftia.ll be paid, but it makes the pay¬ 
ment of the bill only in defeft (4 tlv; drawer. The indorfor, 
though liable as drawer, yet only on default of the iiift drawer. 

132. 

Wearge contra . By the defendant direfting the bill to be paid 
to the plaintiff, he becomes drawer as well as drawee. The fecond 
indorfee is always liable without averring a defect in the former, 
for the indorfement is always taken on credit of the indorfor, the 
firft drawer being feldom known to the inJorfee. 3. Mod. 86, 
Lut . 878. Cafe of promiflbry note indorfed differs, Salk, 126. for 
the indorfement warrants the payment by the drawer, Salk, 132. 

Pratt, Chief Juftice. It is well enough : the law of merchants 
defigned to diftinguifh them from all other contracts, to advance 
and facilitate the trade; by this law they arc indurfed contrary to other 
contracts. If the indorfee muft go to the drawer before he fues 
the indorfor, it would prevent all thefe contrafts; therefore the in¬ 
dorfor or drawer is to ftand liable, at the cle&ion of the indorfee. 


Powys, Juftice , of the fame opinion. 

Eyre, Juftice. The objc&ion arifes from a miftake relating 
to promiffory notes. The indorfor of a bill engages payment, 
and the indorfee to get the payment. 1 he indorfee of a promif- 
fory note muft demand payment of the drawer, and the indorfee of 
| bill on whom drawn : the cafes are very different, and what i$ 
adjudged in Salk . 138. relates to a promiflory note : the indorfor 
is. in that refpeft as independent as the drawer; and Lambert v . 
Petcky in Salk . 127. fays, that proof of the hand of the drawer* 
in an aftion againft the indorfor, is not needful, 

D <1 3 


Fortesovi* 
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age'tnfi 
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Cafc* 463 . 

An indittmcnf 
for a trials, 
taken before 
juftices of the 
peace* qu.«foul, 
for want ct t»iv 
words reerr.Titid 
divirjas filoruis 
tranjgnJ-iorcs ct 
alla rttaiffa&a in 
cemtatu pra diclo 
audundum et tcr- 
tflinandum ajjign. 

S." C. i. Stra. 
442. 


See 3. Hawk. 
P. C. ch. 8. 
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4 

Fortescu e, Juftice. Civil law makes a difference between 
a promiffory note and a bill of exchange ; note between two, bill 
between three. If it mud be demanded of the drawer, it mud 
be of every indorfor, which may be all the woild over. Salt. 133. 
is exprefsly determined on arrelt of judgment. 

The Court gave judgment for the plaintiff (a). 

(e) Sec Laur.incc v. Jacob, x. Stra. Hamilton n. M<tckicll, B. R. H. 322. 
515. Collins 1. Butler, z. Sira. 1087. Hcylua *w. AcUmfon, Burr. 669. 


The King again ft Carter. 

tNDICTMENT ft r a trefpafs. The caption omits the words 
^ U 9 ni'c non ad diverfas fclcnias tranfgrefjiones et alia malefatta in 
IC corr.itatu pr.r ditto pirpetrata audiendum ct terminandum ajfguP 

Pratt, Chief fujEue. It is not incident to their authority, 
and if there is no act to make it fo it is bad; therefore adjourn for 
Mr. Reeve 3 to look into it. * 

Reeve?. The indictment is good without (hewing the autho¬ 
rity of the juft ices \ they have power as jtiftices to hear and deter¬ 
mine by 34. Edw. 1. 

Fazakfj'LY centra. 1. ! r er:t. £3. Go.fac. 633. There 
are fo:ne jufhecs who have .10 commiifion of oyer and terminer . 

Eyre, f if tic e. 2. tiro. >2. 2. Rich, 3. c. 9. Tclu. 46. 

Fort esc ue, fifties. 1 ?. lien. 7.2*;. Hals's Obfervations 
on 34. Edzv. 3 365. Bro. u Lidlttruntf' 3*. co. Rtmover del 
Plea , 22. 18 *Edw. 3. c. 2. may*require th<\i. to have cominif- 
fions, but 34. Edw. 3. fee ms to give them power without cam- 
million. 

Acfsurnatur. 

This Term, Reeves faid. The qucAion is, Whether juftices 
of the peace, as fuch, can hear and determine trcfpafics ? No exprefs 
comrr.i/fion is let out. The 1. Edit. 3. gives no luch authority j 
and ill - 18. Edw. 3. requires a commiiiion of oyer and terminer \ 
but 3.1. Edw. 3. gives power, without any commidion, to hear and 
determine Flumes and tielp. lies. The claufe of oyer’And terminer 
in 34. Edw. 3. c. i. Joes not 1 elate to julticcs of the peace, but a 
comm idiot: granted to other per funs, Telv. 46. 2 . Cro. 32. but 

fince there have been d.ifcrent opinions. 2. Cro. 633. 

KAz-'iKhRj y centra. The ilatulc 18. Edw. 3. c. 2. is not 
altered by the 34. Edw. 3 c, 1. which only makes an addition to the 
number of juiticcs, and to declare the power they had before. In 
the caption it ought to appeal, that either they have a cemmiilion, 
or are fuch periods as arc described in the 74. Edw. 3. which mult 
be a lord, or three or lour moil fubdantial pei foils in the county t 
Uy th.‘4j. Ediv. 3 the commiifion was enlarged to give them, 
the powers intendtJ by 34. Edw. 3. Cro. Jac. 633. z. Vent. 33. 
2. Keb. if:o. * ♦ 

PRAT*, 
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' Pratt, Chief Juftice. Theconftru< 5 Hon of 34 ZWztf. 3. will 
tie and ought to be the lame as 18. Edw. 3. M Shall have,” that is 
by commifiion: there was no intent to alter 18. Edw . 3. it is only 
to fhew that the new peifons fhali have the fame power. Imme¬ 
diately after 34 • Edw, 3. the commifiion was altered* which would 
not have been had they had a commifiion without it; All the 
precedents are againft this indiSment. 

Powys, Juft ice , of the fame opinion. 

Eyre, Juftice . At firftjufticesibad no judicial authority; the 
18. Edw, 3 gives them a commiflidn, and the 34. Edw. 3. fays they 
fhali have power, and their writs (hall iffue. The true conftruc- 
tion of that adt is, that they fhali not do it ex ojftcio, but by a 
commifiion, which was required by 13. Edw. 3. ; which is plain to 
be the opinion of that time, by cem.Aiifiion awarded 35. Edw. 3. 
Opinions of the old Books remain fj. 2. Rich. c. 9. Indict¬ 
ment for treafon* 12. Hen. 7. c. 25. No cafes are contrary but 
YclverUn'*! and that is not law. If by an act the juftices had 
power, th*ey need not fet out a commifiion. Cro. Juc. 633. 
X. Fent. 33. 

Fortescue, Juftice. Juftices have two powers ; one by the 
common law, which is only as confcrvatoi a pacts ; and by commif- 
fiori of oyer y without which they c .nnot tune indictments. Halt* s 
opinion teems to be, that a commifiion if. \\ *cv Vc \ on ^4. Edw. 3. 
for it has words of relation, cc according to tne la.vs and ftatutes of 
€i the realm.” 12. Hen. 7. c. 25. is itrong as 2. Kcb . 160. 

The Court qualhed the indidhncnt. 
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Cotes againft Robinfon. 


Cafe 464. 


S 1 


«IR EDWARD NORTHEY opened this (in E after Terri) w hat cafr a 
* 6. Geo. 1.) to be a cafe in ejedtment, agreed at nift fnvs to he re ^ gxtfnt 
thus: Sir William Jolllff was conufee of a ilatutc of all hinds and " 

extended lands ‘ ^ - ^ ‘ -’ 1 

by extent on a 

he extends lands .. 

’of the plaintiff, and had a Itbciutc on which the leilbr brought s. c 
this action. 9 s - 


ham johijj was conufee of :i itatutc ot all i.iuds and fcrffnc count 

in Stajfbrdjhirey and had a liberate , and was evicted 

prior ftatute. Then, without fumg ; fire fee as, tm * tra * 

Is in No i tmrhamjhi.re. then in sre to ihelcffor \ p P . r , ... 

, , _r:,.'_ L _. „ u ForC - 375 - 


' HAN BURY, Serjeant , in opening fiid, there was no eviction, 
but Sir William found the lands firii extended iiiiu,Kcicr.t. 

HanBURY, Serjeant. The common law gave execution only 
ainftgoods, exceptfoi the king (a). T.'.e ftatute of tycjtminiter 




the Second^ c. 18. gave an elegit-, then 13. Edw. 1. give-, me ftatute 
' of Merchants; and 27. Edw. 3. c. 9. and 23. Hen.ti. c. b.tfce ftatute 
* -Staple. Thcfe ftatutes, therefore, being in alteration of the common 
/law,ought tobe taken itri&ly. There may be extents mtoall ccun- 
•- lh England^ but they mutt be all awarded and returned about the 
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fame time, Cro. Ent 296, oqj. Raft . 598.; fo that Sir WiUi<im\toA . 
an opportunity to extend, and then the account would be entire anid •. 
not by fractions. Where there is a liberate of goods, they are ■ 
taken for part of the debt, but the extent is to hold quoufque he is 
fatisfjed. The ccnufee may be without remedy by his own de¬ 
fault. Cro. Tit. Slot. pi. 35. 2 . Roll, Abr . 477* Plow. Com • 

Rtfs 's Cafe . The land is not originally the debtor; for if a perfon 
releafe the land, he may afterwards charge the body; the lands are 
only chargeable as they belong to the body at the time of the 
ftatutc. Cro. Stat.pl. 25. 'Hob, 47. Sbepperd , 359. 2. Roll, 
Abr. 476. The conufee, by the firft extent, has made his election 
to be facts fied out of thofe lands; then he has difeharged the other 
in N'ottingbamjhire , and fhall not have an extent to them. 
Fit*, tit. Exec. pi. 84. 15. Hen . 7. Jo. 14. 3. Rich. 3. 7. 

7. Hen. 7. 5. Thus flood the cafes before the (latuteof Hen . 8, 


Cor** 

agaknfi 
Robin *ok. 


to this cafe, and is in Lru. 479. and thofe two arc, that after an 

extent in land there can be no execution againfl goods, much Jefs 

u fortiori can there be one againft lands, in ?. Leon. 12. pL 20* 

extent to S?. Jr. tv, t!v ilieri«T gav e pcfKCtoo of half, and there was 

a vlceccmes non m ft breve ; then they to: !< out a new extent, and 

returned an extent r**r made: this is a re extent, for that implies * 

only againft the la. :*> of the fame perfon, and ji m c« 1 not be the fame 

lands. The Cafe tf Lcrtebc ** is only that itu*y may have extents' 

into all the counties in England, but that mult be at one time*' 

The precedents are both v/uys, but they are of no authority, for 

the officers of the pe*tty bag are not fo very cu.ious. 

* 

Pratt, CLLffuftice . The ffatute binds all his lands, if part 
arc extended and the party accept it, ami it is filcJ. Whether he 
has not excepted thofe land 0 to hold quoufque ? ana if fo, Whether 
not bound by ids acceptance where lands are in fevcral counties, 
as in one ? As to the value of the lands, the party muft come at 
the return of :K. writ and complain 5 but if he has accepted it, the 
party is without remedy. Extent to fevcral counties returned at 
the id me time, mull b' uLcn as one execution. 

In HiL-fj 7 .v7. Geo. 1. Chess hy re, Serjeant , laid, The 
queftion is, Whcthei the fecond execution is unwarranted? I 
maintain it is good titles q’/cties, in as many counties as the party* 
has lands. It arifes on /La. 8. c. 5. But briefly to explain ex- ’ 
ccutions before that art, and what alterations by that act. By 
23. Hen. 8. this ha 1 ' the force of a ftaiuic iiaplc, which ariies from 
27. Edw. 3. c, c). by which due execution on inquiry, was on . 
ifatute merchant and fiaple. As all lands are fubject, fo execu- « 
tion muff in feme cafes be againft all, or it may be defeated by * 
audita quertla. So in a feire fact at againft tertenants, one pleads^’., 
others make default. 3. Co. 14. 3. Inft. 296. 2. Cro. $ p6*‘ 

iCte. 507. Moor % 524. Confcquently (here is fome method to 

extend 
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extend the lands though in different counties, though by Several 
writs and liberates ; and averment of land extended in one county* 
no conclufion but to part. Before 32. Hen . S. execution went 
into all the counties, fome for the whole, fonie for part of the debt, 
Haft. 596. as appears by precedents ; not unlike elegit and feire 
facias , which went into all counties. T>ycr\ 162. Alcd. 24. 
2. Cro . 246. Brouinl. 59. 1. Sid. 184. 2. Roll. 469. pi. 6.482. 

Fitz. Ex. 40. Cro. Eliz. 296. b. 297. Some being for the whole 
debt, adjudged that execution ought to purl'ue the judgment, 
4. Co. 67. Lands in feveral counties, cannot be extended but by 
fcveral extents and liberates . This is not a re-extent, but the firft 
and original extent, and not properly called an alias. If the plain¬ 
tiff was barred by liberate in the fir'll county, he never could have 
another extent into another county, which is not rcafonMfte. 
The ftatute 32. Hen . 8. has made an alteration, it is to favour 
creditors being remedial, to help creditors to their debts. The act 
gives relief after perfect execution, but was never intended to flop 
perfons from going on to perfedl execution. ILfidc^, tills is not 
a re-extent after award of execution 0:1 a fi r e facia t, but a tefta- 
tum of lands in another county. A ic-extent on thisiLiuie can 
only be where the whole ext-nt is 1 c./,-.re 1, evicted, or taken 
away. No words in this ftatute i-. ft rain an extent in any 
other county. As to e legit, per for :• bound by acceptance of a 
moiety of the land, not of the writ, lid. 58. a void writ the 
party is not bound, Pullen v. Pinked ; bur sbgtt will go into any 
other count), and acceptance only binds* in mat county. Weft min - 
fieri* has given a moiety of ail lands, as flatute lb pie has all lands. 
As to the words in F. N. B.^ 131. c. . 7 'be. Lib. Ji acccptare 
voluerit ; they were infu-rted on account of Ad on Burnell , which 
makes the acceptance on high apprailenvent before return; which 
means if he would take the goods at the price, and to reful'e at the 
return lands extended too high, and pray a re-extent. So might 
the defendant,-if appraifed too low $ 1 o that there might be a re- 
cxtent even at common law. 22. Ajf. pi. 44. 23. AJf. pi. 18# 

2. Roll. Abr. 476. 2. Hen. 4. c. 17. 44. Edw. 3. c. 2. 2 Cro . 

12, 13. If liberate be not returned it is a good execution, if the 
party has it to produce at a trial in ejectment. 5. Co. Hofe's Cafe. 
4, Co. 67. Such writs need no return. 


' v. 
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Reeves contra. The cafe will depend upon the law as it ftoo^ 
before 32. Hen. 8. and we pretend no aid from that ftatute to 
make it void, only to fhew that if fuch le-cxtent was not void, 
there would have been no occafion to make that ftatute. The 
queftion is, If this is warranted by the ftatute De Idercutoribus ? 
The ftatute fays, all lands at the time of the recognizance taken, 
.which by this cafe he had not j but I confefs now tne law 15 fettled, 
#ud all lands at the time of tne recognizance, ftatute ftaple or 
Upfiichant, or after, are liable. I admit thefe lands are liable, but 
queftion if the conufee has not barred himfelf by the return and 
liberate of the lands in Stafferdfldre. The body of the debtor is 

• original 
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ttaftltfity' 




Original debtor, Plow. Com 72. and land become* ItabkMfcf * 

of body; but the creditor may accept part of the land in fatisfa<£ti<#% 
and discharge the reft. At the return he may waive the acceptance* 
and pray a new extent into another county j or pray extenders to 
take the land, it too highly appraifed 5 the return of the fheriff is 
not conclufive, but the acceptance of the party 2 if a man has an 
extent in one county and all land delivered to him, and the debtor 
purchafe n^w land, yt t that is a fatisfa&ion, and the new purchafcd 
land will not be liable The fame law, if lands lie in different 
counties, for fome reafons, will hold , and form of extent in feveral 
counties was by faveral writs taken out at the fame tune, for by 
•writ in one county the fheriff cannot extend land in another, an£ 
fuch writ took notice ot to mcr writs in other counties, Rig 1 520. 
The precedents cited out ot Raftal prove that the law then was, 
that one writ might b ' bar to all other counties, Old Ent 1 186* 
bccaufe they apportion d part of the debt Z>y<?r, 162. Adjudged 
cifes which rcfpiwl */ f its me to this point, and they are in the 
fame renfon of law. C apt as to take the body, lay only on non 
invent ieturn^d, 2 Po ’ Abt 4.76. and intereft of conufee de* 
termmed before f ttisf '~ 1 n 2 Rub 3.7 b. Capias lies only m 
the county where extent 1 ty before. 15. Hen . 7 14. b . Noland 
liable on 1 cw extent ^ ts u 1 El^git^ /. Cro 338. 2. Keb 314, 
is in point. 1. lev. 9** $ Leu. 269. 1. Lut. 429. This iA 
not within 32 Her 8 1 iLcws what was befort, 1. lnjl . 2"0 *» 

It appears by the pre«n ble iwj re extent was to be had but after 
full extent The words of Hen 8 are gen'ij, mid cannot be 
tied up to only a re-extent in the fame count). Med 341. was 
©bje&ed, but oddly report d th-re r 3 Cro 31c ltates the cafe 
truly, and there the fuggtftion was at the return, which waived 
the firft writ. I Roll . Abr. 304 fays, the ftcond extent is only 
voidable by error, but the cafe is truly reported in 3. Cro which 
contradicts Mod. and Roll and the Court held it totally void. 

* 

This Term the Couri delivered their opinion.—We are all 
of opinion- that the fccond extent is regular 5 a prayer bemg enter* 
ed at the Hire of entering the firft, which the court of cnanteij 
allowed. 


Note, There was no judgment, it went oft 1 on pfopofid of 
going to a new trial. 


Cafe 465. Mtmorantfum. 

'JOEAR the end of this Term Lord Cutef Bamh BtJRY v 
^ died, and Baron Mon tague was made Chief Juaju>n*V; 
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The Cafe of Lambeth Pari(h. 

T^EEVES moved to fhew caufe why an order for confirming a 
v poor’s rate (hould not be quaftied. The redtor granted a leafe 
of the tithes to J. S. at a certain rent; J. S. for a certain con- 
fideration, covenanted with the occupiers of the lands in the parifhes 
feverally, that they (hould keep and retain the tithes to their own ufe. 
The queftion is. Who (hall be rate$ for thefe tithes ? They may 
lay a two-fold rate, according to the fubftancc, or as occupiers of 
lands, tithes. See .: the laft mufl be upon the tenant, not the land¬ 
lord ; then the rate for thefe tithes mu ft be paid by the perfons re¬ 
ceiving the profits of the tithes. All agree, that thofe w ho rent 
the nine parts muft be rated for them; and w hy not thofe tvho 
rent the tenth part or tithe ? The appoints the rate to be made 
upon the occupiers of both. The thing in fubftancc that (hould 
have been fet out, the retainer takes \ therefore he is occupier. 
The tithe» remain not extinguiihed, notwithftandmg unity of pci 
feffion. 

Darnell contra. It returns to this queftion, Wlr is the oc¬ 
cupier ? The leflec is the perfon who takes the pi of i*-, a^d whoever 
takes the profits is the occupier. To 1 \\ ihe retainer i*. the occu¬ 
pier, becaufehc has the corn j they maj *u> wv ell ia^ the bakei and 
brewer are, for they have the corn. 




* / 


Thcparfourth,! 
be a CTrOkd <br 
the poor'fecai* • 
on lut> tithet, 
the occupier ' * 
thereof, 
he lias 

with the tejuxit 
th^t he fhaU rr- * 
tain then. 

S C. 8 . Mod. 

bi. 

*>. C. i. Stnu 
524 * 

2 Roll. Abiv 

280 

2 Uulft 3-54. 

: 255. 
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10. Vmer A hr. 
4 » 7 . 

x, Stra. 77. zoo. 



Reeves In teply. The a£l pu f s lands and tithes upon one 
footing, and the latter is confidere^d as on:-tenth of the former : and 
he who receives the profits oftfoeland is the occupier of the tithes ; 
he who receives the tithes and outs them into his barns, is occu¬ 
pier, whether he has them by contiadtor otheiwife. 


Pratt, Chief fujlice. No doubt but fomebody muft be rated 
in refpeft of the tithes. The only queftion is, Who is occupier? 
And I think the fanner of the rector is fo, prima facie : but he 
has made a control with the farmers of the land, tor winch he is 
to have (as wc muft intend) the value. They do not know 
wh&t the retainer makes of it. Shall he be rated to the whole 
•when he has paid the value for it ? The larmcr of the hnd pays, 
becaufe he takes the lands lubjedt to it : there is no harm done if 
farmer of tithes (who takes them iubjeft to the rare as farmer of 
land) be rated for them: whether he fells them after they are fet 
out, or before is the fame thing as to that; the profits and value 
are in him, and he receives them. 


Puwvs, JuJlice y of the fame opinion. 

m Eyre, JuJHce. The queftion is, Who is occupier > I think 
tbe former ft ill continues occupier : I fhould think otherwife if 
. retainers were undcr-leflees } but tile fai mer of tithes (ells them to 
" farmers of the land, and it is in nature of fuch to them. 
/ 2 , C». 117. He agrees, by parol, tnat for fo much they ihall 

• retain 
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T*b Case or retain them; this does not put the lefTee out of pofleffion of the r 
tithes $ he is occupier ftill, and only fells them* 

Fortescue, Juftice , of the lame opinion. 

The Court quaftied the order of feffions ( a ). 

(#) See Rex v. Baitlct, 16. Vlner, 4x7. and 1. Conft'i Bott, page 9S, 




Cafe 467. 


Memorandum. 

npfflS Term Mr. Gilbert, late Chief Baron of the Exche* 
quer in Ireland , and Mr. Dentok, were at a private call 
maejf Serjeants: and Mr. Gilbert was made Baron of the 
Exchequer in the place of Montague. 


trinitt' 
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Trinity term, 

The Ninth of' George the Firft, 

r k , 

The King’s Bench. 

Sir John Pratt, Knt. Chief fufice. 

Sir Lyttlcton Powys, Knt. f 

Sir Robert Eyre, Knt. (• Jif ices. 

Sir John Fortelcue Aland, Knt. J 

Sir Robert Raymond, Knt. Attorney General, 

* Sir Philip Yorke, Knt. Solicitor General. 


Badmeiin Againjl Pyke. 

P ENG ELLY obje&ed to a covenant to (land feifed to the 
ufe of a ftranger, in confideration of love and attention and 
for fervices done, for that no ule can anfe on fuch a deed, 
though it may on a leafe for a yeai, where there may be a va¬ 
luable confideration. 

Reeves. It is of love and attention for fervices done, and in 
confideration of five (hilling*;; and it is not necefTary to prove the 
^confideration, for that is in the perfon’s own knowledge: lervices 
are fuffinent to ground an ajjum fit ; and it will be the fame in 
the cafe of a ufe ; five (hillings is certainly fufficicnt to raife a ufe. 

Pratt, ChieJ JuJiice , and Eyre, Jujhce . If it pafs in con¬ 
fideration of money, it mutt be a bargain and (ale, and not being 
enrolled will not do in this cafe. 

Pengelly. It is Jove and affeftion for fervices done, which 
mutt be conttrued love and attention arifing from fervices done. 

Eyre, JuJiice . It is the feme thing, for that makes the fer- 
a part of the confideration. 

• Byron 


Cafe 46?, 
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Cafe 469. 

An officer can¬ 
not juftiiy trcf- 

paik under a At. 
ju. on^a judg¬ 
mentwhich was 
afterwards re 
▼cried. 

$. C. Stra 509. 
c. Com. Dig. 
$**. 797 , 79 s * 


Byron againjl Phillips, * ' 

*"pRESPASS. —The defendants juftify under a capias adfa^lsfam 
ciendum on a judgment, which was afterwards fet afide 5 one 
defendant being plaintiff in the action* the Other the fhcriff*s of¬ 
ficer. The plaintiff demurred. 

Wearge. On a Judgment being reverfed, all the proceedings 
remain o i record ; but if fet afide for irregularity, it is a mere nul¬ 
lity: though tne juftification* might have been good for the officer 
alone, it is ill for the plaintiff, and they ought to have fevered. 
The calc of Turner v. Filgate (a) is a cafe in point. 


Reeves contra . The law has been taken other wife. 2. Sid . 
125, j. Lev , 173. 

Pratt, Chief Juflice . The officer has involved himfelf with 
the plaintiff; we caunot diftinguifh them; and judgment muft be 
againft both (£}. 

Eyre, jnjhce. The juftification is not good for the defen¬ 
dant, but the joining of the officer (hall not prejudice him. As 
the decimation is of a trclpafs joint and feveral, the plea is to fol¬ 
low the niturc of that, and may be taken jointly and feverally, and 
the officer is not involved in the fame cafe with the plaintiff},and 
his pica bung allowed to be good, it fhould be fevered. 

FortEoCUi, Juflue '1 he officer, by plea, deprived himfelf 
of the benefit he might have had. 


(j) Ray. 73. Pufons «r. I 1 >d, ; Bl Rep. 84a, 

( 6 ) Sm*rh v. Pouchier, 2 Stra 993. JPcrkins v. Piu.-wr, 3 Will. 3S2* 
Middlemen v. Puce, z. Stra. 11S4. 


Cafe 470. 
$u Whether a 

corporation can 
remove a mem¬ 
ber for brtbuy, 
Until he has been 
convi&td oi the 
offence at law. 

S. C 8 Mod. 
*9, 90 * 

S. C Foit. 200. 

S C.i.Stra 385. 

r Burr. 339. 

» Buir. 723. 

4 Burr. 1909. 
ifp mafic Dig. 
677. 679. 

8 Mod iSS 
la Mod. 2 j 8 . 


The King againjt The Mayor and Aldermen of Carlifle. 

TVTANDAMUS to reftore one Simp/bn to the office of capital 
-*•*■*" burgefs of the city of Cartijle . The return was an arpetion 
for bribery. 

FazaK-IRLY. The queflion is. Whether they can amove 
without ronvidtion ? A maniavvn lfi’ued to leftore a capital burA 
gefs of Ntivca/!h-itpon- 7 \ e, and it was returned, that he gave 
feveral hum for votes for a member ; and held, though a fufficient 
caufc, rot good without conviction, becaufe it is an offence at 
common liv. 

Denton contra . In neither of the cafes of Rtx v, Beggs(a) 
or Rex ?». Mayor of Gloucejici (b) do I find judgment given: In 
that of Gloucijt'i the queftion was, Whether refr,nation by parol 
was fu^icicnt ? for the capital burgefs contented to his amotion* lit 
Baggs* Cajc there was a power to amove given by chai ter. Ther# 
may be a cafe where a pc ton is removcable but not indictable, 
Serjeant IVhitakcr's Cafe y for not attending at the feffions^ which 
it was his duty to do. The Cajc of Gloucejter was, W bether it wa$ * 


(d) jj Co 99. 
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fuch a bribery for which he could be indi&ed ? The offence in the 
* pr^fent cafe is, that he offered f xty guineas toa capital burgefs to vote 
tor A. at the next enfuing election for mayor, which is the bufinefs 
of a private election, only concerning the corporation 5 here ap* 
pears a fiifficient conviction. Whatever was the law before 
9 Ann it is altered, for thereby ever) material fa£t is traverfable. 
Styles, 477. 

Fazaker.lv. It is a public offence, for a corporation is a 
public concern. Bribery has an odihm in the law, and 1 cafe of 
a corporation impofcs on the Crown by bringing wrong perfons 
into office. Ptrfons are not to be under the odium of coinmon- 
law offences without a fair trial by the common law , here is no 
conv nflion at common law, the conviction b) the corporation is 
what we complain of. 

Pratt, Chief Jujtice . There are tv o que ft ons, Whether the 
offence is indi< 5 tabk at common law ? and if fo, \s hether the cor¬ 
poration can remove without a preceding c Jinidiion ? it fc ms to 
me that this is an ofttnee pumfhable at common Iiw, and if fo. 
Whether thekingcan impow<rany 10 proceed tocc.millionothcr- 
wiie th in by the rule s of thf commo lbw ? If 1 fhould gi ant iuch 
a cominiffion, it would be a^ainft th t il * <f common law, and he 
iiirpuzeJ into it, foi he c mnot dt rc t 11c 10m the common law. 
"^Vhen the offence concerns only his duty fret man, if the cor¬ 
poration (hould not determine his power, 110 other junfdi&ion 
could punifh it. 

PoW’VS, Juttur , of the fame opinion 

Eyre, Ju/tnt Corruption in elections is a common-law 
offence, and i< fo aecl ired to be by Magna Charta , but it does not 
i llow tbit tins n ember c nnot be disfrmchifed before con viltion. 
T hey h ive power to call him to an account for any offence againft 
his duty, and there is no rcafon, tint beciufe he is not indiltcd 
for the offence at common law, they h ive no right to pumih him for 
acting againft hi* duty like theccckfi lftical and temporal courts, 
they maj both proceed in different refpcCts. Lord Coke men¬ 
tions fcveral cafes foi which they may be removed, as eiafing the 
r ^Charter, which is forger) , but if he for*c a deed 111 which the 
torporition is not concerned, they cannot examine into it until 
convilted, and then they may distr inch lie him as an infamous per¬ 
son. It was never dctw r nnned by any refolution. 

Fo^tescue, Juftne Ldne\ Ccfe wis on a judgment for a 
]ibel y which was not relative to h ofh e, duty, or oath, and 
there a conviction wis necefhry: this m.y be a mifdemcanor,for 
the common liw has given this no p ticuhr name, for bribery is 
by Lord Cou defined, when an ofh er takes money. 1 he king 
mayijjmpowcr a corporation to disfi mchifc a member, though not 
-to* punifh a party but by the rules of common law (*). 
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Cafe 471. The farifh of Great Amwell again fi St. John’s, 

Hertfordftiire. 

TpAZAKERLY. An order of two juftices, was confirmed by 
* lions far* 'fettling a certificate perfon at A . who rented a farm of 
fourteen pounds/>tfr^w«//OT of one man. Thchoufe was in the parifti, 
but the farm was part in thr parifti and part not. The words of the 
a£t for fctrlement of certificate pcrfons is, Cl renting ten pounds 
Ci per emsfir:^ or performing any office in fuch pariih^’ he muft 
therefore ent the form in the fame parifti. 

Pratt, Chief JuJi ice. The adfc fays, <c {hall not gain, &c. 
urlefx they take a tenement of ten pounds per annum and the 
queftiun is, Whether the words tc fiich parifh,” which is different, 
{hall icfer to renting a tenement or performing an office only ? Jt 
differs from 12. Car. 2. which is, M unlefs he comes to fettle in 

this is, u take;” but whether it is to be underftood fo I doubt* - 

• 

Eyre and Fortesclte, Jijlices. The intended, that a 
perfon of an ah.hty to take ten pounds per annum was not to be 
removed. What fhal] gain a fettlement for a ft ranger will gain one 
for a certificate pci fon : the whole land belongs to the cottage, 
and it is not lute the cafe of a houle of one man and land of another. 

Held a fcttlement, according to a note I have feen. Trinity 
fynn, 8 . Geo. \. 
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Cafe 472. 

*Fhe fefljons 
cai notd.fch*rge 
• Conftable and 
ap| >oim another, 
«x4ept on the 
nesle<ft of the 
ket., 

v, ItolL 585. 

F. K. B. 168. 

1. Mod. 13. 
a. Jpnes, a ia. 
'fitnl 798* 1050. 
3, * 3 ale, 88. 

3. Hawk. P. C. 
ch. io. f. 49. 


The King cigaivfl Lafhmere. 

/^HESSHYRE, Serjeant , moved to quafh an order of fefiiona 
for Suffex for difeharging Pyke , choL-n conllahle of Brainier y 
and appointing the defendant. By the cuito.n of Bramber , the 
old contlabJc named one and the jury another, and the fteward 
chofe one of them, who fo chofe* Pyle, and the feffions difeharged 
him bccaufe not refident. The feffions has no jurifdidlion, 
unlefs the leet neglects, or the conftable denies. By 13. & 14. 
Car , 2. by the common law, the* leet has jmifdiction : If he has 
reafon to object, bccaufe not refident, it was proper at the letfJK^ 
The feiiions not having jurifdiction the order is void, be there 
never fo good a reafon. 

Eyre, JufBce. The feffions have no jurifdi<£fion ( a ). 

FoRTEi.cuc, ''Juflhc . Rex v . White(b) is, that juftices 
may turn out a conftable, but not elect one ; there may be a 
great inconvenience, fince lects aie held but twice a-year, if juf¬ 
tices cannot remove them. 

Eyre, Jufiice. The feffions have no jurifdi&ion by the a& of 
parliament, except on default of the leet. 


V* 

’ 


(a) See the C-fe of the Conftables of 
JLiniington, 3 Stra. 708. R%x v. Hod- 
fon, 3 2. Mod. 180. Rex v. Gouge, 4 
2 4 .v a. 1313. 


( 1 ) 1, Salk. 15a 


Pratt, V 
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PraTt, Chief Juflice, If the appointment of one who is not 
- refident is void, it is of courfe no appointment. 

Eyre, JuJlice, That is a queftion, for then the jurifdi&ion 
devolves to the fcllions. 

Pratt, Chief JuJlice. If the leet appoint a conftable who 
lives a hundred miles off, and the feflions cannot appoint another, 
the town is without a conftable, which is an inconvenience wc 
Will prevent if pofliblc. 
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HILARY TERM, 

The Tenth of George the Firft, 

I N 

The King’s Bench. 


Sir John Pratt, Knt. Chief Jufice. 

Sir Lyttlcton Powys, Knt. 1 

Sir John Fortefcue Aland, Knt. > fufices. 


Sir Robert Raymond, Knt. 


j 


Sir Philip Yorke, Knt. Attorney General 
Sir Clement Wcarp;, Knt. Solicitor General, 



Cafe 473. The King cva'njl The Mayor of Kingilon-upon-Hull. 

L. 


Two prrfons, 
claiming :n dif¬ 
ferent r. ghts. 


AST Tf R M feveral mzr.dxmi s ’ s were moved for to admit 
feveral p n'<r\s, by name, to their freedom in the corpora- 
. . tiori of K’n^jlcn-upon-Hull, of which no ufe was made ; 

Sthe faine^flw- but kfr day of laft T erm a ride was moved for and obtained, 

damw. that a mandamus fbould go to the mat or and aldermen, to call a 

S C Stra 3 hall and do the nuiiuefs of the corporation ; cr. this Jail rule they 
s! c! S. Mod. make cut a mandamus 1 <> affemblc the corporation, arid admit the 
*09. feveral perfon* who had right to their freedom, not naming them. 

^Mod^u 1 Pengelly, Sc* j:ant, moved to quafh the Tvc.ndar.ius , because 
Comb. 307* 11 there ought to be feveral mandamus's for the feveral perions, and 
not for them all jointly, for their titles may be diftinct and quite 
different. 

Per Curiam. Vv r e muft fuperfede the manda mus y if not upon 
that account (<?), yctbecaufe there is no warrant to ground them 
upon; the rule being given in general to do the bufinefs of the cor¬ 
poration, and the mandamus is to do a particular bufinefs (b). 

And the Court would have given cofls, but the Counfel fox* 
the corporation would not afk it. 

(a) See Rex •*/. Lord Montacutc, (b) See 5 . C. fc. Mod. 209. and Rex 1 


1. Bl. Rtp, 60. 


v. Wiidman, a. Stra. S93. 


Anonymous. 




Hilary iTerm, ic. Geo. i. In B. R. 




Anonymous. 


Cafe 474. 


% 

T)ER CURIAM. IF a flcward of a court do any a£I which Information 
* he clanns to do by prefeription or otherwife, information in w™*** lies 
the nature of a quo warranto lies as well as for a mifdcmeanor. 

Not like the cafe of a jufticc acting beyond his power, for in that courti 

cafe this Court takes notice of their authority. 

J Co. Ent. 5x8, 

541- Cro. Jac. 2^9. V elv. jqg. Stra.* C21. 32 1?. Rex m. Meddlicot, 1. Bar. K. B. azx. 
Rex v. Bntl&c, 1. Black. 46. Rex ■;». Cann, 3. Luir. 1822. Rex v. Wallis, 5. Tcrm'Rep. 375. 


Anonymous. 

f T , HE defendant was arrefted on a bond, and, being in cuf- 
tody, fent for a perion, who is a prafticcr but not a fworn 
attorney, and executed a 'variant of attorney to confefs judgment. 
On motion to enter up the judgment, 

Pratt, Chief fujlice^ faid, he mufl be a fworn attorney. 

And the Court refufed to enter up the judgment. 

• Fortescuf., fztflicc. The rule Cys cc an attorney ,** but does 
not fay 4t a (worn attorney,’* mult be prefent. 

Pratt, Chief fifties. An attorney is r. fworn attorney. 


Cafe 47 5. 

The attorney 
prefent when a 
warrant 0/ at - 
tarncy is exe* 
cuted, muft be 
a fworn atter* 
ney. 
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TRINITY TERM, 

The Tenth of George the Fir ft* 

I N 

f 

The King’s Bench. 

•Sir John Pratt, Knt. Chief Juftice. 

Sir Lyttleton Powys, Knt. J 

Sir John Fortefcue Aland, Knt. > Ju/lices. 

Sir Robert Raymond, Knt. J 

Sir Philip Yorke, Knt. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General. ■ 


Cafe 476. 


Jenney againji Herle. 


A bill payable 
out of a parti¬ 
cular fund, is 
not a bill of ex¬ 
change. 

S. C. Stra. 91. 
S. C. 8. Mod. 
*65. 

S. C. Ld. Ray. 
3361. 

10. Mod. 294. 
316. 

3. Wilt 207. 


W RIT of error on a judgment for the plaintiff* in the 
common pleas, in an action on a bill of exchange againft 
the drawee. It was to pay luch a fum to the plaintiff 
out of the monies which he had in his hands, that belonged to the 
proprietors of the Devonjhire mines, for an eftate they had pur- 
chafed of him* 

•Wearg, Solicitor General Every bill of exchange fhould be 
abfolutely payable, not upon a contingency, otherwife it is not-*, 
negotiable* If he had none of their money in his hands, this note 
is not payable ; this was ruled in the cafe of JoJlin v. Laffer^ 
Eafter Term , in the firft year of George the Firft . Befides, they 
have not fet out any valuable confulei ation as w for value received.” 


Pratt, Chief Juftice. The reafon that a man (hall be bound 
without the folemhity of a deed, is the confidcration, and that to be 
taken without proof is for the conveniency of trade. He appoints 
a perfon who was never debtor, and if he has money he may pay it, , 
but if he has not, the drawer is not liable. It is the fame cafe as 
Laffer's. • ^ 

Fortescue, Juftice. A bill of exchange cannot be made 
payable out of a particular fund, f as was Laffer's Cafe. In all 

foreign 



N Trinity Term, 10. Geou i. In B. R. 

foreign bills of exchange it is exprefled <c for value receivedit has 
been held not neceffary to be .exprefled, but it muft be implied, 

Raymond, Juftice , of the fame opinion. 

Powys, Juft ice , abfente. 

Judgment veverfed (a). 



Jzxxzr 

agamfi 




(a) See Dawker v. Deloraine, 3. Wilf. Lynch, 2. Ld. Ray. 1563. Kyd oil 

2«'7. 1. Black. Rep. 78a. Banhury v. Bill!*, • 

Lilfttt, 2. Ld. Ray. 1211. Haydock v. • 


Anonymous. Calc 477* 

P* A ZAKERLY. A&ion on a bond againft one ; oyer craved, A joint bond it. 
* and it appears to be a joint bond, and concludes u fealed with good againft the 
il the feal of us,” therefore muft be taken to be fealed by both. party '^ ho ex * 

Pratt, Chief Juftice . Not without averment \ and if but 
one fealed, it is good againft him. 

Judgment aliiimcd. 


The King cigainjl Burroughs. 47^» 

O N A motion to (hew caufe againft an attachment, for chal- An attachment 
lenging the array after he had entered into a rule, by confent, f tlie^r" 

that the jury Ihould be ftruck by the Mailer, &c. for that there ray * a f tcr lC C onI 
are feveral inftances where, in the like rules, w r ords have been rent that the i 
added, that neither party lhall challenge the array for want of hun- mafter fliould 
di edors. . llnke the jury. 

But per tot am Curiam, The rule is, that the fheriff fhall 
bring his book to the mailer, that he (hall appoint fuch a num¬ 
ber, that the parties fhall each of them ftrike out fo many, and 
that the caufe fhall be tried per rejiduum jurator . ; but this chal¬ 
lenge lays it fhall not be ti ied by them. If this challenge was not 
contrary to the exprefs words of the rule, it is contrary to the 
neceffary implication of the rule, and that is the fame. T. here 
muft be an attachment. 


Horn againjt Cooper. 

I NDEBITATUS assumpsit upon a bill of exchange. Der 
murrer to the declaration. 

AJfumpfit lies not upon a bill of exchange for want of a con- 
fideration. Salk. 125. 2. Lutw. 1594 - 

Pratt, Chief Juftice. This fets forth, that the perfon on 
* whom drawn would not accept, and on that the drawer became 
liable to pay it, according to the cuftom of merchants, and that is 
* enough : it goes further, that thereupon he promifed to pay 3 but 
that will not hurt, though not neceffary. 

Judgment for the plaintiff. 

4 Eej MICHAELM-AS 


Cafe 479. 

Indtbitatut af- 
fumpjit on a bill 
of exchange 
againft tht 
drawer. 

Hard. 485. 

1. Mod. 285. 

1. Vent. 152. 

1. Freem. 14. 

1. Lev. 298. 

1. Salk. 125. 

S. Mod. 373. 
And fee Kydd 
on Bills of Ex¬ 
change, 177, 
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The King’s Bench. 

Sir John Pratt, Knt. Chief JuJlice. 

Sir Lyttleton Powys, Knt. *) 

Sir John Fortcfcue Aland, Knt. > JuJliccs. 
Sir Robert Raymond, Knt. J 

Sir Philip Yorke, Knt. Attorney General 
Sir Clement W earg, Knt. Solicitor General. 


Cafe 480. 


The King agcvifi Edwards and Others. 


An indictment 
will not lie lor 
confpiring to 
burthen a j-arifh 
with a pauper. 


I NDICTMENT for a confpiracy to charge theparifh of Stoak 
with the maintenance of a pn«*r won.; n, and that for that 
purpofe the defendants gave fume money in mairiagc with her 
to a poor man of Stoa/:. 


S. C. Stra. 707. 
S». C. 8. Mod. 
3 4 «. 

$. C. And. 374. 


Motion to q.uafh it ; and it was'infifted to fupport the indi&- 
ment, that although the payment of money was lawful yet the in¬ 
dictment lay, for that the confpiring alone is inclinable, without 
any a£t done in purfuancc of fuch confpiring. 1. Lev. 62 
I. Vent. 504, 305. 1. Salk. 174. 


Raines, Serjeant , coKita. In thefe cafes the confpiracy was 
to do a wrong to another p r ifon 5 here is no wrong or injury to 
any other. They do not fay the man is likely to become charge¬ 
able, fo no wrong to the pauQi. J his indictment is found at the 
quarter-fcilions, and they have no jurifdiction in this cafe. 


Pratt, Chief ‘Juft ice. If the means ufed to bring the confpi- 
racy about are unlawful or dou^ tful, this Couit will not quafh the 
indictment upon motion ; but where the means arc clearly lawful, 
the Court will. Whether the marriage of this old woman is law¬ 
ful or not, is according to the circumilanccs, and uncertain 5 
therefore they ought to demur. 

Fortescve, 

l 



V. 
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S8f 


Fo^tescue, Juftice. If the defign of the confpiracy or end 
of an indidtment is fraudulent, whatever are the means the Court 


The Kin® 
againfl 

ought not to quafh it on motion. The Court, perhaps, might if ^n^otke**. 
the fecond exception had been clear. 


Raymond, Juftice. Quafhing an indi&ment on motion, is 
entirely in the diferetion of the Court j and this ought not to find 
favour to be quaftied on motion. 

The Court, on demurrer, gave judgment for the defen¬ 
dant (*). • 


(«/) But fee Rex v. Tarrant, 4. Burr. Rex v. Compton, Cald. 246. Rex •v. 
*ic6. Rex <u. Sadler, Suyci, 260. Upfdalc, Cald. 247. 


Anonymous. 

A MOTI ON was made to fet afide an execution erroneoufly 
lllucd out. On report of the Master it appeared to be 
thus: The judgment, entered upon a warrant of attorney, was 
figned the fourteenth of February, two days after Hilary Term, 
in the ninth year of George the Firft . The fieri facias bx»re t fte 
tile laft d «) of Fiiary Term, in the te-vtb year of George the Firft • 
Ifwas iniiilcl, that the judgment, by fidhon in law, was given the 
firft day of Hilary Term-j and then the execution is above a year 
and a day after. 

Fa'/.akfuly in anfwcr fad, that if any procefs appeared that 
Term, the judgment might be taken to be the laft day, and defired 
leave to enter up continuances j but there being none, 

Tiie Court would not grant leave to enter up a falfity upon 
record. 


Cafe 481. 

Judgment en¬ 
tered 14 FtA. 
9 Geo. 1. and 
the fieri faciaf 
hore tefie ult. 
HUl. 10. Geo. x. 
S^garcf Whether 
ci roneous. 


Then he acquainted the Court, that the defendant was in the 
Fleet, and if they Jolt this execution they loft their debt j and 
moved, that fet ting afide matters of irregularity was favour in the 
Court, which they might refufe, and the defendant might be put 
to his action. 


To which opinion Pratt, Chief Juftice, and Powys, Jufttce t 
Adhering ; Fort esc ue and Raymond, Juftices , diflenting, 
nothing could be done. 


The King agaznjl Cropland. 

INFORMATION for endeavouring to corrupt aperfon in the 
* ele&ion of a mayor of Tiverton , in the room of one John 
Upton. It is laid, that in order to induce him to vote he promifed 
him fifty pounds. It does not appear that he did actually give the 
# faid money, or that the perfon took any notice or regard of the 
|aid ^romife, or did anything in purfuance thereof; and then it 

mayor, although no money Is aftually 

*E e 4 Plight 


Cafe 482, 
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‘ ' t 

Th* Kik« might be a breach of good behaviour it} the defendant, bui could 
c £ 7 L. E° no father. Salt. 380. Popb. 134, 135. One member of 
a corporation may folicit another to vote for his friends, 

^ Afterwards, in this Term, TftE Court gave judgment for the 
King. It is an offence for which an information will lie, for one 
of a corporation to endeavour to corrupt another in an ele&ion of 
a member ( a ). 

(<*) See Rex «. Plympton f 3. Ld. Ray. 1377. Rex «/. Vaughan, 4* Burr. 2494. 


Gafe f 483 . 

If a leafc be 
made of mea¬ 
dowy pafture, 
and arable lands, 
in which two 
parpeis are de¬ 
ft ri bed as 
••Lne'e Mea - 
** dewj/’and an 
mftiop ' be 
fcrpught again ft 
the lefTie for 
flougblrg up 
« Lane's Mea - 
daws" con¬ 
trary to cove¬ 
nant, the defen¬ 
dant may fliew 
that (he lands 
thus deferibed 
were arable and 
Slot meadtnp 
lands, fer the 
words in the 
leaie arc deferjp- 
Civc oi the loca¬ 
lly, and not of 
the quality of the 
lands. 

S. C. 1. Stra. 
§?o. 

S. C. 8 . Mod. 
31s. 

S. C. 3 Dany. 
* 7 *- 


Skipwith againft Green. 

A CTION on a covenant in a leafe for years, wherein are feveral 
-P** parcels of land demifed, and among others one parcel called 
Lane's Meadows , and one entire rent referved, and over and above 
the rent refervpd, five pounds an acre per annum for every acre 
of meadow or pafture that the faid Green fhould plow up : 
and the defendant covenants to pay both the faid rents a&referved. 
It is averred, that he plowed one hundred and twelve acres of 
meadow, called Lane's Meadows , for which fo much rent was in 
arrear, and did not pay it. Plea as to thirty acres, parcel of the 
hundred and twelve, nan aravit \ as to eighty-two the refidue, 
that at the time of the leafe, and for fixty years before, they were 
and have been arable ; per quod he plowed them as it was lawful 3 
abfjue hoc that they were meadow. Demurrer and joinder. 

Reeves. Thefe lands are demiled to the defendant as mea¬ 
dows, by the name pf Lane's Meadows , he is therefore efloppcd 
to fay they are not meadows ; and (his eftoppcl appearing on the 
record, we need not {hew it by replication, but may demur. 
Kemp v. Goodale , Eafter TVrw, 4. Ann . 

Hawkins, Serjeant , contra. The eftoppel is the word of the 
lefior, and we accept the lands by the name he gives them ; it is un* 
like where the covenant or eftoppel comes from the party himfeif. 
This is not contradicting the deed, or deftroying the effetfts of it; 
it is only faying, that the lands which came to iis by the name of 
meadows in reality fire r.ot fo. Etyoppcls arc odious in the law, 
JurJ therefor? when we covenant not to plow any meadow or 
pafture, it muft be taken to mean an actual meadow. 

Reeves in reply. The indenture is all the words of both 
parties. On a deed poll, one may plead nil habuit in tenementis , ij 
is the words of one only. 

Pratt, Chief fuflice. The rule in law, that a deed {hall be 
conftrued according to the intent of the parties, is never to be 
broke through j which is not here that Lane's Meadow is meadow, 
but only that it is a defeription of lands which have been aritiently 
known by that name, and h^vekept the fame defeription, though 
they have been plowed for many years. They a'renot! eftopped tb 
Fay anything which is not contrary to the intent of the parties. If 
jt was an eftoppej it is the fame, whofe words foever they are, for 

fhey are all the words of eaefy partjb. 

* ~ . foWYSj 
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FowVs, Jufliu , of Ac fame opinion. 

Fortjscue, JuJlice , By accepting Ae leafe and executing 
fhe counterpart, the leflee aflents to every material part. The in- 
fiance of nil habuit in tonementis is denying the leafe, and ftxonger 
than this, which is only denying that which is in the leafe called 
meadow to be fo, which may well be tried. 

Raymond, JuJlice . An eftoppel is what the Court fhould 
never come into but of neceflity. There has been no cafe to (hew 
that the party could not have had that parcel of ground if it had 
not been meadow. Suppofe it had been Lane's Meadow contain¬ 
ing one hundred acres, would he have been eflopped to fay they 
Were but fifty ? 

Fazakerly acquainted the Court that he was retained to 
fpcak to jt. 

But the Court gave judgment for the defendant, unlefs caufe 
this Term', being very clear. 


L’Neve againfi Skill. 
In Chancery . 


p'RANCIS L’NEVE feifed in fee of a copyhold, upon marriage 
of Oliver UNevet a diftant relation, covenanted to (urrender 
to the ufe of himfeU for life, remainder to the faid Oliver for life, 
remainder to the iflue of the marriage, remainder to Oliver in fee. 
Oliver fettled great part of hi§ own eftate on the faid marriage, 
with provifion for younger children’s portions. No furrender was 
made according to the covenants \ Francis died; the wife of 
Oliver died without iflue j he took a fecond wife, and had iflue; 
Oliver died ; his iflue by the fecond venter, the heir of Oliver , 
prefer a bill againfi the defendant, Ac heir at law of Francis , for 
performance of the covenant. 

It was obje£led, that as to the heir of Oliver the covenant was 
Without confide ration. 


But Parker, Lord Chancellor , was of opinion, that his fettling 
his own eftate upon the fame marriage, which might be an injury 
fe his heir, was a confideration to raife a ufe to the htir; and de¬ 
creed a performance of the covenants. 


#KS9VTT« 

sgatip 

Cm?*? 
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out confidtra* 
tion. 
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3. Atk. 646, 


EASTER. 



V 



EASTER TERM, 


The Eleventh of* George the Firft, 

I N 

The king’s Bench. 
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Sir Philip Yorke, Knt. Attorney General. 

Sir Clement Wearg, Knt. Solicitor General\ 
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The Kin!* 1 rrairJt Hnll. 

O 


M ANDAMUS to fwcar the defendant in mayor of Pevryn 
in Cornwall. They return, that one Pe.idcr^ the feu met* 
mayor, acled as in aver, who, though duly elected, took 
.... .v„. itot the oath of office ; which heme* found on an mfoi mation, these 

the Comt v-.ll was judgment of amotion againu him ; and tliut notwithftanding 
mt afttr\Vdi’(!s he profiled at the election of the defendant, who is therefore not 


If judgment be 
g.vcn on an Jn- 
lcrm.uion a- 
gain ft a inaycr 
for ufu'pii'ion, ^ 


him 

v:at d 


yi ant 


prcl 
duly cIccIlJ. 


S. C. Stra. 625. 
S. C 3. E10. 

1 *. C. 17'!. 

2. Ld. Ilay. 

Cowp. 509. 


Thefe returns ou^ht to have the mofl c\acf certainty, and the 
rather bccaufe it is a doubt whether a wnit of error lies (a), The 
return allows, and it appears by the veidLt oil the information, 
that he was well elected though not fworn. The information is 
f *t forth without faying prout pat/'t per re « ord. \ after the judgment 
of oujic, it is prout liquet per record, but the judgment might have 
been returned alone without the previous information. It does 
not appear that the iflucs were tried b} 7 a proper authority, it is 
before the jufticcs ad afifas cap lend, and no wilt of nift print is 
mentioned ; and juft ices ot aftize, without a writ of nifipt ius y have, 
nonuthciity to try i flues. , 

Raymond, Chief Juftice. If there are errors in the record* 
the judgment is in force until reverfed. The firft queftion in the 
law is. If he can be fworn after St • Matthew's JDay y being to be 


Eaggs’ Cafe, n. Co. 93. See alfo 2 S.ilk. 432. 


ele&cd 
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elefted tiflayor until St. Matthew's Day , and until another is 
chofcn, and no direction for the time of (wearing to be found in 
the charter ? The fecond queftion is, Whether this judgment of 
eujier for not being duly fworn, though he was duly eledted, hinders 
the party from a mandamus to be fworn ? In cafes of a mandamus 
where there appears the lead right for the plaintiff, a peremptory 
mandamus mud go (a). The right to the office arifes from the elec¬ 
tion, the cxcrciic of it from the (wearing ; he could not aid with¬ 
out being fworn : but being removed for aiding without authority, 
does not deprive him of his right to he fworn. A judgment of 
amotion may vacate an election and difeharge any precedent right, 
but an amotion only amoves from executing the office. The 
whole proceeding (hews he is only amoved for not having taken 
the oaths. • 


Chapple in reply. He is, by the judgment, in an utter dif- 
abilitv of being fworn in. It appears that the year of Pender is 
long iince clapfcJ; all the right he had is gone by the judgment 
of oujtcr , which is final and abfolute, not conditional. The elec¬ 
tion and fwearing make but one title. 

Raymond, Chief JuJlice. The queftion is, Whether the 
right gained by the former dedtion is It ill fubliding : There were 
two iftucs on the information : If duly elected, and if duiy fworn; 
the firft found againd, the other for him ; and judgment of oujier . 
Whether the judgment was right or wrong we aie not to deter¬ 
mine, but muft take it as it is ; but it is the condant judgment on 
information in nature of a quo warranto : for though he was duly 
eledted, he ought to (hew he was qualified before hcadted. This 
judgment is full and plain, and Ifi the lame word* as a judgment of 
total amotion, viz. quod P. Pender de et in pra'diif. &c. nulls ft 
iutromittat , fed ab eifdem et cor uni quod lib. penitus exciudetur ct. 

Powys, JuJlicc , of the fame opinion. 

Fortescue, Juftice. On information, an entire title and 
risrht to the franchife mud be (hewn; here is not an entire title, 
for the whole makes a title ; there is judgment of oujier , and that 
very right; though if not, it ought to be revelled before we can 
get-over it. The import of the judgment is as dr on g as words 
can exprefs it; he is forejudged of the office, and everything be¬ 
longing thereto. A man lhall lofe a real liberty by claiming 
falily. 2. lien. 7. n. A fair was to be held one day in a week, 
lie held it two, anc> fo lod his letters patent in a quo zvarranto. 

Reynolds, Juftice. I (hould have had feme difficulty with 
regard to the judgment as now entered; rhere are judgments of 
lkizure quoufque , but this is given as abfolute as can be, and until 
reverfed by error he is abfolutcJy excluded. 

Mr. Hussey. I hope no rule fhall be given, bccaufe if we 
reverfe this judgment, fuch rule may not be againd us. 

Per Curiam. The return is good. 



The Kino 

againft 

Hull. 




(.0 2. Salk. 4aS. 421. Jones/177. Ray. 43 *- Mod. -jW. 

T R INIT y 



$ 9 * 


TRINITY TERM, 


The Eleventh of George the Firft, 

. I N 

The King’s Bench. 

Sir Robert Raymond, Knt. Chief JuJlicc . 
Sir Lyttleton Powys, Knt. 

Sir John Fortefcue Aland, Knt. > Jufices. 
James Reynolds, Efq, J 

Sir Philip Yorke, Knt. Attorney General. 

Sir Clement Wearg, Knt. Solicitqr General, 



Cafe 486. Barker againfi Giles. 

In Chancery . 

Adevifcoflands OBERT BARKER, after legacies, &c. devifes all the 

%oA. and B. and refidue of his real and perfonal eftate to be laid out in 

•he furvivor of A. lands to the ufe of Gerrord Barker and R:bert Barker , 
kri” * uali^^o ^ urv * vor anc ^ furvivors of them, their heirs and afligns for ever, 
be ,r divScd be- to be equally divided between them, (hare and (hare alike, 
twixt them, Gerrard Barker died in the life of the teftator ; and the bill prays 
<hare and fhare on the behalf of Robert Barker , that the real e(fates of the tefta~ 
tor may be made over to him, fubjedfc to the legacies. 

S. C. 2. Peer. > # # 

Wms. 280. Lutwych for the plaintiff. The defendants in/ift, that the 

» C. 3. Brown WO rds 14 equally to be divided between them,** make a tenancy in 
r. C. 297- common; the confequence of which is, that Gerrard being dead 
in the life of the teftator, and fo the devife of his moiety being a 
- void devife, it will defeend to the defendant as heir at law. '1 he* 
will cxprcfsly fays the eftate (hall go between them, which makes 
a join tenancy. There was a time when it was held, that* a 
tenancy in common could not be made by will, and it was doubted 
in Dyer> 25. But in Ratcliff's Cafe , 3. Rep. it was fettled that 

• they 
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they could; and the reafon is there given, that it was merely ill 
regard to the intention of the party; and that intention of the 
party muft be taken off, in the cafe before us, by the exprefs di* 
re&ion that it fhall go to the furvivor. In the cafe of Fijher v* 
Wing, in Lord Chief Jufiice Holt's time, was a furrender to 
fons and daughters equally, &c. and their heirs; the Judges were 
divided, but there Chief fuftice Holt faid, that thefe words do 
not neceflarily make a diftin<£i freehold, but the intent of the parties 
in the will; thefe words only fay that it fhall be liable to be divided 
as jointenancy is. 3. Lev . 373. was cited on the other fide; it is 
cited in Salk . 126. ‘ c to my two fons and their heirs for ever, and 
|C the longer liver of them, to be equally divided between them 
tl after the death of my wife held a tenancy in common. In 
Salkeld\ the words cc their heirs” come after the words <l equally 
Cfc to be divided;” but the reafon there given is, that the furvivor, 
&c. is implied in the words M them and their heirsand the 
words <c equally to be divided” are of that force that they muft 
ftand, which reafon I muft fubmit to your lordfhip. In 2. Roll. 
Mr. 90. equally to be divided between them, habendum to them 
<c and the heirs of their bodies,” held a jointenancy. 

Mr. Cooper on the fame fide. A will is to be conftrued ac¬ 
cording to the intent of the teftator, exprefTed or neceflarily im¬ 
plied. It is plain upon the whole will, the teftator had no regard 
for his heir at law, and did not defign he fhould take anything; 
therefore if any part come to the heir, it muft be thiough a defect 
in the will. If the will, therefore, can be conftrued to make this 
a jointenancy, it is agreeable to the teftator's intention. The will 
is not to take effeft until the death of the teftator, and not till 
then is it complete; the intention, therefore, muft be colle&ed from 
the circumftances at the time of the teftator’s death. “ Equally 
cc to be divided, &c.” makes tenancy in common only in cafe of a 
. will to fupport the intention of the teftator; but this is to carry it, 
that they are words of fuch force as to deftroy the intention, and 
to make the man die without a will as to one moiety, which he has 
properly devifed. 

Mr. Talbot on the fame fide . We are proper to apply here 
becaufc it is for performance of an executory truft, to be per¬ 
formed by the direftion of this Court, according to the intent of 
the teftator, which was wholly to difinherit the heir at law, a very 
diftant relation, ft is impofllble that the word cl furvivor” fhould 
have any other conftru&ion than to make a jointenancy, and with 
a view that one of them might die before the whole truft could be 
carried into execution, and in fuch cafe directs to whom the lands 
Qiould be conveyed. “To them and their heirs,” in point of 
law, is a jointenancy. <c Equally to be divided, &c.” has been held 
Ao govern that rule of law by intention of the teftator, as being 
rather a ftronger implication than the former. But here there is 
an exprefs limitation to the furvivor, which cannot be taken away 
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by implication. Jointenants 44 to enjoy equally,” may c< divide 
€< equally.” 6. ./f/i*. Tuckerman v . Jeffry 1 ! 4C to twro * to be equally 
<c divided, during their natural lives, and afterthe death of them two, 

€< to the heirs of one of them,” held to be a jointenancy for the life 
of both. We are in the cafe of an executory truft, not of an im¬ 
mediate devife; for there has always been held, in articles of con¬ 
veyance, a difference from the conveyance. So of covenant to 
make a fettlemcnt the words are carried into the intention. 

Wfakg, Solicitor General^ contra . That the teftator intended 
to difinherit the heir at law, may be faid againft every lapfed legacy. 
When one devifec died, he might intend to die inteffatC afc to his 
. moiety. There is no difference between an immediate limitation 
arfti a direction for a future limitation ; the force of the words will 
be exactly the fame. It refts only upon this, Whether this limitation 
make a tenancy in common or u jointenancy ? 44 Equally to be di- 
44 vided between them,” has long and often been held to make a 
tenancy in common. It is not reasonable to fuppofc the elded 
fhould die and that his children fhould not be provided for, but * 
that ail ihould go to the youngeft of the devifees. 2. Vent . 365. 
Cro. Eliz. 729. Moor, 667. Money received to the ufe of 
A. and B . equally to be divided between them, the executor of 
one had the moiety. 

Webber. Styles, 434. 44 To wife for life, remainder to A. B . 

« and C. and their heirs refpc&ively for ever,” held tenancy in 
common. 

King, Lord Chancellor. This is to be confidcred as a real 
eftate,bccaufc it is to belaid out inland; and whatever eftate would 
be created by limitation in a will at common law, will be the fame 
at equity. The intention appearing in the will mud govern the 
confirmation, and the conftrudtion cannot rejedl any words which 
may ftand, and only fuch as are nugatory may be reje&cd.' 

44 Equally to be divided between them, {hare and fnare alike, if 
ci t he parties live,” mud make tenancy in common ; the words 
then have the fame meaning though one dies ; no accident can alter 
the meaning of the will, at the time when made. A devife to two, 
and one dies, the other takes, not as furvivor but as dcvii'ee. The 
teftator intended both nephews fhould take, as he intended to ex¬ 
clude the heir at law, fo that one nephew fliould not take the 
whole ; but if one die, there is an end of his intent as tohiin. By 
the word 44 furvivor” the teftator muft intend jointenancy, as by 
the others tenancy in common ; thefe are contradictions, and feem 
as if one fet of words muft be rejected. But if you make them 
tenants in common of the inheritance only, and make the wor^s ’ 
« equally to be divided between them” to refer to their heirs only, 
and jointenants for life, you take in the whole words, and make _ 
them confiftent with the rules of law. The plaintiff, therefore, 
muft take the whole for his life, as devifee i after his death, one 
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Uiolety muft go to his heirs and the other to the heir at law of the ®***jj* 
teflator, as a lapfed legacy. Giles. 

And the decree was accordingly (a). 

fa) See Bindon v. Suffolk, t. Peer. Rofe v. Mill, 3. Burr. i8*l. Wilfon v. 

Wms. 96. Hawes tj. Hawes, 3. Atk. Bailey, 4. Bro. P. C. 38S. > 

514. Stones v.Hcurtky, 1. Vczey, 165. 

Mr. Baron Price againjl Lord Coningfby. Cafe 487. 

Michaelmas Term , 10. Geo. I. In the Exchequer . . 

I N AN ACTION ON bond, on oyer prayed, the bond and con- In debt on bond, 

dition were fet forth in here verba* and amongft other things it 

was, that the defendant lliould pay fuch a fum to the plaintiff pay fo 

within two months after he came to age. Plea, that he is not much to A. on 

coine to age. Reply, that he is. Demurrer. llis 

0 r 4 age, if the de- 

KettCeby. The exception is, that the replication fhould fendant plead 
have cone on and averred that the money was paid, for that is the that *? 
right of aaion. In the calc of Hammon v. Garrett (a) the con- that 

dition was, to account for all fuch monies and goods as belonged behofageM i 
to /f. *, it was pleaded, that no goods came to his hands ; the out averring that 
plaintiff replied, that a filvcr tankard came to his hands ; and, on t\w money mna 
demurrer, the Court feriathn were of opinion, that tncre was noM 
caufe of a&ion ftated, for that they did not {hew the money was 
not paid. In the cafe of an award you muff (hew a breach of an 
award, if you reply fecit to a plea dinuL fecit arhitrium (h). In 
the cafe of Baily v. Taylor (c)+ a bond was conditioned that the 
• defendant fhould redeem a mortgage; the defendant pleaded <c no 
cc mortgagethe plaintiff replied tc a mortgage;” and on de¬ 
murrer it was held a void replication, for not averring that the 
mortgage was not redeemed. The condition of this bond was for 
• the payment of feveral Aims to the three fons of Chief Jiflice 
Kely in Ireland, within two months after they feverally came to 

age. 

Comyns, Serjeant) contra. If the bond is for performance of 
matters contained in ihc condition, the defendant muff {hew that 
he has performed the defeasance, or the bond is ablolute againft 
him} unlike when the condition is for the performance of cove¬ 
nants. They adipit by nient dedire that they have not paid the 
money, and excufe themHves by faying that James was not of 
age. An award is the only cafe in law where the plaintiff need 
aflign any breach : if they plead no fubmiilion, reply a fubmiflion 
without more, and the fuhmiflion is found, judgment will be with 
the plaintiff, becaufe the defendant put his defence on that foot; 
there is no neceffity to Ihew more than one breach. Moor y 591. 

I. lev. 303. 

[a) t. Stund to*. X. Sid. 34®* W Cr0 * Elir - 8 99* 

(*) Cro. Eliz. 899. 


Baron 



| 9 « 


Mm. Bason 
Pities 

1 OB D 

ttNINGIIT* 


trinity *Terln, 1 i. Geo. t. til S; ft. 

V 

Baron Gilbert. The rules for pleadings on bond are thus Z 
A bond prima facto appears to be abfolute, and every condition ii 
to fufpend it, the reply therefore muft take away the fufpenfion. 
If 44 nuL award** be pleaded, and the plaintiff reply c< an award,’* 
this (hews that the bond is ftill under fufpenfion, and therefore the 
plaintiff muft go further and (hew a breach, that it may appear t<* 
the Court the bond is abfolute. If, on a bond to perform Cove¬ 
nants, there be a plea of covenants performed, the plaintiff muft 
fhew one that is broken to (hew the condition lufpended. Where 
there is a Condition which is for the performance of a particular 
thing there mentioned, the defendant muft (hew a fufpenfion of the 
condition ; which is here done, that Janus is not at age. Reply, 
that he is at age, tenders a proper ifuie of that matter, to which 
the defendant has demurredj therefore the plaintiff ought to have 
his judgment. 

And of that opinion were the other Barons j but, at the requeft 
of Mr. Kettlbby, it was adjourned. 


Cafe 488. The King againft Afhly and his Wife, and Others. 

lyyrOTION for an attachment for not performing aft award.—• 
1 VA The affidavit of fervice was, that he (hewed him the award 
and rule, and before they could give him a copy Afoly left hi* 
houfg and he left a copy thereof at the door, he refuting to take 
the fame. 

The Court doubted if the affidavit was fufficient fervice, and 
made a rule for the defendant to (hew caufc. 

They afterwards moved for time to next Term to ferve the rule, 
which was granted. 

Cafe 489. Warren agdinft Conftat. 

To a covenant TERROR front the common pleas, in debt for two thoufand 
to transfer flock, XI# eight hundred pounds on penalty, contained in articles for the 
tual U minify 11 - U ” twenty-five (hares in the IVelch Copper Company . Conjiat 

QuJrll Whether covenants to transfer that flock 5 Warren covenants to accept and 
n /debit is a good pay for it at the time of the transfer 3 and they mutually bind them* 
pi**- (elves in the penal fum. The defendant pleads nil debet • De- 

S. c. Stra. 778. raurrer, and (hews for caufe that nil debet is not pleadable. 

^ 6 C * 8 ‘ Reeves. This is a good plea on aftion of debt for a penalty 

Ld Ray. 1500. for non-performance of articles. The plaintiff muft (hew the 
j.Bar.KB. 15. articles, and a breach in a&ion for a penalty, though not fo upon, 
a bond or a penal bill; therefore they are very different. An 
obligation with condition to perform articles is alfo different.on 
the other fide, for there the defendant muft fet out the articles and 
ihew performance. But where the articles and bond are in the 
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fiwrte deed, the plaintiff muft fet them forth and (hew a breach; 
then alio nil dibit is not a plea on bond s yet in this it is, becaufe 
the lien does not arife merely upon the obligatory part of the deed, ** 

but on the matter in faft joined with it. By bond the defendant 
is eftopped to fey it is hot a debt prim A facit \ fo upon a fcire 
facial , or to an aftion of debt upon a judgment; but muft take 
advantage by a defeafence, which he muft bring before the Court. 

Here is no eftdppel to this plea from the deed, for the fafts al- 
ledged by the plaintiff to entitle him to the aftion muft be true. 

The antient and modern Books go entirely upon this reafon: 
where matter of faft and of record are joined together, the defen¬ 
dant need not plead nul tiel record , but may plead nil debet . 

31. Hen. 7. 14. Bro. “ IJfue Join .* 9 7.%. 11. Hen. 7. 4. b. • 

Payment may be pleaded to debt for rent referved on a leafe, thdugh 
hot to a bill obligatory, without pleading it with an acquittance. 

45. Edw. 3. 4. b. 46. Edw. 3. 1. b. Nil debet is a good plea on 
an efcape \ 1. Sound . 38. fo in debt, for not fetting forth of tithes. 

I. Cro. 513* Mattel of record mixed with matter of faft was tried 
per pais. Hob. 244. The plea is good on covenant for non¬ 
payment of rent* 2. Keb. 347. Debt againft an adminiftrator, 
fuggefting a devajlavit , that debt muft be on a judgment the foun¬ 
dation of the aftion ; yet, the devajlavit being neceffary, nil debet 
was held to be a good plea. Michaelmas Term , 2. Ann. — —- 
V . Andrews. Thefe are authorities in point. 

Darnel!, Serjeant , contra. This plea is not in this cafe 
pleadable. The true difference, when it is pleadable and when 
not, is where the action is wholly founded on matters contained in 
the deed, or Where it is founded on matters collateral and not 
arifing from the deed. 80 is ml debet for rent, becaufe there are 
many things arifing out of the deed, as entry and expulfion, that 
may extinguifh the rent: fo in an action on an efcape. Aftions 
, of debt given by aft of parliament, are all given upon certain 
fafts; and nil debit is a good plea : where the matter is entirely 
collateral, and dots not arife upon the deed, it is a good plea. 

The cafe before the Court is wholly upon the deed, and it is not 
material if the obligation is before, or after, or mixed with the con¬ 
dition. Every aftion on a bond conditioned for payment is found¬ 
ed upon faft, whether the money is paid or not; hut the difference 
^ if thofe fafts arife out of the deed itfelf, as all the fadts in this 
cafe do; or if tfcey do not arife from the deed. Nil debet is not 
*good in an aftion upon a fpecialty. 2. Sound . 344. Salk. 565. 

Hard. 332. Keilway , 47. b. 3. Lev. 170. The plea is al¬ 
lowed to all aftions relating to the revenue, to overfeers of the poor, 
and officers in adminiftration of juftice The difficulty upon nil 
• debet is very great on the plaintiff, for he muft prove every article 
in the contraft, and the defendant may give everything in evidence, 
nth compos or other, that can be thought of in dilcharge; and.how 
•can the plaintiff be prepared to reply. It will be confiderable in 
matters of coft, that he will be obliged to bring witnefles from all 
you XL # Ff parts. 
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parts. One cannot, on nil debet , (hew that the plaintiff ml habuit 
in tenement is , but mud plead it. 

Reeves in reply. There are not authorities to fupport the differ¬ 
ence which the Serjeant has laid down, where the deed contains the 
fads and where it does not; nor will it hold in the reafon of the 
law, for if the fafts are to be proved, it is the fame in 'reafon whe¬ 
ther they are in the deed or not: the deed cannot afcertain the fads 
to be performed ; that is matter in pais . Non-payment is not a 
riiattcr of fad that is traverfable or material, for although it is 
proved the defendant has paid the money, yet the plaintiff (hall re¬ 
cover; it can only be pleaded in performance of the condition, 
which is a defeafance of the deed. The inconveniences are the 
fame as in other cafes whete allowed. 

Raymond, Chief JuJlire. There are ?n infinite number of 
cafes where the defendant has pleaded fpecially to fuch contradt, and 
none where he has pleaded generally. 

The Court took time to advife of this cafe. 

The judgment was affirmed in the thirteenth year of George . 
the Firjl (a). 

f a) In Trinity Term, S. G»o. z. z matter of fatt mixed with the matter 
Dennison cued this, cafe as determined of record, m which the matter of re- 
for the plea, which was allowed by Chief coid was inducement.— Note to MS. 
yufttce Your.r, and Strange j and And f:e Hart v. Wrilon, 5. Burr. 9586. 
fa.d by the Chief fufticc, that the fettled 2. ElacU. 683. 
rule for pleading it is, where there was 

Cafe490. The King agdhijl Mufom 

An Indi£ment tNDICTMENT fets forth that a note was drawn upon the 
for umnng a hll 1 defendant, that the note was indorfed over, and the defendant 

wodT altifough acce P le d it; and that at St. Martin's in the Fields , fuch a day, he 
no vemu be laid took the note out of the hands of fuch a perfon and tore it. 
to the fa&s of . . 

the drawing, the Girdler, Serjeant , in arrell of judgment, took exception 
indoriingk or the that there is no venue laid to any of tiie picccdent fa£ts of draw* 
accepting of the j n g t he no te, indorfing it over, or the defendant’s accepting 

Reeves. Thofc matters are only inducements to the offence^ 
which is the tearing, and no venue is necefary to thofe induce** * 
ments. The only matter is the trefpafs. If the indictment had 
only faid notam ipfius the plaintiff, it would have been fuf- 
ficient. 

Per Curiam. The offence is the fame whether the note is 
deferibed or not; there is no cafe to fupport this exception; and 
fetting out the note fpecially is only furplufuge. * Take nothin? 
by the motion. 

• The 
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The King againft David; 

T&DICTMENT for an aflfault olJo for oftava die , to ho time 
* laid, for oSio refers to number; 


Mr. Hussey. Incongruous and falfe Latin wilt not vitiate 
an indi&ment: there are feveral cafes where, if the Court can 
underhand the meaning, it is well enough, though the Latin is 
liot proper. Prefentatum ejl has been*hud good. 

Paa Curiam. It is well enough. 
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The King’s Bench. 
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Sir Robert Raymond, Knt. Chief Ju/iice. 

Sir John Fortefcue Aland, Knt. J 
James Reynolds, Efq. > Juflices 

Sir Edmund Probyn, Knt. J 

Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Efq. Solicitor General. 


Cafe 492. 

Subijlltfioift 
made a rule of 
Court. 

a. Term Rep. 
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Purfcll againft Purfell. 

A SUIT was carried in the Delegates by appeal from the 
pierogative court, but was afterwards fubmitted to the 
* determination of Darnell and Comyns, Serjeants \ 
which fubmillion was agreed to be made a rule of court in the 
Eajler Term next following 5 but they flayed till the Hilary Term 
after. 


Raymond, Chief Ju/iice . It is, <c that the fubmiflion be 
44 made a rule of court in Eajler Term next;” not “ fo as* the 
44 fubmiflion, &c/' befides, you have confentcd to enlarge the time 
for making the award to Hilary Term. 

< 


Cafe 493. Macleod againft Slee. 

A bill of ex- rj'RROR out of the common picas, in an a&ion on a bill of ex¬ 
change payable H, c h an g C ; it is payable one month after date, as his (the 

,< tTrTte', t drawer’s) quarter's half-pay (hall grow due. 

“ Whitaker, Serjeant . This is no more than an authority or 

due,**« good* direction to pay out of a particular fund. A bill of exchange muft 

$. C. ». Stra. 76Z. S. C. 2. Ld. Ray. 1481. S. C. $ar. K. B. 12. 

be 
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be certain, and not payable on a contingency: a bill of exchange 
payable at feven pounds monthly out of his growing fubfiftcncci 
has been held no bill of cxcchange (a). In that cafe thea&ion was 
brought againft the drawer, in this it is againft the acceptor, but 
that makes no difference; the thing here is, if this is a bill of ex¬ 
change. When the money was received, it might be money had 
and received to his ufe. 

Reeves contra . The bill was payable one month after, and 
his quarterly half-pay, as appears, not grow due until three 
months after date; the bill, therefore, was payable before any¬ 
thing was due. If a bill be negotiable, no matter on what con- 
fideration it is drawn. Where there is to be a payment out of an 
uncertain fund, it is not fufficicnt. This is not out of any fund, 
but abfolutely payable in a month ; and it appears by the bill*that 
nothing will be in the acceptor’s hands until thiee months after 
payable, and it is accepted on the credit of the drawer. 

Raympnd, Chief Juft ice. That is put in to fhew the ac¬ 
ceptor that he is fafe in acccpring. Suppofc it was, Ci and give 
u me credit,” furely it had been good ; the credit is given to the 
perfons, not the fund. 

Fortescue, Juftice . It is an authority for the acceptor to 
repay himfelf out of the pay when it becomes due. In the cafes 
£ited the credit given is upon the fund, not upon the perfon. 

* Reynolds, juftice. It is a good bill; it is payable before the 
fund had any fubiiftencc, therefore drawn on the credit of the 
perfons (b). 

Probyn, Juftice , of the fame opinion. 

Per Curiam. Judgment affirmed (r). 



(<*) Joccelyne v. Lafierre, io. Mod. a I 5 Ray. 1561. Dawkes */. Deta¬ 
il^. 3 ,fi - For *- *81. raine, 3. Wilf 207. 2. Bl. Rep. 782* 

(/■) 3 Wilf 213. Bmbury*/ I iff-tt, 2 Sjra. 1211. Pcir- 

(c) See Jcnncy v. Herle, x. Stra. 59 x. fon <v. Dunlop, Dougl. 571. 


• Smith againft Baily. 

T HE declaration fays, quare cum Baily and How were 
partners, and that How made a note 4 ‘ for himfelf and 
cc partner.” # 

The queftion was. If by this note Baily is bound, for the ftatute 
fays, u figned by &e party, or one ufually entrufted to fign notes 
<c for him.” 

Raymond, Chief Juftice . Before the ftatute fuch fignjng 
would have bound the other partner; then the fL.tiite makes fuch 
notes as hefore the ftatute were binding, negotiable. Where a 
perfon promifes for himfelf and company, he always figns fingly 5 
or if he promifes fingly, he figns <c for lelf and company.” 

Per Curiam. Judgment for the plaintiff. 

Ff 3 
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The King againft Pratf. 


^■QNVICTIQN for cutting down two fallows and a holly-tree 
^ on 6. Geo. 1. c. 6. which is for cutting timber and fruit-trees* 
Qn x. Geo, 1. c. 48. jt was held notpunifhable, unlefs done in the 
night. It is laid circa horam nonam in nofti ejujdem did. 


SecondLV, They do not fay they were juftices at the time of 
fhe corpplaint; it is before them, being juftices; it tiiould be 
adtunc et adbuc extften . 


Raymond, Chief fujiice. There is no latitude in circa ; and 
many convictions are without adtunc et adbuc : it is well enough, 
for it fays the complaint was made to them exiften, &c. and they 
txijlcn . &c. convicted. 

Per Curiam. Convi&ion affirmed on 1. Geo, j. e. 48. 


Anonymous. 

1\/TOTION for a prohibition on a libel in the Archbijhop 
of York's court againft the Bijhop of Chejler , for not inft)- 
tuting Mr, Stanley, prefented to the vicarage of Prefton ; it com?* 
into the prerogative on a duplex querela • 

Dr. Sa yer. This method does not neceflarily bring the right 
of prefentation into queftion: whether the biftiop, by delay or 
neglefft, l:as not loft his jurifdi&ton, is but part of the matter to 
be enquired ; the bifhop muft ftjew caufe why inftitution is not 
devolved to the archbiftiop, and alfo why he fhould not in¬ 
stitute. 

Reynoi.ps, fujlice. There may bean anfwer of the bifhop f s 
confident with the fpiritual jijrifdi£iion, apd hjs aqfwer is pot yet 
come in; we cannot on libel fuppofe the anfwer may be fuch, 
fince it may be otherwife. 

• 

Chesshyre, Serjeant. The fuggeftion fays, we have pleaded 
below, though on the firft motion, when the fuggeftion was made, 
we had npt. We now have the plea, which is, that there are two 
presentations; and which is right, is the queftio?. / 

Raymowp, Chief fuflice. We muft not countenance putting 
anything in the fuggeftion which was not then true, though it 
proves to be fo now. You may mend your fuggeftion and come 
again. * 

The motion was made fuptr leflionem lib(lii% withcpit any men¬ 
tion of the pjea. 

Loydads 



Eafter Term, 13. Geo. 1. In B. R. 



Loydads aga'tnjl Smith' 


Cafe 497* 


pLEA in abatement to a declaration, where the defendant is M 

* faid to be nuper de Whitechapel. * 

The plea is, that at the time of bringing the a&ion he lived at 
Stepney \ and the affidavit is, that he now lives in Stepney , and not 
in Whitechapel. 


Held not good, bccaufe it (hould»be at the commencement of 
the fuit; but well enough on the general words in the affidavit, 
that the contents of the plea are true. 


The King again/I The Inhabitants of Farlow. Cafe 498, 

# "pHE ORDER appoints oveifeers “ for the year enfuing” which An appoint- 
**• the f^atute 43. Ehz. c. 2. does not direct; they are to ap- mentof over¬ 
point u yearly n Ea/let-wtek. or a mort 1 after,” and then they £ er# "fi'fb* 
ihould follow the words of the act. " 

Raymond, Chief Jttflice . TL'his mud be underftood as the 
ftatute directs, and all appointments are. 


Reeves. c * For the year enfuing,” mud be taken according 
to the fubjedt matter; the adt does not direct in what manner 
they ihall appoint. 


Per. totam Curiam. Well enough (a). 


(a) See the c..ft cf Rex v J. Burder, 
4. Ttrm R<.p. 778. where an indict¬ 
ment ahedged, that the defend tut and 
another, being Cubit intul l.oulho’dcri, 
&c. were 01 the twenty-lixth of Apnl 
17c;!, appointed by two julticcfcof the 
County 10 be “ ovtrletrs of the poor of 


fi the Aid pnrifh *br opr year then next en» 
•* ttdirg, &*/• and held good; for that 
thtfe words muft be underftood to mean 
thit the appointment was “ for the 
“ overfceis ycai. ’ See alfo Rex v. 
Spairow, Boa, ix. and Rex v. Stubbs, 
2. Term Rip. 396. *»tu. 


.The King again/l The Mayor and Aldermen of Cafe 490. 

Canterbuiy. 

TV/TANDAMUS to reftore Mr. Randall to the office of 

^ RECORDER. 

The return (hews, that the charter appoints Mr. Dubois re¬ 
corder during life, or pleafure of the mayor and aldermen or major 
part of them, and after death or amotion to chufe another. Et Jic 
toties quoties cafus Jic accident. They (hew that they have chofen 
another, but not that they have amoved Mr. Randall . 

• Talbot, Solicitor General. It is necefi'ary that they (hew 
an amotion before they proceed to an eledtion; tor an election of 
another will not amount to an amotion. And if an amotiop was 

•F f 4 > ncceffary. 


If a recorder ba 
liable to removal 
at the pltafuiv 
of the corpora* 
tion, the thu&xqp 
another per&Q 
recorder Is a de¬ 
claration of the 
pleafure of th» 
corporation. 

S. C. St.#. 674. 




lufter Term, 13. Geo* i- In & K f 

T«* Ktifo neceflary, they do not (hew fhaf the corporation was ftnnptoned 
4g<unH for purpo(e r Though he is an officer during pleafure» he 
Mayo*avx> ent *ded to a peremptory mandamus. 

*Aldkkmzii or Reaves contra. They fhe^r the ele&ion, et pertnde that Rafij 

A9IT ** MVRY ‘ dall was amoved, and then aver that they did qmove the faid 
Randall. An ele&ion of another is an aftual amotion. I. Vent^ 
342. They were fummoned to eleft another recorder, that is tQ 
amove the former. 


Talbot, Solicitor General) in reply. Some of the corporation 
would eleft a new, being told that the old recorder had furren- 
deied, who would not confent to amove. Eleftion and amotion 
, are two diftinft afts. 

Raymond, Chief Jufiice. Every one is fuppofed to know the 
law. An eleftion of a new recorder is m law an aftual amotion of 
fhe former, and one who comes to eleft another tnuft determine 
bis will: to the former the cafe in Ventris feems in poirt. 

Fortescue, Jafice , of the fame opinion. In thefe cafes they 
may return an amotion, or an eleftion of another ; 1 fee no dif¬ 
ference between this and tenant at will, where the landlord may 
determine his Will by exprefs words, or any aft which is incou- 
fiftcnt with the eflate. 


Reynolds, fujlice. I think, for the fame reafons, that it 
is a good return ; if an aft ual amotion is neceffary, here is one. 

Per Curiam. A/flWtf 7 w«jquafhed,and the return allowed (<7). 


(a) Sec Rtx v. Thame, r Stra. 115. Rex v Taunton, Cowp 413. Rex v. 
Pattmsn, z I cun Rep 777. 




Cafe 500. Twiford againft Huggins. 

Jf the warden of A CTION OF F scape agai.ift the defendant as wafden of the 
tt% Fl'tt be futd Fleet. Plea in abatement, that he is an officer of the com- 
by *n attorni y moR | as an( J fl 10u JJ b e f ue d there. 

intht king's kcrub r . . t 

in an aft on for Girdlfr, Serjeant. The plaintiff lhews in his declaration, 
an efeipe, he ^at rS an attorney ot this court; fo that both courts being ac- 
office tu *‘}y intitled to the iuit, and this court thereof firft poileffed, ought 
of the mmuM to retain it ( a ). c 


fUas. 

S. C I. Bar. 

fc. 3 - x- 


Yorre, Attorney General, contra. Where there is privilege 
again A privilege, it is as the Serjeant has laid it down; but 
thw plaintiff muii (hew his privilege ftriftly and properly. Th$ 
.Court Will take notice whether there is fuch an officer as here d t- 
fenbed ; it is un. clericor . domini regis , in curia domini regis , ad 
placita coram rege hie protuland . ajjignat .; there is no fuch officer 


(*) See the Ycv-Book xo. Edits. 4 pi 46. and 2. Roll Abr. X 74 - 

« 


there 


4 »»r* 


Eafter Term, 13, Geo, 1. In B* R. 

{there is the chief clerk, but that is but one officer* This js mat¬ 
ter in law which the Court takes notice of ( a). 

Girdle*, in reply. By this defeription is meant a filazer (b) } 
there is the fame (tile in Rqftal* 477. if not the defeription of 4 
Jilazer , yet the Court will take it to be an officer of that court, 
if there is one for fuch purpofe 5 the ftile of the chief clerk ii 
capital, clericor . fcfr. as ours, therefore this mull be taken to be 
one under him. 





fff*«l** 



Raymond, Chief JuJlice. Thete is no doubt but where there 
is privilege againft privilege, the firfl: court poflefled excludes the 
other. I remember the cafe of Kirkham v. IVheeler was not de¬ 
termined, but the parties agreed, and it was ddcontinued ; Harr's* 
Cafe (c) and feveral cafes fince have been fo determined. *This 
is no defeription of a filazer ; they have no power to enrol] 
pleas; and I know of no fuch officer as is defcribed, 

FoRTESCUE, Juftice . He who has priority of fuit carries the 
privilege. There is a chief clerk that anfwers this character, but 
. no other that 1 know. A filazer pretends to enroll pleas only 
* on originals, and eyen that is uncertain, and has been long in dif- 
pute. He is an attorney, and might plead privilege as fuch. You 
fty, you, as warden, are bound to attend; but you ought to 
(hew that you a&ually did attend, tor unlefs they do attend they 
^re not intitled to privilege. 

Reynolds, Juftice. It is fettled, that there is no fuch officer 
in this court; they are admitted, appointed, and furrenderby the 
name of Jilazer . 

Yorke, Attorney Genet aU The warden (hews himfelf a maf- 
fer in the office, not a fervant to a clerk, or a fervant whofe at¬ 
tendance is not prefumpd to be neceflary. We (hew we are bound, 
by duty of office, to attend ; the Court will not prefumc that he 
floth not do his duty. 

Raymond, Chief Juftice. There are feveral precedents, and 
they may foon look into them, whether they muft not (hew on the 
pther fiae that he did not attend. 

Per Curiam. Judgment for the defendant on the other 
points; but to confidcr of the plea, if it 1$ neceflary to (hew the 
ftftual attendance. 

On another day it was ordered to ftand over to next Term. 




(a) See the cafe of Kirkham i 
•^heeler, ? Salk 30, 


(b) Co Ent 20 
(r) Cro EliS i 8 e. 




MICHAELMAS 



% 



- MICHAELMAS TERM, 

The Thirteenth of George the Fir ft, 

I N 

The King’s Bench. 

, Sir Robert Raymond, Knt. Chief JuJiice. 
Sir John Fortefcue Aland, Knt. 

James Reynolds, Efq. 

Sir Edmund Probyn, Knt. 

Sir Philip Yorke, Knt. Attorney General. 
Charles Talbot, Efy. Solicitor General. 




Cafe 501. 

The fpiritual 
court may com¬ 
pel the cha¬ 
pel-wardens of 
9 donative to 
perform fuch of¬ 
fice. 

&. C. Stra. 715. 
S. C. 1. Bar. 
K.B. 5. 


Caftle againjt Richardfon. 

R EEVES. To (hew caufe againft a prohibition to a fuit in 
the fpiritual court for not taking upon him the office of a 
chapel-warden, on plea that the chapel was donative, and 
no.t under the vifitation of the ordinary; which plea they accepted, 
but admonjfhed the defendant to take the office or ihew caufe. 
The defence is, that the chapel is a donative. A donative, in 
fome cafes, is exempt with rcfpe£f to the incumbent, but the 
chapel-wardens are to be fworn in by the ordinary, and that court 
has the jurifdiction of the offices , it is not put upon an eledfion by 
cuftom, which cannot be tried there. The only queftion is. 
Whether he (hall take the office ? 


Fazakerly. The affidavit goes on to (hew that we defired 
copies of the proceedings and were refuted, which by theifatute is 
made a ground for a prohibition. 

Reeves. That is not in their fuggeftion. 

Per Curiam. They may amend their fuggellion, but in that 
cafe the prohibition is ondy quoufque . 

The rule enlarged for ten days by confent ( a ). 

(a) Ey Strange the prohibition was native, yet they are the officers pf the 
denied, for though there is a difference panfh, not of the patron of the do- 
41 to the incumbent in the cafe of a do- native. Sera. 725. 

• Palmer 


Michaelmas Term, 1-3. Geo. 1. Ia B. R, 



Palmer againft Eking. 

pLE A to an a£tion of covenant for non-payment of rent, that the 
A leflor had, before the granting the leafe, conveyed away the 
premifes. 

Objection, That they {hall not be at liberty to plead this after 
they have enjoyed the pren\ifes under the plaintiff for feveral 
years (a); befides, he has by flgning the counterpart admitted the 
habuit in tenements. This adtion is brought by the aflignee of 
the lefTee, yet he is privy, and the eftoppel is mutual for all perfons 
privy to the eftate, and they are bound by it ( b ). It is with a pro- 
t eft undo that the leffor non dimifit , which goes to the git of the 
a&ion j therefore ought to be pleaded, and not alledged by'protef- 
tando (c ) 9 


Cafejqp, 

In what cafe ^ 
lefteeisorif nof 
e flopped fhonr 
pleading tul be- 
bide in tenement*, 
in an a&ion ef 
covenant by an 
affignee of cbt 
reverfion. 

S. C. # 8tra. Siy, ^ 
3. Lev. 146. 

1. Salk. 177. 

Ld. Ray. 

3. Term Rep* 
44 *» 


E contra • Eftoppels by covenant cannot go with the land un- 
lefs with the privity of eftate ( d ). We may waive one material point 
by proteftando and go to iffue upon another, when both are material. 


Raymond, Chief Juftice. The plaintiff fays, that J. B . 
feifed by indenture between him and-, demifed. The de¬ 

fendant fays, he conveyed over long before in fee, abfque hoc that 
he was feifed in fee. All privies (hall take advantage and be bound 
f>y eftoppel (e). The defendant could not have pleaded nil habuit, 
tife. then does not this plea amount to the fame ? 


Fortescue, Juftice . There is no occafion to reply the eftop¬ 
pel, where it is clear and plajn as pleaded ; but here it is not fo, he 
only fays that the leffor had hot a fee-Ample in the premifes ten years 
before; he might have it at the time, or if not a fee, fome other 
fufEcient intereft ; it does not then amount to a nil habuiu 


Reynolds, Juftice. Where an eftate in fee is fet forth, it muft 
be taken to be continuing; then this conveyance, fet forth ten 
years before the demife, muft be fuppofed to be at the demife, and 
amounts to a nil habuity &i. 

Probyn, Juftice . My prefent thoughts are, that it is an eftop¬ 
pel i the trayerfe is (ibfque hoc that he is feifed in fee, and makes the 
conveyance pleaded be tied down to the time of the demife, or elfe 
it is no plea. He has conveyed the whole eftate out of him, and 
therefore it mtft be underftood that he has none. 

This case was argued again in Eafter Term following. 

The adlion is by the aflignee of the leffor againft the Jeffee for 
non-payment of rent. Plea, that the leffor conveyed to John 
Bragg before the leafe granted \ and traverfes that the leflor was 
afterwards feifed in fee. 


(<0 Cro riir -6*. 
(0 4 Co. 53. 


( a ) 1. Salk. 1*77. 

( b ) March, C4 pi 99 
(r) Foxlcy’fc LaU, PI* *4 


Fazakerly. 



'<« < 



Pjumii 

tfrainfi 


( 
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Faz akerly. Every bar mull take away the whole adion of 
.the plaintiff. The plaintiff might maintain his aAion if he had 
riot a fee, but an eftate in toil or for life only: this coming in 
upon the traverfe we could not take ifTue upon it, but were under 
a neccflity of taking ifTue upon a point which would make againil 
them, however found, and would be immaterial. A difleifor may 
* maintain an a&ion for rent, if the defendant enjoy the premifes } as 
long as any tenant enjoys his benefit, it does not lie in his power 
to make his landlord fhew a good title. 2- Vent. 67. The de¬ 
fendant is eftopped to fay nil balbvit, i£c. i. Salk. 277. Cro. E/iz . 
562. This amounts to the fame thing, for it cannot be a bar un- 
Jefs he denies the plaintiff’s title to make a leafe. 

‘ Mr. Spelman. It is not an eftoppel, if it may be conftrued 
not to be fuch. It is that on the nineteenth of November , ten 
years before the leafe, the leflor conveyed to y . B .; fo that in that 
time he might gain a fufHcient interelt to make this leafe. Nil 
habuit , fcfc. is always faid to be at the time the leafe was made. If 
it was an eftoppel, the plaintiff, who is aflignee, can take no ad¬ 
vantage, for that confifts merely in aftion, and fo not ailignable. 
The traverfe is uhfque hoc that the leffor was at any time after 
feifed in fee; he knows his own eltate beft, and we are to follow 
him. 


Fazakerly in reply. It goes exprefsly to the power of the 
leflor. The aflignce may take notice of the eftoppel where it runs 
■with the reverfion, as rent certainly does. Where ope pleads in 
bar, he mult take away the plaintiff’s cauie of adlion all events. 

Raymond, Chief Jujiue. In 1716 the leafe was made to the 
defendant; in 1726 the plaintiff makes title by leafe and rcleafe 
from the leflor. Aflignee may take advantage of eftoppel: to 
prevent this eftoppel we ir.uft intend he had an eftate for life, 
at leaft, in him utter the conveyance and at the time of the leafe; 
how fhall we intend that? 

Fortescue, Juflice . Where the eftoppel does not appear to 
all intents, the plaintiff muft reply it; they muit take away all pre¬ 
tence of right or title. This is only, that he had then no eftate 5 
but there is a poflibility jhat he might at the time of the leafe 
made. 


Reynolps, JuJlicc. 1 take it that it is an efjpppel, it is no 
more than nilhabmt , &c. Wc cannot intend that he has taken an 
eftate again, after the conveyance, ten years before the leafe; where 
ticre is after pleaded, we mu ft intend it continuing ; if the intend¬ 
ment is fuch, the plea mu ft be good for nothing. 

Probyn, Ju/lice. I think it an eftoppel. 

4 

Curia advifare vult. 

Tills cajf. was argued again In Michaelmas Term , the fecopd 

of Gea gc tL* Second. 

Raymond, 



Michaelmas Term, 13. Geo. 1. 
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Raymond, ChiefJuftice. If they declare upon an indenture quid 
cum per indenturam preed. dimifity w nil habuit” cannot be pleaded; 
this is a fpecial nil habuit , for it is that the lelTor conveyed it beforS. 

Hawkins, Serjeant. Where one puts his cafe on one point, 
he cannot after put it on another. This muft be a leafe pafling an 
intereft, as in the declaration ; by the demurrer they admit the. 
plea, which fhews that it muft operate as an eftoppel, if at all. 
Hob. 117. Dyer, 365 . pi. 32. 

Strange contra. It was necetlary for the plaintiff to deduce 
the title to himfelf as aflignee. If we have no eftate, there is an 
eftoppel; if we have an eftate in the premifes, then we have a good 
title to the a&ion. 

t 

Raymond, Chief Juftice. The aflignee may take advantage 
of the eftoppel. As the plea ftands, you make a nullity of the 
deed; in the cafes cited fomething pafled as a term on a particular 
eftate. • 


PAttttK 


-I—A 

Ext* ft* 


* 


Reynolds, Juftice. Nil habuit in tenements is not pleadable, 
and the reafon is, that you (hall not deny that he had a fufHcicnc 
eftate to fupport the intereft you have out of it. He does not by 
demurrer admit that you have no eftate, but infifts that you ought 
not to plead fuch a plea. There is no difference between a ge¬ 
neral and fpecial nil habuit in tenementis j if you cannot fay it ia 
one fet of terms, why (hould you in another r 

Probyn and Page, Juftices , of the fame opinion. 

Curia advifare vult. • 

In Michaelmas Term , the fecond of George the Second , the 
plaintiff had judgment ( a ). 

(0) See Kemp Cogdal), 2. L<t. Ray. 1154. Salk 277. Hayne v. Mai (by, 
3. Term Rep. 442. 
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Johnfon againjt Weft. 

A CTION on bond : To part of which tender and refufal 
was pleaded; to the reft, the cuftom of London was fet 


Cafe 503. 

Id aplea of foreign 
attachment) to 

inuft be averred ^ ^ f° rt h» and that according thereto the money was at- 
that the money T ached in the defendant’s hands before the day of payment in the 
attached was condition ; but judgment was given upon the attachment after the 
parcel of the j n t h e condition mentioned. 1 he cafes all feem to be, that 

money menuon- / /; prajenti folvend . in futuro may be attached, but not 

dition. condemned, before the day of payment (a). 

But the Court declined giving judgment on that point, but 
gave judgment mfi in two day* for the plamtift*; it not appearing, 
nor being averred in the plea, that the money attached was parcel 
of the money 111 the condition of the bond, and it might be othef 
money. 

(a) See 1. Cro. 184 Roll. Abr. 550. 1. Sid. 3x7. Co. Ent. 139. Lot. 990. 


S. C. x. Bar. 
K.'B. 21. 


Cafe 504* The King againjt The Inhabitants of Aynhoe, Nortll- 

amptonfhire. 

A fcfvice under A SPECIAL ORDER OF SETTLEMENT. A pcrfon was hired 

a hiring from from Midfummer to Michaelmas , anJ ferved that quarter. 
ChmAmat to A/f- J 

elfghas, may be joined to 2 fervice from Michaelmas to Cbn/Jmas, urdcr a futccflive hiring for a year. 
S. C Fu*g 3. S. C. a. Ld. Ray. 1511. S. C. 2. Cor.lt’;, Bon, 42. And. 63. 5 Term Rep. 100. 

and 



» 


y* ^ 
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and was- again hired by the fame mafler, in the fame parifh^ to ' 

ferve him from that Michaelmas for one year; he ferved to Cbrift-* 

masy three-quarters of a year, under the lad hiring. Inhabitant* 

Mr. Prime. The firft hiring is out of the queftion; then • r Ayk »°/» 
heYe is only a fervice of three-quarters of a year ; and by Salk, 535. T o^hi»Iu* 
it muft be one entire fervice to gain a fettlement. 

Lee contra . The flatutes only require a hiring for a year in 
the parifh; all that 8. Sc 9. fVill. requires is, that there (hall be a 
hiring for a year, and a continuance in the fame fervice. 

Reeves. Thefe flatutes have a liberal conftru£lion to gain a 
fettlement; here was a hiring for a year, and a fervice for a year # 
upon two hirings in the fame place, fo that the flatute is complied • 
with. • 

Raymond, Chief Juftice. I do not underftand that thofeadls * 
are to be conftrucd favourably to make a fettlement, becaufe that 
does an injury to another parifh. 

Page, Juftice. Muft not the fervice for a year commence 
from the hiring ? I think you cannot count it to begin before the 
bargain. 

Reeves. It was fo in Brightwell v. Hemming (a). 

m 

Reynolds, Juftice. The parliament thought it hard that a 
perfon (hould hire a man for a year, and bring that man into a parifh, 
when he could not maintain him as a fervant for a year; and that 
fuch a perfon might hire a man, with intent and on purpofeto bring 
him into the pal 1Q1; but if he kept him as a fervant for a year, and 
paid his wages, it was with intent only to have his fervice and not 
to intrude him upon the parifh; which was one of the many frauds 
and contrivances the flatute intended to prevent. 

Probyn, Juftice. The old law was, that a man fhould be 
fettled where born; and thefe laws break in upon that, therefore 
they are to be conftrued finally. 

Raymond, Chief Juftice. We cannot break through this cafe 
of Brightwell *v. Hemming , for that ought to govern, unlefs the 
words of the a£t were plain and clear; whereas they are loofe and 
uncertain. 

Per Curiam. It is a good fettlement ( h ). 

(4) to. Med. 287? x. Sefl*. Cat 92. (6) See Rex v. The Inhabitants of 

Foley, 198. Adfon, 5. Term Rep. 98. 


Kinerfton againji Frefcobaldy. Cafe 50$. 

I T was affigned for error, that one of the defendants in the ori- if one of two 
ginal adlion, they being executors, was under age, and appeared executor* be an 
by attorney when he fhouldiiave appeared by guardian . hyattor* 

ney, the judgment it erroneou*.— S. C. %. Stra. 783. S. C. Fitzg. t. S. C. Bar. K. B. 4. 23. 

The 
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The queftlon was, Whether ohc executor cobid appear bjp, and 
make attorney for himfelf and the other executor, who wasan infant i 


Raymond, Chief Juftice . I am well fatisfied that the queftiorf 
is only, Whether an infant executor can appear by attorney ? The 
reafbn why they cannot make an attorney in fome cafes is, becaufe 
they put themfclves into the hands of perfons again it whom they 
have no remedy, as they have againft guardians; and this court is 
to take care that they do nothing to their own prejudice. As 
executor, he cannot fue nor he fued alone. Can another do that 
for him which he cannot do for himfelf ? It can be no prejudice to 
him, as executor, to fue by attorney, as Tremaine 's Cafe is. 
Leyinz fays in that cafe, that if the defendant’s executor had ap¬ 
peared by attorney it had been wrong, and he thinks that but an odd 
cafe, and ought not to be carried any further. Styles , 318. is 2 
cafe in point. In this cafe he i*> as liable to fuffer as if he had ap¬ 
peared in his own right. He is prevented trying the validity of 
his debt, he may be greatly prejudiced, and wc are to take care 
that it cannot be fo i this is the firft cafe that has been attempted, 
and 1 think it error. 


Rtynoldt, Juftice. If an infant executor appear, as plain¬ 
tiff or defendant, by attorney, it i^ error. The pertoiial difabilitieS 
ft ill adhere to the defendant, though there v another executor. lit 
all cafes of pleadings executors may fc< ci, and thisenor cannot 
appear but upon a \\ rit of error, by this the infant may be oblfged 
to pay this debt betoje one of a h.jhcr . a*aie, and he not have 
aflets fufficicnt. In cafes of plaintiff the niLnt can come to nof 
harm. 

Probyn, Juftice . Where their interefts are the fame, the ex¬ 
ecutors are confid red as one pci fun , where different, as different. 
How can a perfon appear by attorney who has no power to make 
one ? 

The judgment was rcveif^d. 


Cafe 506. 

A prohibition 
docs not ire to 
the fpintual 
court tor retuf- 
ing a pita pro¬ 
per to tht junf- 
diftion. 

Str*. 777. 

6 . l cm ILg. 

«* Prohibition" 
(G. j.). 


Anonymous. 

J IBFL in the fpiritual court for not paying his rate to the repairs 
or St . Bartlolomew the Lefs , near the Royal Exctf angf. 
The defendant plead 1, that he occupies a ihop,in the Excbun 
and is not a panfhioner in that panfh. '1 hey refufed the plea; on 
which 

Strange moved for a prohibition. 

Per Curiam. As it is a plcawhuh is proper for their jurifdic- o 
tion and they may try (*), if they have done wrong in refufing the 
plea, appeal. But denied the motion. 


( c) See Rogers <v t, a. Med. 8. 
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The King againft Franklin. 

JNFORMATION for a libfl, and verdiCl for the king. 

Darnell, Serjeant , moved for a neu> trial , The venire is to 
try an iflue between The King and Franklin \ the iffue on the in¬ 
formation is between The Clei k of the Crown and Franklin ; the 
"^■ Sppifr delivered to us is fo. 

The record was right, but the copf delivered was proved by af¬ 
fidavit ; but the copy was delivered to the defendant by his own 
clerk. This Term, in the cafe of The King v. Hayes (a), theie 
was an indictment for forging a bond, the defendant’s attorney made 
up the record, peroch . for patoch. as was in the bond ; and as hfe at¬ 
torney made up the record, the Court would not fet it afide foi their 
own fault, but on argument mended it; which governs this cafe. 

Darnell, Serjeant , then objected, that the dijlringas is re¬ 
turned, and in the addition to one of the fhciifPs names it is Mic. 
for Mil , fo that this is returned by on^ fheriff only, which in 
London cannot be, for two men iheic make but one mu iff. 

Yorke, Attorney General. The return is well enough. The 
Court will not take notice that it is not the fhenfF, when two per¬ 
rons who have returned the wnt take upon them to fay they aie 
the {heriffs. If there is any doubt wuh the Court, whether the 
fteriff did return the wnt, it mult be examined by the fherifF’s 
oath in court (/>). The whole that this exception amounts to is, 
that the venire was returned l*y one ihcuff and the dijlringas by 
another, which may veiy well be, one bung in the mean time dead. 

Raymond, Chief fujlice. We muff take them to he diffe¬ 
rent perfons. Suppofe the perfon who has returned this faCt is a 
ftranger, how can they come at this faCt to examine it ? 

Reynolds, JuJlice . They are two different perfons. If they 
have an affidavit that Tho. Loan , Ahl. who returned the venire , 
is now alive, and a&s as flier iff, I think it a proper way to examine 
the matter; it cannot be by examination of the fheriff, for Thomas 
Loan , Mic . is not fheriff. If you could find one aChng as fheriff^ 
and of that name, it would be proper. 

Probyn, JyJlice . This faCf, that the old fheriff is now alive 
^nd ftill aCfcs as fiyh, is proper for affidavit. 

They prayed time to produce one. 

Yorke, Attorney General . If you come on this faCf to move 
in arreft of judgment, produce your affidavit to verify it immediate¬ 
ly, it not being to the merits of the caufe. 

Raymond, Chief Juflice . This feems to be the meiits of 
the c&ufe: if true, they will foon get an affidavit fworn in court. 

Which was foon done. 



« c i 

In an 
tion, the 
was tfifttw 
IbeKt.g 
and the iflufc 1 
tween rhtCrtntf, 
and A. 

Baints,,i8. * 
Bunb 334. 

1 . W*!C # ji6> 



If a miftakc be 
nirtd* in the ad- 
dit o 1 to one of 
the flierifTal 
name* to a re¬ 
turn of a difm 
trwg a j,theCquf£ 
will examine the 
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turned by hixn. 
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~ . Yorke, Attornp General. All that the ftatttW 

quires of (herifFs in their return is, that they food _ 

a niK. \ names jo it. A perfon who is a knight, ^vhen he Wfffes hirnjelf 
(as fherifFs in returns are fuppofed to do) feldom puts the addition 
of tc knight” to his name. If the fherifFhas put the addition of 
44 knight” to his name in the return cf the venire^ and hap omitted 
it in the di/tringas , it is well enough, as he is not obliged to do it; 
then 4C Mic is to be rejected as nonfenfical. In Pop. 203. the 
nifi prius was cot am Franco Harvey , Ar . the trial Mil. and Jvld it 
might be the fame pci fon. If, upon examination of the true fherifF, 
it is found that he made the return, it will be amended, though in 
an information ; for what \us amendable at common law, is now 
f amendable in criminal pi oceedings. 

P^r Curiam. Let Thomas Loan , fherifF, attend. 


, Cafe ,508. Carr a^anfi Goflington- 

Akmdbrdisnot a I eased to B. who i part to C. whi fc goods were;taken 
fotitied to a m execution. A. \U< r It landlord, moved on 8. Ann. c. 14. 

^Mhe rC ood°of to ^ ave one lr s rent P^ 1 1 > hut was denied, the a£t extending 
an under- te- only to the next and immediate landloid (<2). 

Cant. 

(*) S P det>r^i n-d icfc cl ' > n tht Ca'l of John Bennc*, E'j a mutter 
chan »ry, a. fctr* 7 - 


Cafe 509. Wii^ht 1 i„ft Canning. 

A writ of error 'I'lrRIT of TKROK was returnabl * J^uiudm. Martini , the laft 
U not amendable VV rc turn of Alubu. !n\n ; and tlu judgment was not entered 

tamable 1 before U P tl ^ Oilah* Ildar, tnc firil it turn of Hilary linn . 

judgment given. Wells moved to amend the writ by altering the return to the 
Strange, 807. next return da) after the judgment tint ltd up, on the flatute of 
W. -Ray. 1530. Geo. I. c. 13 on the words 46 or other defeat” in that flatute; 

arguing, that t 1 w ftatute put this wilt, as to the amendment thcitof^ 
to be confidcred as a juaicial writ, and that the returns of fueft 
were amendable. 

But the Court denied the motion, for that there was nothing 
to amend this icturn by ; and faid, that the record was not rfc 3 
moved by this Wilt, and tha* it was no Jvpcrfedsas ; fo the defen¬ 
dant in ei ror was not delayed but by his own negleft, for h<migh$ 
have taken out execution. 





C HAELMAS TERM,. 

The Fourth of George the Second, 

I N 

The King’s *Bench. 


Sir Robert Raymond, Knt. Chief Juflket 

Sir Francis 
Sir Edmund 
William Lee. 

Sir Philip Yorke, Knt. Attorney General* 
Charles Talbot, EJq. Solicitor General . 


rc x^aymona, is.ni. jujtutet 

:is Page, Knt. 1 

and Probyn, Knt. i JuJliccs, 

Lee, Efq. J 


The King, a^ahijl Talbot. Cafe 51a, 

O N return of habeas corpus the warrant of commitment juftices of th* 
was fet forth, which was of the defendant to the houfe of peace have % 
corre&ion ; being brought before them upon a privy fearch power to com* 
of the conftable, and chaiged upon oath with being an idle difor- 
derlyperfon ; wljich commitment did not fet forth that theperfons to hardlatour. 
who figned it were juftices of the peace, and the defendant was 
to be kept till tho next general quarter-feilions. 


s 


1 

* 


»' 

* 
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Exception. If this is a commitment in execution, it has the 
force of a convi&ion, and then the juftices ought to fet forth their 
Jurifdi&ion, that they are juftices of the peace ; if not in execu* 
tion,it is wrong, being for a time certain, but ftiould be until di£» 
charged by due*courfe of Jaw, which may be by bail or other- 
wife* t 


To the merits it was objected, that the juftices have not 
by the ftatutes power to commit a perfon being idle and disorderly, 
without an inftancc of wandering; and that the privy fearch en¬ 
acted by 7. Jac. is repealed by 12. Jinn, and therefore the defen¬ 
dant’s taking being illegal, his commitment was fo* 

, Raymond, Chief Juftice. The 7. Jac . fays, the houfe of 
correction is for pumfhment of rogues, vagabonds, and other idle 

6 g * apd 



^ * Vvprv *• t 

^4t6 Michaelmas Term, 4. Geo. iS In 

t 

Th* Rmka and difordcrly perfons. The privy fearch was one particular me* 
Talbot <• *^ 9 ^ **y appointed for finding opt fuch perfons, * but that 

hinders not, but if they are found out by any other lawful method, 
they might be committed, which the aCt afterwards implies; then 
that repeal of the fearching method takes not away the power to*' 
commit perfons brought before them upon any other. It is not 
neceffary in the warrant of commitment to fhtw themfelvcs to be 
juftices of the peace; an adjudication is another thing. As to the 
time fhe is committed for, it is better to be certain than not* It. 
appears they have a power, Ry calling her an idle diforderly perfon. 

Probyn, Jufticc. This is a bare commitment to the houfe of 
, correction ; the ftatutc dircCts what is to be done with the perfon 
when there, therefore the flatute makes the conviction. 7’he time 
preferibed is more proper thin indefinite, unlcfs it was for fuch a 
time as appeared to bj unreafonable. <c Idle and diforderly perfon** 
is Sufficient without fhewing inltancesin tbecommitment; and they 
are among the perfons for whom the houfe of coirc&ion wis ordered, 

Lee, JuftLc. The method before the houfes of correction 
were appointed was, to bind them over to their good behaviour, 
which a conftablc might do, and for want of Security they were 
committed to the coumy-gTol. There are no exprefs pr pl^in 
teims for committing to the houfe of correction, yet it is plain 
they have the power to commit from the ufe the houfe of correc¬ 
tion is to be put 10; and the jurifdiCtion cf the jufticcs arifes on 
the whole of the aCt. The law makes the adjudication of what 
jnuft be done with thtm when brought thcie, and their aCt is only 
a commitment, in which they arc not obliged to fet forth that they 
are juftices of the peace. 

Per Curiam fhc was remanded. 

The next day Raymond, Chief yu/t'ce^ acquainted THE 
Court that he had found other cafe**, viz. Rex v. Symmonds , » 
13. Will, wheie it was aaiudged, that on 7. Jac. 1. juftices of 
the peace have power to fend to the houfe of correction ; and an¬ 
other, Rex v. hlderton , where it was adjudged, that the return 
of the habeas corpus file wing they werejufticet of the peace helps 
|hat defect in the warrant. 
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Principal matter, s 


CONTAINED IN THE 


ELEVENTH volume. 


ABATEMENT. 

See Imparlancc. 

1. A PLEA in abatement mull be 

within four clays. Anonymous, 2 

2. Not allowed ordinalily after a general 

imparlance. Anonymous , 2 

3. But defendant may plead it after a 

/pedal imparlance, 2 notis . 

4. Abatement by death, Falmouth v. 

Strode , 136 

5. An account may be abated in part, 

and judgment for the refidue, Bijlop 
*v. Eagle , 187 

6. If an appeal be brought by an infant 

in his own perfon, inftead of by guar¬ 
dian, and the appellee will not plead 
the infancy in abatement, the Court, 
on infpe&ion of the appellant, may 
abate the writ ex ojjicio , Smith 
Bowen, 216 

On an appeal being abated, and a 
new declaration in cujl«dia mar/challt 
delivered, if the appellee demtr to the 


declaration, the abatement fhall be firfl 
entered. Smith e v. Bowen, 21J 

8. Abatement for falfe Latin , Gillingham 
v. Gately, 237 

f 

g . Writ abated for an ill return, Gately 
Gillingham, 260 

10. Plea in abatement, Lcydads v. 

Smith, 4 ®S 

ACCEPTANCE. 

to 

If a bill of exchange be drawn on Am K 
without mentioning at what time it is 
to be paid, a parol promi/e by the; 
drawee to pay it at an y/'ub/equent day % is 
a good acceptance within the cuftom of 
merchants, Walker v. Atwood , 190 f 

accessories/ 

Aiders are acceffories and felons within ' 
the ftatute ot deer-ftcaling, Beg. «v. 
Whijllcr ,, aj ' 

ACCOUNT. 

See Action. 

G g 3 . 1. For 




1. For Hjoncy delivered to buy goods. 

Anonymous^ 92 

2. An adtion of account brought by 

. churchwardens againft their predecef- 

fora, charging them with having re¬ 
ceived feveral fums of money by the 
hands of'the parifh> oners, without flut¬ 
ing them particuUuly, is bad; but if 
there be other counts in the decla r a- 
tion good, the Court imy abate it as 
to the bad counts, and give judgment 
quod 1 computent as to thole which are 
good, Bijhpp <v. hagle, ifc'6 

3. A merchant brought an action of ac¬ 
count againft h 'Sjattn, and ch..ifed 
him as receiver or divers good. .11.J 
merchandizes. The pi intiff had 1 j *g- 
ment quod computet, 0/ dt fault. T..c 
•defendant pleaded b tore *he aud ter , 
and the p’aintih d^mjircd t> me pita, 
and judgment for th 1 plaintiff. i >n a 
motion in arrcil rf judgment, Halt, 
CL,/ ?*,/.<•, faiJ, the defend nt 
fhou d have been ct urged as ba , 

f blithe ihou’d *> u e demurred to me 
declaration, and cannot take advan¬ 
tage of it atiei judgment, $..0./ con.fiu- 
tet, JiijLcp .. L gSt ily ,:«ns. 

A C E T f A M. 

A fpccial ac cite ordered for Ijing with 
the plaintiff's \vire, Anony/^.s, 

ACT OF P A R L I 'MEN F. 

See Si mi i 1 s. 

A C T I O N. 

See Juoi 11 1 cation. Won ds. 

jw Afiion on a dormant bond of twenty 
years, th** defendant may plead joLzt 
ad diem, A natty 2 

4* An aflion in an inferior court muft 
Jay the caufe to have arr.en within the 
junfdi&ion ; but matter of aggruvat.on 
deed not be io laid, St an ni an v. 
Davies, 7 

j, An aftion lies by perfons inhabiting a 
ground floor againft the tenant of the 

•’ garret to keep the roof in repair, 
Anonymous, 7 


4. Aftion on the cafe will ntft &higainft 
the poftmafter for Iofs of exchequer 
bills and letters delivered in at an un¬ 
der-office, Lane -x/« Cotton , 12 

£. Nor will an a&ien on the cafe lie 
againft the poftmafter-general for & 
b..i,k note ftolcn by one of the forters 
out of a letter delivered into the " 
office. Lane v. Cotton, 18 not is, 

6 . To an adtion of aftault and battery, a 
pi l a of no aftault within Ji< years , is 
bid ; (or the 21. Jac. 1. c. 16. limits 
it to f^ur years, and the ftatute muft be 
pitciitly, and not argumentatively 
pleaded, 1Blackmon v* Tiddeily, 38 

7. If a debtor make his creditor and an¬ 
other perfon executor, and* the cre¬ 
ditor neither proves the will n®r a£ts as 
1 \.cutor, he may maintain an atlion 
a/ainft the other for his demand on the 
teiialor, Wang ford *v* lLung ford, 

39 not is* 

S If an a&ion be b-ought on 23. Eliz. 
i. i. three weiksaftti the ye ir, yet if 
judgment be tntc.ed for the year only, 
u is good, An\,v\ihou\, 45 

i). A parfon cannot bring an a&ion for 

tiliits till he is induced. Anonymous, 

46 

io An action lies againft a ferjVant at 
mace lor arreibng u pcilon on procefs 
fu*n the Ihenfi’s Cv urt in an action 
ot debt on bond, if it appear that the 
bond was made out of the junididtion 
of the fhmft court, Luti»n j , Benin* 

50 

U. The Court will not change the venue 
in an action on a kill of exchange, 

Aizcvymcus, £2 

12. Nor in an action on a promiftory 

note. Anonymous, 5 a not it % 

13. An a&ion for a malicioas prcfecution, 
itating that the plaintiff was thereof 
lawfully dif charged, is not maintained 
by lhewing a nolle prof qui entered on 
the indictment, Goddard v. Smith , $6 

14. Aftion may lie for words, though 

they contain no diteft and pofitive af- 
lertion. Anonymous, 60, 61 

Action 
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ij, A&jompf trover will lie for “ pieces 
of end* of boards,” Knnit <v, Baiker, 

66 

l6. In an aft^on ngainfl the fheriff of 
London for an efcnpc from t n c comp- 
TitR, it is fufficient to Ihew th.it the 
plaintiff levied a plaint a^ainll the 
party, and that he was chu^ed in 

. cu^Ody, JachJ'm ‘u. Hunp 1 1tys, 69 

iy. An adtion on the cafe for diilurbing 
a decoy, A ".telle v Hubei ingi'l, 73 

IS. An adlion of debt may be brought 
for money devikd as .* le£u.c, , — *./ *- 

t motis , 91 

19. StJ *viJc Anonym" /, 92 ic f i j. 

2®. Adlion of debt or a count f >r rn^n^y 
delivered to buy giuii», -< in itj an*, 92 

21. Adlion for i»o« x , 96 * '» . 

22. Aftion for a //' *, fUtine tV. t‘.c 

defendant ditpc led 1 pip r vn»ii , 
•accufing the plaintiff v »ni U ■» 1 .1 l 
that fnc wai wouM »o> oil “ tnj 
“ little yyj/tlt m in , inni'Fn’jO // e 

“ Btr \rf ffiL*, v., nhvrtd,” | 3 
fufhc.cntly c< rum, -/ c//*, »vuo, 99 

23. Aflmn r n th' calj will 1 », fm m 1- 

litiouily p.cv utn g huh t 1** ft ni 
coming to a decoy, Jui.hu j lit - 
in gill, 1 2 ^ 

.£4. Whether affion will lie f ir !ii lvhm.g 
a man from do.ng wl it he 1 1^ a right 
to do, though no lpatial d 1 * ipe, 
Kccble -v . Hutu t* 1 , 132 /«*/<;. 

23. If an infeiicr court ha 1 ? ctgmzance 
of the athon, a prohibition w»il not 
lie on a fuggcltion that the caulc of :c 
atofe out of the juuiJidlion* Anony¬ 
mous, 132 

26. Aftion on thg cafe lies not by a cai- 

rier againlt hisfervantforiohng goods, 
Sa-vage *v JValtbc-iv, 133 

27. Action of cfcapc againft a pnfoner 

by the fheriff wnl jic btfoie lit has 
paid the money, 135 u r /ts, 

28. An executor may fjppt rt an fltou 
in his own right lor money h 0 t .d 
received after t'»e *‘v «tn of the u *. 1 ' ; 
and wherever an c icoiror or adn i»»* 
ffrator can brirg d ' l t*ot *ti <\,n 


richt, yet brings it as execiftg^qr # 4 * 
miniffrator, and is non-fuited, frtmn 
pay coifs, • , 

29. Where aftion on the cafe lies* 
where trclpafs, B our den *y. Altowafa 'A 

i?o| 

30. Ao aflion of account brought l>V' 

chJicnwaidetiS agunut ihor picdeCef*' 
ljrs, ch»rging them with havjng re* 
c ’v d Several funis of money by tktt 
fynis ) }oi faiijbicners , wichogt flat-* > 
ing tlierd particularly, is bad; but if { 
l\ *rc be ot^er counts in tlffc declaration 
good, i..e Couit Aay abate it as to* 

11 v- u id counts, ''nd give judgment 
$ a cin J u* 1 * as to thofe which aro 

good, Lijbcp v . tingle, 186 

3 r. A ns*rc!*rnt brought an artion of ac- ^ 
c mnt apain^ li.s judor, and charged 
him ao * I.* 01 divers goods and; k 
north *n h/ts. ’ ne plaintiff had judg* ' ® 
nunt j/ i ibm*mtt.t, by default. The * 
a iticl ini plead: d oeforc the auditors* 
and the plaintiff detmu led to the plea* 
and ju it for the p’aintiff. On a " 
motion m arrill of judgment Hale* 

(/ 1/ j ^ ut, laid, the deft ndant fhould 
h ve Ic.n cha q;c d as l/ail/jff, but he f 
PicM* 1 have jeaiui*- d to the declara¬ 
tion, and c-a not t f e advantage of ifi «» 
after judgment ^m'd ccv.putet , Ltjkep* 
b o It, 187 not is • ^ 

3.. Nofu on cf tref'afs will lie for • 
hi* * f )r yi -rs ognn^ the leff^r, al- 
t ough ii2 cliilrain vwt!»out caufe, Ano m 
11* tuui, 209 not it* 

33. An 'M°iu>n for fa>:ng c * he fiicd hij / 
Jioufe,** (inVlpnvo, •voluntarily) Ja 
1ml; fo-an innuendo cannot enlarge 
ihcfipf * Anonymous, ZZ 9 « 

34 Action will lie for words imputing^ 
/<;rorancr to an ari. ’c iry in the prad* 1 ^ 
ticc of hi 3 pro^fnon, Hutty v. Aiming 


Z%t 


\ - Tn an a tion of af'iult by a buflbaiyf* 
j »r an »nt it to 1 iv n!i his wife, hiS Wife ' 
is .1 wuia cTci t \vitti *i , Anonymous , 

36. A.11 1 in* 1 >.1 

noc L. C ag" d w *»r mu <y orders 


j »r an »nt 


1 
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ed by^A, to bepaid byJB . to C. Crifford 
v.ljt.rry, 241 

37. In an aCtion for words laid to have 

been fpoken at different times, if fome 
•of them are actionable and others not, 
and entire damages be given, &c. 
judgment ttull be arretted, bulbing v. 
Warner, 255 

38. If the caufe of aftlon aiife in two 
count es, the action nav be brought in 

either, LsvenJge «z . I.rfins, 257 

0 

39. A writ of error i or itd previous to the 

caufc of 'aftion is not ameudab , 
Giuham «t. Lu » n , • 

40. Wh <*ie the aCtion is againtt tlie 011- 
giiial lcdte, t*.u breach need not c\- 
tend to aiHgto, G\yi v. Ehis, 313 

41. In an oftion for <i malicious prof cu- 
tionagrm'Uvvo d**kndai t ,onc of thin 
alone" car ft brn' «». «i*: of trior. 


alone car ft orn 
*I,i~nfr 1*. HiC'i.ver , 


3 AI 


42. \ns*"tcn u; r,, ir A ph enru’i'r of n 

^dmir il* r - \j , v*. 1 !*£*■ 1 Si it Ik iin«i c< 1 

VCItcd *lu gtou Oi tuP 1 tcilatt to Ills 
own uje, 1- luhi j iui l i y l uoi //* 

mil, 33 $ 

43. A 5 Vio n g * • fi tl <* i« clorfte of a 

Dili oi exc*iaiigr, a ^.1 r o demand 
had b on n r* .*11 1 the drawer, 
J})00n.Iy ^ , ~G 8 

AD J 1 * hi f \TJU V. 

K * ;.j o\ ▲ 1 • 


AI) MINIS T RATO H k \ j> 
ADMiNib'i RATION. 

See L\f c u roR<- 


by 21. Hen. 8. c. $, he og*}E.eomfnk 
adminiftration to the wife, cr uext of 
kin of the inteftate, or both, drunker <v. 
Cook , 126 notis, 

4. A mandamus will lie to grant admini- 
ttration to the next of kin, but not to 
a fcitim/at pci Jon, Anonymous, 137 

5. An admnittrator under the ufualbond ^ 
“ to exhibit an inventory, to a 3 mi*>''' 

n fier truly, arid to render an ac- 
*' t ount,” is bound to perform within 
tlu timt 'im.ted, although not cited by 
the OoJit fo to do, Atthbijhop of Can - 
tcf'iurj v. ii illct, I45 

6. Since the ftatute 22. and 23. Car. 2 • 

c. io, the condition of an adminiftra- 
t on bond is, that the admmittrator 
tti U account at a day certain; that he 
11 utt account accoiuinrly at his peril, 
j»d that without c.tution or fuit; that 
11.j j account mu 1 be in coftrt; but that 
if i.e come on a day when no court is 
held, he fh’U be txcuLd ; for he 
ri ly plead tn it he was there ready 
an ! no t iurt, «it, md alfo, th it this 
account is not examinable unlcfs a 
pi 1) mtcpttcd tomes in and contro¬ 
verts 1L, ul) 1 jbfj/jop oj Cuni+i bury *v* 
ff il/etj 146 noils, 

7. Adtnimtti ation where bona notabihu, 

&c. Vujion z>, Rmley, 223 

S. 11 an admimttritor declare on two 
ti oM*, cue on a promife to the in* 
tt.Ltt, the ctnti to himfclf as admi- 
niib 101, and be nonfuit, he lhall pay 
ccl*- fui thw whole, Jones *v, IViljtn, 

256 

ADMIRALTY. 

bl> PuGHIBl I ION. 


1. Thr* ftfiou ijinotorltr '*n lilm'm 
ilratoi to icfui.d ray part *•! i l /.r 
which the intPilat * tiad received wall 
' his appieniice, Rrg, * tanJtf , 110 

2 * Sed 'Vide Pt'[. t,. tlatu f ., 

IIO, n U (.) 

By 31. Edw. 3. c. u. v\!iore a man 
dies intcftate.tho ord.rar^ (hall depute 
the next .»t d nioft lawful friends of the 
* deccaicd to adniimfter his goods ; but 


1 In the idmirahy coSrt it (hall be in¬ 
tended, after icntence, that they had 
junididuon. Anonymous , 5 notis* 

2 . riohibitinn to the admiralty for re- 

fufing a plea of claim of property, 0 
Anony?,ons, 6 notis . 

3. Where a prohibition Hi all go, if they 

refuse .1 plea of the Itatutc of Limita- 
tiois, A cnjmous , 6 notis 

4. The 
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AFF 1 D AVI 

t. Motion for a prohibitum to 
fidavits, Anonymous , 

Affidavit m one motion caimot 


4* The 31, Jac x. c t6. does not ex¬ 
tend to fans m the admiralty for 
fed men’s wages. Anonymous , 6 

5. The captain of a captured veflel who 
ranfoms her at fea, and become* a 
hoffagt, may libel in the admiralty 
court againff the (hip and cirgo for 
payment of the ranfom, Anonymrus, 

6 notts. 

6 . But fee alner , 22, Geo 3 c. 2^ # 

7. The court of admiralty has cogni¬ 

zance of an h/pothecation bond, given 
in the courfe of a voyage, though it 
was executed on land, and 1* under 
fcal, 'Jobnfon *u. SbiJ>/>ir , 30 volts . 

8. Seamen employed in the river Thames 

m the outfit of a (hip may fue in tne 
admiralty for their wngts, altho* from 
a difagreement between the owneis, 
they are difehirped *hilc lying in the 
river, and altho’ the \o)age roi whica 
they were hired was 1 ever perform 
■cd, Ofman v. W tils , 31 

9 A fuit in the admujt\ for fcimens’ 
wigts muff be brought wi hin Ji\ years 
after the caule of a-tion ariies, JJy £ 
%> Pat ridge, 43 

10. But if the perfon in itlcd to # fich fuit 
be at the t mu it ill u * with n ~ge, a 
fem*co -.trt, non tom, runt a , 1 nip 11- 

foned, or bc>ond ft , th y fhill be it 
liberty to brit g iucli Ct on w ul ir i*> 
\eais after fuch dilability ha* cl lied, 

4 \ lOlli 

ADMITTANCE 
bee Copyhold. 

1 W hether if a lo r d rece ve rent, or take 
a fine before admittance, this will not 
amount to an admittance, Anonynous, 70 

2 If a copyhold be furiendered , ard a 

fine afleffed, but 1 o admittance, the 
heir of the furr°nderee has no title. 
Brown *v, Dyet , 73 

3, Surrenderee nuv compel the lord to 
admit by man-a , Broun v I yet , 

73 noti*+ 

4 The lord 1 rot cr* •■’cd to the fine till 
ait r admiuan^i L own z Dyer , 

^3 nctis 


2. -- - - -‘'i'lk 

read in another. Rep. *u. Mayor jr* 
Tbifotd, 

3 Pra&ice of the courts refpefting affi¬ 
davits, Reg v. Mayor oj Tbctford, , 

141 notiu 

• 

AIDERS and ASSISTfiRS. 

See Deer hi balers, RapA* 

• 

AMENDMENT. 

See Declar ation. 

1 The Court will amend any defe£ to 
an original, anfing from the mifpri- 
fion of the cleik, ^inonymous, 1 notssm 

2 In what cafes the pfia ma) or may not 

be amended, A ioty . ous 9 3 notis • 

3 Dcchration amended after iffue, Anam 
ny mo is, 

4 Sp°cial verdifl amended in a criminal 

prcnecutiun, Amnyirc s , #4 

5 In what cafes amendments are ex¬ 
cluded in ciiminalprofecutions, Anonym 
n oiis, 

6. Declaration not amend ible on pay- 

m r t uf u 1 , y ot yn ou , 92 

7 S it/tiiut amended, 7 ully v. ravam 

> • *$9 

8. TYch-ation amendable. If ithers 
Baku, J98 

9 Where in appea ] 1 amendable, Smith 
z Lower, 

10 A coroner’s inquifition can only bp 
amended in matter of form, Reg.*v % 
bit/Itt.td, 

11 A writ of error it fed pre\ ious to tlm 


caufe of dftion is 
G 1 abuin «, L a b. 


not an tndabte. 


12 An app nl of murder amended, 

brn lb zj Low.tn, *30 

I ?. Sug„ePicn for a prohibition amend¬ 
ed, a 0 y no lit 40* 

14. A writ, 
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far A *s*f*!t d>f erfdr 4 i ‘net amendable, 
wheq'W iM^raturtwbin before judgment 
'gfrtto, Wright *&i Ganrung t 4 1 4 

v| . AMENDS. 

r^ffcndcr of amends for keeping an cl-av, 
^ I At. Henly -v. IVthh, c9 

! .(AMERCEMENTS. 

Under baiLfb are not amerciable, 
h \Anbtyinuus> ^ g 

,t*« Amercement at a court barcn, Ai>- 


diin, and the appellee wilt dot pleach 
the infancy m abatement, jWCourt* 
on mipcLlion of the appellant, may 
abate the writ ex ojjicto, Smith v.Bo<ivc* J 

a to 

6. On m appeal being abated, and a 

new dtclarition in cuflod a mar eft h alii 

cVjvi ri d, if the anpiJltc demur to the 

d< * irmon, the aba* *ment fhall be firlt 

entire!, Si,rrhv Bo ven> 217 

0 

7. A" anpe’lee mny be bailed by four 

p^il »i- taty fur body. Smith v. Bow - 
if, 217 


nymous , f 71 

«j. Declaration for an amercement in a 
court leet, Brook <v, llujiler , " 5 

4* A court-leet may amerce gener dly, 

• iand the fum be afterwards uicert £ '«icd 
*>y the afieerors. Brook *u. liuj /./, 76 

5. In debt fir an amercement 11 a 
Court-leet, it mud b- 11 twn 11 *t the 
party was fummonul to the cou r t t 
iuch a day anJ }lact, B/oci «, hi - 
Ar, 76 

ANCESTOR. 

Ste IIe r. 

ANTIENT DLMI SNE 

Pleaded to an ejedtm^nc, "j >\ Ct r% 

3 ^i 

APPEALS. 

See Stariowo. 

]• The appeal f rc m apiudaf c to tlie 
archbilhop «nd not u thu bii »o/, 
Anonj mo us, o 

2. If judgment be given or an appeal 
death ag mil ti-'e appjbnts, ihcy 
may all jrm 01 juier in a wr*t of lii' r . 
Anonymous, ; j 

j. An infant muft bring an apnc ! vf 
death by puarcuar , aid if it be en¬ 
tered in p'cpr a pc*jo/11, he ihall no. be 
received. Smith v- l*tr**eu, zib 

4. A nonfuit in an appeal i peremptory. 
Smith -p. ho'win, tu 

If an appeal be brought by an ii.r-nt 
in his 0 u, i. o. b; 


d. A r r * of ^ar ler after acquittal di¬ 
rt eled by Holt, 7 oung <v. Slaugl ter- 
Juid, 217 

9 On an anneal of death, a plea 111 
abitem 11 th u t e place ate which he 
wi 3 dated to be co npiorant is mifnam- 
cd, need not Lt \t ificd by affidavit 
j ..riuant to 4 & 5 At r. c. 16, Toting 
e S aughttrfuid, 2VJ 

u By 4 Ann c 16 f 7 it is provided, 
t : no hmg m this adt hj ie contained 
fltu l cx r ei d to arpcils or ird dtments ; 
but b\ 1 fubitq tnt cl tufe, f 11. it is 
tr u. cd, tint no cnhtory plea fhalt 
“ be ’■eceivcd in ai} court of record, 
‘ mt s 'he p rt) c ft ring Inch plea 
“ do, by affidavit, prove the truth 
* 2 * 4 .hcicjf, or fl w\v fome probable 
‘ mat rr to the Court to induce :htm 
“ to L htvc that the fidt of iuch dila- 
“ torv plea is true.” And it haa 
be 1 cct rn ined thaw a plea in abate¬ 
ment f r mifnomcr of tl c place of le- 
liuercc in an indulrent mud be vtri- 
fi d ; for that the iLventh fedtion of 
the It itute docs not otend to the 
eleventh, R k j. aingci, 3 Burr, 
1017. tut it items th it a plea to the 
jc niuiclion on an mdiftment et bat % 
n<*ed not be verified► KinlccL^ Cafe, 
i o .er, lb. b. C 1 \v ilT. 157* And 
a pica in ab tement on an appeal np- 
pc irs to have been admitted without 
affidavit m thecaltof Reeves «v»Trun- 
c 1J, 1. Stta. 402. Tot ng *v. Slaughter- 
ford, 218 notUm 

ir The words c « d v, year, hour, and 
I ' let 1 r tf id, 11 an appea’, ihall re¬ 
fer to ti ti , and not to tle perJon % 

22 9 

12. Ot 


p 
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OC^hc 'iknut in an appeal of death, 
Toung %S* Slaughterford , 229 

13. An appeal of murder laid ,c poft me¬ 
ridiem, circa dec imam boram ejtfdem 
diets is fuffieient, Smith <u . Bowen, 230 

14. Vi tt armis in an appeal (hall extend 
to the whole charge. Smith v. Bowen, 

* 3 » 

15. Where an appeal is amendably. 

Smith v. Bowen, 233 

16. An appeal againft a poor's rate mull 
be to theweA-r fr(]ions after the allowance 
of the rate, Reg. *v. St. Giles's Vanjh, 

259 

17. An appeal from an order of bn (lard/ 

mud be to the next (c ikons, Rex -v* 

Adams, • 294 



• '• * f yj ' F* 

ttcclhip, but every vteat? 

(hall have his fettlemetit Itr^ 
as if he had not been b<5dn& 
tice to fuch perfon as aforefa 

Giles's e v. IVey bridge, lo£ 

*' - * 

6. Order to remove a man where he 
bound apprentice, and ferved as 
as his mailer lived, ill, St* Alban's^ 

St* Butolpb's, » 204- : 

*>,'*** 

7. No perfon who (hall be bouAd 

prentice by any deed, writing or ctn*» •' 
tiaefc not in-lent cd, being firtt teg alt 
flumped , (hall be liable to,be remove#^ 
from the place in which he is fo bound. ^ 
and been reffdent forty days, by rea^f-j 
fop of fuch deed, writing, or cohtra&*' 
nor being indented only, St* Alban 3 s *v»% 
St. Botolph's, 205 notes *?: 


18. On an appeal to feflions, if the right 
of tithes come in quvllion, the Court 
cannot proceed in the caufe, Rex 
Furnefs , 320 

APPEARANCE. 

Appearance on a recognizance in B. R. 
mult be in perfon, and not by attor¬ 
ney# Anonymous, 233 


APPRENTICES. 

1. The feflions cannot order an adniini- 
ftrator to refund any pm of the lie 
which the intedate had received with 
his apprentice, Reg. -v. Standtjh, no 

2 . Sed -vide Reg. v. Standijh, Note (...) 

3. A Jerge-muker may be indidled on ^. 

Eliz. c. 4. for ufiug the trade of a dyer* 
in dyeing his own forges, if he has not 
ferved as an apprentice to the trade, 
Reg. 'V. Fans, 189 

4. A* removed by certificate from B. to 

C. takes an apprentice, who ferves out 
his time at C. and lives two years; he 
cannot be removed with his matter, St. 
■Giles's *v. Wey bridge, 204 

g. If any perfon whatfoever (hall be an 
apprentice, bound by indenture 10 any 
certificated perfon, and not afterwards 
having gained a legal fettlement in the 
• pari(h, fuch apprentice, by virtue of 
luch apprenticelhip, lhall not gain or 
be adjudged to have any fettlement in 
fuch pariQiby reafon of fuch^ippren* 


8. An award that one of the partiet • 
mould make an alignment of his ap- 
prentice, is bad. Hern <v • Dryden , 2 fzl\ 

9. The matter cf an apprentice is bound /" 

to keep him both in fteknefs and 
health, Rex ns. Inhabitants of Haler 
Owen, 278;^ 

10. An apprentice cannot hire himfelf a« *’ 

a jj* z'uui, unlels his indentures are'" 
le wdly cancelled ; tt2ting the declare- \ 
tson of the matter, that they were 
burned is 110c fuflicient ; but the juftice&r?, 
from this evidence, may find the fafljj^ 
Aunty C' ujis *v. Barvjiy , 365* ^ 
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ARCHBISHOP. 

* / 

K.ce Bishop, Peculiar. 
ARREST of th£ PERSON. 

vf » 

1. Action lies againfi a ferjeant at maetfi 
for at retting a peifun on procefs fron^f 
the (herifF's court in an attion of debt 
cn bond, if it appear that the bontf- 
was made out of the jurifdidliou of-fh^S 
(heriffs court, Lutlin ns. Benin , j 

2. Where privilege from arreft not at 

lowed. Anonymous, 

3. Whether an aflion on the cafe/orl 
trefpafs •vi et arm:s , mutt lie for 

ling a perfon to be am (led and earned 
to prifon without caufe, B cur den . sd 
hnvayr |g#v 

4. If a conftablc arreda woman illegally^ 
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is a^iforderly perfon, and confine 
her in the round-houfc, and a perfon, 
Endeavouring to re]e«fe her from fuch 
confinement, fuddenly, and without 
uwcAny precedent malice, kill a man who 
acting by the command, and in aid 
pf the Conftablc, it is man Jlaughur 
only, anti not murdtr , Reg . *v* Toolcr , 
*/ aL 242 

ARREST of JUDGMENT. 

I. Before one moves in arreft of judg 
ment, the pojlea ought to be in court, 
&C. Anonymous* 3 

Z* The motion in arreft of judgment 
may be made at any time before judg¬ 
ment is pronounced, Anorynot** 

3 noth* 

3, Arreft of judgment in an a&ion fo* 

words. Anonymous 60 

4. Judgment a* reded on error in an ipJi6l- 
, xnent for pcijury, Reg, v, Gvnr, 66 

3. Whether exceptions can be taken in 
arreft of judgment of a mifdcmeanor 
after the Jour aa\s Laic clapfcd, and 
judgment Jigned, Reg . B # cu«, 80 

6. A merchant brought an aflion of ac- 
' Count againft his Jacior 9 and charged 
him as receiver of divrs good* and 
merchandizes. r I ne plaintiff had judg¬ 
ment quod ccmpH**t, by defat It. The 
defendant pleaded before the auditors, 
< and the plaintiff demurred 10 plea, 
and judgment for thcjlauitil. On a 
motion m arrwil of judgment. Hall, 
Chief Ju/tne, f«id, the defendant 
ftiould have been cnargod ao buihJJ , 
but he ftiould haie demurred to the 
declaration, and 0 mnot take advan¬ 
tage of it after judgment quod u'mfut't, 
Bijhop *v. I'.ugltj 187 nous* 

y* In an aftion for words laid to have 
been fpoken at different times, if f_me 
? of them are aflionuMa and others rot, 
and enire duni ige& be given, Ac. 
judegment fhall be aricfted, Siebhng 
*v. IVathir , 235 

8. A motion in arreft of iedgment, on 
an apj tal oi murder, T v Slaugb- 

ierjoui-i 229 


ARTICLES.. ' 

Whether articles exhibited againft a 
clcikof the peace under t, ff r tll . & 
Mary, c. 21. charging him with «* ex-’ 
toition, *vrx. that he exa&ed and 
forced from fuch person more than his 
juft fee,/’ are fufncicntly certain, Reg> 

*c. Cltii. oj the React of Cumberland, 

8# 

ASPORTATION. 

An incidtment for entering a field and 
cai 1) ing aw ay twenty oaks there grow- 
i,gjud tor th t tiefpajs, and bad 
as to the ripw»rtation, Reg* v* Harris^ 

ill 

ASSAULT. 

See Acti6n, Evidence, 

1. Son ajfault demeji e is not a good plea 

where any time intervenes between the 
ajdults, or where the fccond affauh is 
t\cejjrve, Cockcrojt *u. Smith, 43 

2. An attempt to refeue will juftify an 

affault, Anjnjmuus , 6f 

3. But it mull be pleaded ; for a juftifi- 
canon cannot be given m evidence on 
the general lfbic, Anonymous , 64 noth* 

4. Affault and battery brought by 1 

hufband f~<r nn intent to ravifh his 
wife, the wife is a competent witnefs. 
Anonymous, 224 

5. The word pcicirfft implies an affault', 

7 onugv. slaughterford, 229 

6. A declaration in an attion of affault 

and battery by huji and and wijc» 
ftating that the defendant, on fuch a 
day, diovc a coach over the wife and 
bruifed her, by reajon whereof the 
hufband laid out divers fums of money 
for her cure, et ettia enormia ttfdem 
intuht ad gravt damnum ipforum , it 
good, though entne damages be given 9 
lor the^rr quod is only laid in aggra¬ 
vation, and the aha enormia too general 
to fuppofe damages given for it, Tedd *> 
et Ua* v. limjord, 264 

7. DecI iration in affault againft four 

cannot Le joined, Bayly v. Barman et 
ul. ' 339 

ASSETS. 


I 
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. A S S E T S. 

Where an old mortgage flnll be aflets. 
Anonymous , 5 

ASSIGNEES and ASSIGNMENT. 

1. A general »o* damnific at us to parti¬ 
cular alignments. Anonym us B 78 

2. Affignees cannot afiign property be¬ 

longing to a bankrupt «.> an exteutpr 
or admimftrPtor, 139 notis . 

3. The furrenderee of a cop>hold is an 

allignee within 32. Hen. 8. c 37. 
Adams v. Hi tidal, jqg 

4. An award that one of the parties 
fhould make an aflignmcnt of his ap- 
prentice, is bad. Hern <1. Dtyaen , 272 

5. Where the action is ng.* nil the on- 

ginal leflee, tne brt ich need not ex¬ 
tend to affigns, G utjt v. Lilts , 313 

6 . Alignment of bail-bond. Haute <j. 


Manning, 368 

7. Affignment of fherifPs bond. Col ins 
w. D1 la fount am, 237 

S. Rules for afli^nment of bail bonds. 
But}ell e-j Hayn^Sf 170 

9. Anotjn.ous, 253 

.ASSUMPSIT. 


f. In ajjumpjit , the executor ftnll pay 
eolL, where mont\ was received after 
teftator*} death, Mcdtly et i \ v.lork , 

1 35 

g. rialntiff brought ajptmpfit for money 
of his teftator had and received, after 
his death, by the defendant to the 
uie of the plaintiiF, as executor, and 
was nonfuited ; and it was holden that 
the plaintiff fhould not pay coifs, be¬ 
cause he could not iue orhcrwife than 
as executor, 4 ind that it was imn*a- 

[ tenaJ whether the money was received 
by the defendant hnee t^e death of the 

j teftator or before, 'Jenkins Plome , 

174 notis . 

3. AJfumpfit for the hire of a houfe is 

good on the quantum mctuit B without 
flaring the time, Anonymous , 306 

4. Form of a declaration on a fpccial 

ejfumffiti Rtleit . Hamilton * 326 

1 • 


5. Declaration in ajjumpfit 
an infant, Reed <0. Re w, 

5. To an ajfiumpfit for 15b* for 

labour, a plea that the defendaitgk^ 
the plaintiff a note for 5I. in 
tion, is bad. Cumber <v. IVadeJ 

7, Non afiimpfit and an 11 lrious conCpi^t^ 
cannot be pleaded jointly, Bernard 
Fitzhouje, 35^ 

8 In aJJumjfit in an inferior court foe 
money laid out, both the piomifr and * 
the expen htuie mu ft be alledgcd within C 
the junidiClion, Heaien v, Davenport**■ 

. ' 3 6 l 

9. A pronufelaid as made to the tefta- 
tor, whu had been dead feven years3 
the defendant j.leads non ajjumpfit in - 

Jra Jix anno <; the pHintilf proves £ 
promile 1 dc to himClf within four 
years ; this v ocs not maintain the iiTue, 

Lrrien c . C/. ue , 37 

10. Ajjumpft and no breach fljcwn, yet 

held good alter veiditt, Leuknor •?+ * 
Plant % 273 


\ 


ATTACHMENT. 

*. Pradfice of the Court in granting an, 
attachment, I bums \> Cajc % 

7. An attachment refufed. Clerk's C*fe % * 

* 8 7v 

3. Attachment for rot putting in bail * 

puifu nt to agreement, ALr <v. Pock* 1 
ling/on B 29^ \ 

4. An attachment hes again!} an under- 

fhenfl foi not ic turning a win. Make* 
plaint v. Dijlont 3 66 J 

5. An attachment granted for chaljpnijj* 
ing the array, after confent that tfito 
Mailer fhould ftnke the jury, Rex <a 0 

Bunn { bi, 385 , 

6. In a pfci of foreign attachment 
debt on bond, it mull be averred that 
the money attached was parcel of th#* 
money mentioned in the condition^ ^ 
Johvfon v, W efi % 


ATTORNEY. 

I. An attorney grants a replevin of iJ,"' 

own goods j it is all, Trcvannws’t 
Coje, j, 

3, IWfe 
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jc. Tbfl ittern*y-gener#l, by fign manual, 
may lunfefs the plea of not guilty in 
|ligh treafoo, Rig. v. La Ay Oglethorpe, 
f iH 

A AttOnries of the Common Pleas, their 
f privilege, Yurt on v. JP> tor, 167 

$,v Attorney in cuftody cannot plead pri- 
-vUege, alderman v. Cutting, 293 

£* Anonymous, 302 

f*. Notice to the attorney of a writ of 
error, where neceffary, Atrnymoui, 273 

y* The attorney prefent when a warrant 
of attornfey is executed, mult be a 

r f.vorn attorney,* Anonymous, 383 

AVERMENT. 

An averment of c * rrt bom lutthin the 
lunodom,” does not imply that thj p 1 \y 
was born rut or joe king's «//« 0 unet, 
Reg. v. Buf1 >, 167 

AVOIDANCE. 

JMifnomcr avc’us both judgment «.nd iv- 
CCUtlon, Lorn Banbury's Cajt, 


A 


A WAR D. 

%, Venire tejl'd by award before ifje 
\ joined. Lord Ki'igjalt *u. Complex^ 80 

Submiflion to an award import* a co¬ 
venant toputoim, Lupart v. ll\lf n, 

1 70 

An award thrt one cf the parties 
"Vt&ould make n tilignmei t of his ap¬ 
prentice, is bad, llem <v. D/yd a % 27z 

4, Attachment for not perf rmuip an 
award, Rtx n, . Ajhly and bn Ihtje *t 
aL 396 


B. 


BAIL a*d BAIL-BONDS. 


r 


Bail on etror^ bond to pay, &c. A10- 
nymous, * 2 


2. Bail cannot enter judgment on a war* 

rant of attorney, until dkmifiBpd cm the. 
bail-bond. Anonymous, , % 

3. Form of notice of bail, Anonymous, 2 

4. Rules about bail in writs of error, 

Morris *v. Spencer, 33 

5. A prifoner dilcharged on the flatute 
2. Ann. c. .and afterwards arreil* 
cd tor a debt of above tool, due before 

, the difeharge, muft hod fpecial bail, 
Cragger v. Glover, 36 

6. No fpecial bail in fcandal, Drake's 

Caf, 49 

7. An aflion lies again ft a ferjeant at 
mace for airefting a perfoti on proccfs 
from the fherift’s court in an a&ion of 
debt on bond, if it appear that the 
bond was made out of the'jurifdidlion 
ot the fhenfPs court, Lutttn *v. Benin, 

50 

3 . A juft ice that has power to fet a fine 
Ins power to bail, Aionynous , £2 

0 One in execution for a hne is not bail- 
al ft, Lay ton 1 1 CJc, 59 

jo, D Terence between bail to reverie 
an outlawry, and to reverie a judg¬ 
ment ; becaufe in the firft cafe he is 
liable, lor that is in ordt r to bring tho 
cause to a trnl; and the latier is to de¬ 
feat the whole record, La y ton's Cafe, 

59 no ns. 

11. Drbt on a bail-bond muft flitw that 
th bond was afl’gnable, BuJbeil v. 
i , I/O 

17 . An appellee may be bailed by four 
pc. nuns body for body. Smith *v. 
Bo wen, 217 

13. Declaration on a bail-bond, Collins 

<v. Delaycuntain , 237 

14. Bail-bonds not rffiignable till four 
davs alter the return of the writ in 
town j fix in country caufes. Anony¬ 
mous, 

15. Where any defendant (hall be-ar¬ 
retted by the IhcnfFs of London or 
Middlcfex, bv proccis ifluing out of 
the couit of kinp’s bench, and ihal| 
give to luch (lienff a biil-bond for hit 
appearance on the day of th? return of 

fuck 


*1W 


A TAiLE OP * P ft 1^# Pi £* 


iuch procefj, fuch defendant fhall have 

A leave for fitter days after that return to 
put in good bail at the fuit of the 
plaintiff id fuch proccfs; and wrhin 
that time all proceedings upon the 
bail bond to the (henff Hull Hay : and 
in cafe of arreft of any defendant in 
nny other county of this kingdom, 
by piocefs iflmng out of tl»i- court as 
aforciaid, fach delcnd it (kill hate 
lca.e for Jix 'lays t'l put in good 
bad after trie return of luch proceis, 
vvi hout * ny pro ecutior whatfoe ver to 
be made in the mean time on the bail- 
bond to the ihcriiF, Anoiyno j, 

2 53 not is, 

>6 No fpecial bail in error on a bot¬ 
tomree bond, Bull *u. Clijton , 260 

17. The Coart will not gnnt a faUas 

corpus to bail a perfon charged v uh 
larceny, Reg. c Mn 1 /, 261 

18. A defendant may be held to bail in 

# cum con . A not ymous, 2,5 

19. At ichment for not putting m l il 

puKu int to agreement, Rt ► l.PjI- 

hngton , 2 

20. bi)inp mifs is a bailable offence, 

Rix v. Iu u / h , 527 

21 A ca.fi cannot br taken out aga i il 
bail,* pending a « f\i evecutio againft 
the principal. Am no is , 

2*. There muft be but on a writ of error 
in an aftion on a bottomree bon 1 , Pitt 


a. Canty, 


73 Bui-bond afligned, Hatut < c. Man- 

3 {, S 

BAILIFF. 

See Corporation, Rescue, 

SheR in. 

j. In replevin, the Lcing 1 uliff is traver- 
fabL, T1 enlliuu Pine, 11 2 

jf. Bailiffs of libci ties and fh'•riffs, how 

* pumfhed for net returning writs. Ano¬ 
nymous, 27 2 

BAKERS. 

$. In what cafes they may fell bread and 
bake victuals on i und ly, Rig, v Pan- 
U it, • I ! ^ 


2. No baker in Lopdofa «r 
mile* of the &id efty, fkt 
pretence whatfoevei^ uUke* 
expofe to falc any Breed flj? 
fort or kind, or hake any 
dings, pics, or iarts> or in 
manner e\ercife the trade •or 
of a baker on the Lord’s dfiy, otf 
part thereof, except the felling] 
bread, or baking meat, puddit^yf 
pies onH, on the Lord’s day, betwt 
the hours of nine in the forenoon 
one in the afternoon, Reg. v. J*4ti 

1*4 f 

PAN? o ft £ G I 8, 

See Courts. t 

It ) 

BANKRUPT and BANKRUPTCY,'/ 

1. If a fervant, authorized to mana| 
the cafh tranfaftions of his mailer, ti 
a banker's # eii ltiflcad or lajh for j tp* 
bill, and give a receipt, and keep tl 
di ilt an un-eafonable time, and tl 
l anker fail, ifee mailer is bound birth’ 
this aft of his fervant, Choroid 
omit yfc 



A bond debt due to a wife, in 

chiradter of executrix of her foi__ 

huibind, cannot be aiCgned under tf \ 
qommiffion of binkiuptcy a gain ft 
fexond huiband, Ludloaj <v, Broto}n£\ 

"Xi> *3f/ 

Stitute of bankruptcy pleaded 


357 Hull i u. llolliday. 



BAR. j 

Whci e 1 remainder in fee is not barrabt* j 
bj tenant in tail, Anonymous , 1J* ^ 

BARBER-SURGEON. 

1. Whether a tilde within 5. Eliz. C. 

Rtj j it 1 idtjb , | 

2, bee more, ibidmnoti 

BARGAIN and SALE. 

Covenant to ftamf feiled 10 the ufe XstjH 
ftrangcr, m confideiation of love a«4 
afkdtion, is a bargain and fale, Bad* 
me? ns v. PyKe , 377 


BiUU 



1 v" , mi ** ' ’ ^ ■ wwp. 




Gunn, 67 

J/*8TARDY, 

jfcj^I 1 *V 0 &Ct, Orders, Sessions, 

*►%«** incitement for a confpiracy in 

* * kfc$Tjpdg one wan being father of a 
1 good, withe ot aver ii g that 

P h the child nab in fau a ballard, £rp- 

•.’>A • . ss 

8, A reputed f tlicr (hall be bound over, 
although the order of baltardy be 

quailed, Reg. -v. W'ejl, <59 

3. Orders of bailardy, Bulge *v. St 

Maijiqfct-v'inc, (>- 

4. Reg. e o. Sim .01 s, 1^6 

An 01 dwr upon a 1 epured fathtr to pav 
fo*tuucn until the child is ten jtns 

f old, and then iu mu h as an apprentice 
fee, is bad, P j. *. Atln s* 4 1^2 

fiu An order on £ reputed father t' 
pay the child io much, and 1 o- 

1 1 ther io much a v.^tk, tor ten \uur , is 
bad, Reg. v. Co iihi t 17b 

y« Orders of ballard), Rex v. Grc'l , 

293 

8* Rex <v . lie it*uo % t T 9 206 

Rex «v. Jfnkins* >,j 0 

IQ, An order to pav fo ir.uci Citbuilcd 
for a b lia*d child, ai d ot 1 rn ctl ary 
chaigcs, is bad, Rex v - Sams, 294 


one witnefs, if the party coul&«have 
had another to jhefame faft, C ocitxoft 4 
v. Smith, £3 

BILL * 

1. The want of a bill 00 the file is aideS 
by t»ie llatute, Anonymous* 2 notes . 

i. A bill in chancery in the cullody of 
one of the fix clerks may be read in 
evidence, Riley v. Adams, 2^6 

BILLS OF EXCEPTION. 

See Page 24, 92, 17$, 176* 

BILLS QF EXCHANGE. 

1. The Court will not change the awird 
in an adhonon a bid of exchange, Area- 
7 > nous, 

2. Nor on a prosiiiTory note. Anonymous* 

52 notes 

5. Tf any pe r fon accept a bill of ex- 
cf m^e f ir and in fatisfadlion of any 
to uur debt o r fum ot money former- 
U duo to him, it (ball be accounted 
s^d c.ltemed t full and comp'cte pay¬ 
ment of inch d(ht, if (ucn perfon ac¬ 
cepting ol an^ f ich bill for his'debt do 
rot t kw »ns due conrfe to obtain pay¬ 
ment rt it, l* "ideaiojrmg to get 
th- , it <■ icctptcd and paid, and make 
h.s | - lift, accorJirg to the diredlioni 
ot U c act, either tor nc n acceptance or 
non-payment, Pborold v. Smith, 

72 not is. 


Jl* An order ct Infl.rdv muu be on 4. If a bill of exchange be drawn on A. 


coxnpl&i^l of ovex iters, Re\ a Aaam 

294 

,Jf2. An order to pay fo much to put a 
ballard chi T a appiriti t, is bad, Re x 

£ ns. Aaarur* 294 

13. An appeal fmm an crdti ofbaflardy 
be to the pext iti Iiou>, «l>. 

Adams* 294 


without mentioning at what time it i& 
to be paid, a per A ptorntfe by the 
drawee to pay it at anv fuhjequeut day* 
is a gdfcd accipnnc£within the cuftooi 
of merchants, 14 idler <v. Atwood* iQQf 

• ^ 

5, Aflion lies aga*nft the indorfefc of a 

bill ot exchange, although no demand 

has been made againlt the draiv^e. 


$*4. Cmldren born r>e merths after '■* ' ’ ? \ 

a divorce a MenjS et t, ,ro b-ilards, 6 Abil! pavpbl. rntof a paiticolar fund U' 
*v unlefb the hufband's acccfi b» proved, not a bill ol exchange, Jenny *. f/trU£ 

* bt. George's Southward *v. &t -iarga- * 3*4 

t* 1 ret's Wejlmuftcr* 106 7. Indebitatus ajfumjft on a bill cf ex¬ 

change 


1 


V 


MArTffftf* 


os fRipcrsAii 

change the drawer, Hcrk 4 A bond conditioned td commit TWHi* 

Geoftffflfa 385 tenance v is void. Hack ft v. Ttl/fe A 

8. An iwlldinent for tearing a bill of ex- 


change is good, although no venue be 
laid to the fails of the tearing, the in- 
dorfing, or the accepting of the bill, 
Hex *1/. Ma/on , 398 

9 A bill of exchange payable •* one 
month after date, as my half pay fhill 
become due,' 9 is good, Alaeleod 
Sleep 400 

BISHOP. 

&*Pecuiiar, Spiritual Court, 
VlCAR-GfiNERAL. 

If the chancellor of a diocefc be fiulty, 
the archbifhop his cognizance of it, 
not the bifhop, Bi/bop of Cloyne «v 
Gtbfou, 62 

Sed quart • 

. BON A ET CATALJ A 

See Smith v Tin lal, Page 103, fUx u. 

Harris , Page 12*. 


8. A bond-debt dueto a wife in thetW- 
railer of executrix to her formpf 
band, cannot be aligned under a COOT** 1 ' 
miffion of bankruptcy agaipft her ft* 
cond hufband, Lud/onv *v. Brownsu&t 

« 3 « 

9 If the condition of a bond be repug¬ 
nant, the bond is iinglc, IVellsv.Fer* 

n> 19#, I99 

10 lfafuitbe inftituttd in an inferior 
court ig unfl a barge-mailer, and the 
bailiff, by procefs from the court, at- # 
tich one of the defendant's barges 
" ulc his fervaut is navigating it, and 
tne fervant, to releafe the barge and 
its cargo, give the bailiff a bond con¬ 
ditioned for his mader's appearance at 
the next court, it is a legal bond, and 
c innot be avoided b> a pica that the 
bill ft had no right to tike it, or that 
it was taken by durefs, Sumner *u. Fir- 

man, 201 


BON A NOTABILIA. 

6ee Bufion v Ri hy. Page ^’3 

• BONDS. 

See Bail-Bond.*, Sheriffs* 

1 A bond fhall bt prefumed paid afur 
twenty years. At nynous , 2 

2. Bail on error, bond to pay, &cc Ano- 
rymous, 2 

3* An hypothecation bond given at land 
by the mailer of a veiTel, for ntccfla- 
ries to fupply damage done by ftrtfa 
of weathu at fed, is good, fobijonv. 
Sbippin , 0 w jo 

4. See farther, Jobnfon v, Shtppm, 

30 not is. 


11 Debt on bond, on a writing under 
jtal in thefe woids, te Thefe are to 
“ authorize you to fell my goods to 
“ the amount of nine pounds, which 
” 1 do J ereby acknowledge 1 owe you,* 9 
is good, Sa-wyer v. Alaugrtdge , 2lS 

12 No fpecial bail is required in error on 
a bottomree bond. Bull *1/. Clifton , 260 

13 A bond is good, although the fur* 

nar/11 of the obligee be omitted, B^Jbop 
v. Ho giin , 275 

14. A variance between bond and decla* 
ration, Arnold o Meiedttb , 281 

15 A bond conditioned* that the obligor 
fhall lemove himfclf and his fanu y 
from a particular panfti, and not re* 
turn to live therein as an inhabitant, 
without permiihon fiom the obligee, it 

good, Shdton 1 A// e, 310 


j. The dating of a bond to be nt a cer¬ 
tain place makes it local. Anonymous , 

5 1 

Bond to fave harmless againfl any a 
tions brought for trefpafs. Hue irt 
Tilfy, # *3 

i Vol. XI. 


16 In what cafe proceedings on bond 
fl) li not be flayed. Anonymous, 36K 

17 A bond by a fervant for the matter** 

a^peiranct in *n inferior court, held 
guoi, Sumner *u feiryman, tOz 

lb A joint bond is good againfl the 
pt r t\ who txecu ^it, Anorytnous , 38$ ) 
fih # BOOK*. 
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BOOKS. 

c 

t. Writing an obfcene book h not indili¬ 
able, but pfinifhablc only in the fpiritual 

court, Rrg.v. Ready 142 

6 

2. This denied to be law in the cafe of 

Reg. *v. Read, 14.2 not is . 

3, And alio in Rex v. JVi Ikes, 142 no:is. 

BOROUGH. 

Sc* CORPOR AT ! ON, COURTS. 

BREACH OF COVENANT. 

t 

See CfVENANT. 

» 

BRIBERY. 

1. This offence defined. See. Bcntrjfr v. 

Li'idfcj, 194 

2. Whether a corporation can remove a 
member for bribery, until he has been 
convicted of the oii'ence at law, Rex 
v. Mayor and A V dertut”. cj CuiliJ.e, 37S 

V An inform-.tion lies for promifing an 
elector a fam c. i..o’irv to him 

u> vote Ibr a particular cencbdate for 
ihc o£:c.* of mayor, no mo¬ 
ney be af'iially paid, 1 

r , 3' s 7 

BURGESSL S. 

«' rJ Co i poratjo::. 

1. If a bnrgofs totally clef rt Or b~"".irh, 
w he may be j ei-ioved x : or* \ i. ^ otn. e, 

Reg. v. 7 » reus. y, 7 - 

2. A capital Ivsr^tf- cannot !r dj-f.an- 

A 

chiLd tor f>r.* 1 • 1 1 : j ;.,i p» ra¬ 

tion from receiving .• roll peer mted to 
be due to ii by prefeription, Reg. 

Vicars, 214 . 

» 

BURNING IN THE HAND. 

Burning in the hand n-d^rid, where 
found gnib; of manC ngutes on an ap¬ 
peal, Stuiib v. Bowen, 2> .l 


CAPIAS. 

1. No capias lies on n recognizance in the 

common pleat, Amchjmumj, 4^ 


2. A capias ad fatis faciendum cannot be 
taken out again ft bail, p^ndirfg a crjjet 
executio againft the principal, Anony¬ 
mous, 335 

CAPIATUR PRO FINE 

Information in nature of quo warranto, 
judgment per nihil dicity and a capiat nr 
; the fine is pardoned by the late 
Uwt, but not the offence to a private per- 
lor. > Reg. v. Tyrrill and Barber, 233 

CARRIER. 

1 ! f the fervant of a common carrier cc- 

esder/nhv lofe goods intrufted to ins 
milter to carry, the matter cannot 
maintain, an action againft him for the 
value, ui.Icfs he can prove negligence, 
and ha; paid the money to tli2 owners, 
Savigc z\ IVaiihcw, ' 135 

2. Declaration in calc againft a common 

carrier held pood after verdift, althc’ 

the breach oi the agreement was net 

precifely lhted, L.ukner v. Plant, 274 

• 

C A 5 E. 

S.c A j r re::. 

t. Aftici on tale will not lie againft 
the pod, .id 1 f,r hfa <if exchequer 
bi'l.-» d (-.■‘teio delivered in at an un¬ 
der -0..iCt , La..: C\ CjttO/Iy - 12 

2. Nor will nu action on the cafe lid 

.-g-dnft t.’iv lpoli-m nitr gtueral for a 
ban! rote b\ one of the loners 

w 

cut 01 a h tra delivered into the poft- 
li L.'uid o. Lord J'tefpenjer, 

iS uotis. 

3. In an .illicit on the cafe for digging 

ditches r.nd diverting a water-cuurfe, 
it IhjJI be profit med after *vcrdUl, that 
the in:ary was *.G :/ejuemial> Le-veridge 
‘ir lifjisusy 2*57 

a. This^ltion lies not'by a carrier againih 
his servant for loisng goods. Savage 
■v. h aithiV), 135 

CERTIFICATE. 

1. A removed by certificate from B. ttf 

C. takes an apprentice, who ferves 
.out his time at C. and lives two years; 
he cannot be removed with his matter, 
St. Giles's <v. IrVeybt idge, 204 

2. if liny perfon be bound by indenture to a 

certificated 
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CHURCH. . 


certificated perfon, and not afterwards 
having gained a legal feulerr.cnt in the 
parifh, fuch apprentice, by uitue of 
fuch apprenticefhip, (hall not gain or 
be adjudged to have any fettlement in 
fuch parifh by reafon of fuch appren- 
ticefhip, but every fuch apprentice 
(hall have his iottleinent in fuch patilh 
as if he had not been bound appren¬ 
tice to fuch perfon at afore laid, St, 
Giles's *u. Weybriage, 205 nulls, 

3. Defcent of a copyhoH to a ccrtificr.*c- 
man gives him a fettlement, key. v. 
Parifh of Bur clear, 202 

CERTIORARI 

* 

1. Does not lie on the part of a defen¬ 
dant without fpecial caufe, Anonyr.cus, 

3 

2. If to a writ of error on a fart facias 
againflbail, the defendant plead in nullo 
eft erratum , and atfignthc want of difire 

facias for error, the plea is a contcf- 
fion of the error; but 'he Court may 
award a certiorari for the information 
of the Court, Lawn { i\ SawhriJgt, 143 

3. How a certiorari mull be directed, 

Reg, <v, fay, 172 

4. A certiorari to remove an iaquifith.p. 

Hating it to have been lately taints :t> 
g0o3, Rrg.nr, Shepherd. 271 

5. Difference between \a certiorari and a 
writ of error, Reg. *v. Staudijh, 11 c 

6. See alfo Reg. >u. Lay ten, 536 

CESSET EXECUTIO, 

See Capias. 

CHARTERS. 

See Corpora a ion. 

• 

C II E A T. 

See Fraud, 79. 222. 

CHILDREN. 

Children bom nine months after a di¬ 
vorce a mnija et thoro , a f e buftirdd, 
unlefs the hilband’s accel. be proved, 
St. George's Seiitb'iv&tk V* St, Marga¬ 
ret's IVeftmnfttt , • 


See Spiritual Court. 

Church-wardens. 

See Spiritual Court*. , 

An nftiou cf account brought by church¬ 
warden* againft their prcdeccffors, 
charging them with having jeccivcd 
feveral turns of money by the •hands of 
tl * pari(hirers, without Hating the fuma 
particularly, is bad; but if ihere be 
other counts in the declaialien good, 
the Court may ab^te it as to the bad 
counts, and ^ive judgment qr.od ccmpu- 
tent as to ihuftf which are good, Lijhop 
v. Eagle, 186 

CHURCH.YARD. 

On information for brawling and Hriking. 
in a church yard, a prohibition denied. 
Sawyer •£». Loggia 200 

CLERGY. 

When a flatnte oiifls clergy, it is only fo 
far ouiled, and o.:ly in iuch talcs, and 
to fuch per ions as are cxprefsly com¬ 
piled within the Hr.tute; for in favo- 
rtm <1 dttj, it pnvilcgii cuncalis. Inch 
flatures arc conltrued literally and 
lb idly, Reg. v, U htftler , zS 

CLGK GYMAN, 

See Parson. 

Cl EPK CF THE PEACE. 

I Tin office is a freehold, Reg. v. Clerk 
vj the Pc.y.e oj C.UThtcrland, Jo 

2. ‘i he removal of a clerk of the peace 

under the Hatute 1. Will, and Mary, 
c. 21. is not a conviction bu. an order; 
and the articles mu): be exhibited in 
Wilting, Re.%. < 0 . Lloyd, ahd Rex r Vm 
Evans, 80 net is, 

3. By 1. Will, and Mary, c. 21. the 
cujtos rot Li to, um Hull from time to 
time, where the office of cleik of 
the peace lhall be void, nominate a id 
appoint one able and lofHcient perfon 
it fading in the county, to execute the 
fame by hiinfelf of his fufficient de¬ 
puty, and to take and receive the fc :$, 

** h 2 . profi 5, 
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prchts, and perquifites thereof for fo 
long time only as fucb clerk of the peace 
Jhall well demean himfelf in hisfaid office.. 
And, if any clerk of the peace 
{hall mifdemean himfelf in the execu¬ 
tion of the faid office, and thereupon 
a complaint and charge in writing of 
fuch mifderneanor lhall be exhibited 
a gain ft him to the jullices in their ge¬ 
neral quarter feffions, it may be law¬ 
ful f6r the faid juftices, or the major 
part of them from time to time, upon 
examination and due proof thereof, 
openly in f their faid general quarter 
feffions, to fufpepd or difeharge him 
from the faid office, RJg. v. Clerk of 
the Peace of Cumberland, 82 not is. 

COMMON. 

1. A man who claims common in ano¬ 

ther man’s land, mull fet forth a title. 
Anonymous , 5 3 

2 . Whether trefpafs may be juftified by 
the cuftom of a manor for common- cf 
vicinage, BromftilJ -v. Kir her, 72, 73 

COMMON-COUNCIL. 

1. The Court will not grant an infor- 
mation for refilling to accept the office 
of common-.ouncil-man ; but the cor¬ 
poration may, by a bv-law, inffift a 
penalty for iuch refulal. Anonymous , 

* 3 Z 

2, PlaintiIFdeclatedir.prohibition,th. the 
waseledted and admitted common-coun¬ 
cil-man for 7 ":5 -lct Ward. . nd that the de¬ 
fendant, intending to ttiuvvthe exaini- 

- nation of that election into the court of 
common-council, exhibited a petition 
for that purpofc praying the plait.t : ff 
might he removed \ whereas in truth 
the court of common-council has not 
any jurifdi&ion whatever to hear, de¬ 
termine, or judge concerning tiie elec¬ 
tion of any of the common-council, 
but that time out of mind the exami¬ 
nation of fuch election belonged to the 
court of aldermen, and not to the court 
of common-council. The defendant 
pleaded , that time out of mind the com¬ 
mon-council have had the examination 
of fuch elc&ions, abfque hoc, that the 
court of aldermen have the cognizance 


and examination erf fuch ele&ions. The 
plaintiff replied, that the common- 
council have not, time out of mind, 
had the cognizance and examination ; 
and offered an iffue. But the defendant 
demurred, JtJf's qui tarn <v. Bolton, 

285 not is • 

COMMON PLEAS. 

See Courts. 

COMMON RECOVERY. 

See Recovery. 

COMMITMENT. 

1. A commitment by a juftice of peace 

is in execution. Anonymous , ^ 45 

2. A commitment by a Lord Mayor of 
London on a view of a forcible de¬ 
tainer, fubferibed tf A. B. mayor,** with¬ 
out adding, *• an Ajujlice of the peace,** 
is good ; for by the llatute 8. Hen. 6 - 
c. 26. all mayors are made juft ices of 
peace. Colonel Layton's Cafe, 46, 47 

3. Commitment in forcible detainer. 

Anonymous, 5 2 

4. Commitment on habeas corpus. Anony¬ 
mous, 52 

5. The fefliens cannot commit a man for 
difobeying an order of filiation , but 
mu ft proceed on his recognizance. Rep;. 

59 

6. If a juftice commit a perfon for fur¬ 

ther examination, the officer is indict¬ 
able for not carrying him to prifon, 
although he produce the prifoner on 
the day of the next examination, Reg. 
v* JohnJon , 6 2 

7. Of the power of juflices to commit, 

Reg. v. Simmons , " 136 

COMMISSIONERS of TAXES. 

See Taxes. 

CONDITIONS. 

1. Where notice is ncceffary or not, for 

breach of performance of a condition. 
Smith v, 4* 

2. A difference taken by the Court be¬ 

tween 
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tween a collateral condition and a con¬ 
dition which runs with the land ; for if 
a donor receive a rent with a condition 
to re-enter, a recovery will not bar it; 
abler if the condition be to re-enter 
for non-payment of a fum in grofs. 
Page <v. Hayumrd 61 not is* 

3. Conftrudion of conditions, 93 

4. A bond conditioned to commit main¬ 
tenance is void, 93 

5. Sureties to keep the peace cannot be 

difeharged until the condition of the 
recognizance is performed, Reg. v. 
Lord George Howard, 109 

6. Limitation on a condition precedent 

of a contingent remainder, is good, 
Hard'-ueicke *i\ Gam ball, 119 

7. If the condition of a bond be repug¬ 

nant, the bond is finglc, Wells t/. Fer- 
gafon, 191. 199 

S. A bond conditioned, that the obligor 
fhall remove himfelf and his family 
from a particular parifb, and not re¬ 
turn to live therein as an inhabitant 
without permillion from the obligee, 
is good, Shelton r v. Sire, 310 

CONSIDERATION. 

1» A Turn certain is a good consideration 
for an uncertainty. Squire v. Tendon , 

1 34 

2. Covenant without confideration, Le 
He e ve r v. Skill, 389 

CONSPIRACY. 

1. Indidment for a confpirncy in charg¬ 

ing one with being father of a child, 
is good, without averring that the 
child was in fad a baftard, Reg. <v. 
Pa/s, • 55 

2. An indidment will not lie for con- 

fpiring to burthen a parifh with a pau¬ 
per, Rex <v. Edwards et aL 3S6 

CONSTABLE. 

I. A conftablc may be indided for u un- 
lawfully, obftinatcly, and contomp- 
“ tuoufly negleding and rcfufing” to 
make a return of what lie has done 
under a warrant of diftrefs direded to 


him on a convidion on a penal fta- 
tute, Reg. <v. Wiat, 53 

0 

2. An inhabitant of a particular lett is 

not thereby exempt from ferving the * 
office of High Constablb of the 
hundred, Reg. r v. Jennings, 215. 227 

3. See alfo Rex <v. Genge, 215 noth, 

4. If a conftable arreft a woman illegally 

S as a diforderly perfon, and .confine 

her in the round-houfe, and a perfon, 
endeavouring to releafe her frym fuch 
confinement, fuddenly,and without any 
precedent malice, kill a man who is 
ading by the comfhand and in aid of 
the conftable, it is manfl.iutrhter only, 
and not murder, Reg. <v. ft 0 ley et ah 

24* 

5. The feffions cannot difeharpe a con¬ 

ftable and appoint anotlier, except on 
the negled of the leet, Rex >v. Lajh- 
more, 380 

CONTINGENT REMAINDER. 

^Remainder. 

CONTINUANDO. 

Where trefpafs. Sec. is to be laid with a 
continuanaoy Lever idgc <v. Hojkins , 258 

CONVEYANCE. 

1. Of a court-leet. Brock v. Huftler, 75 

2. Conveyances to ufes, Arthur *u • 2 ?s- 

kenbarr., 155 

3. A deed, a fine, and a recovery, but 
one conveyance. Abbot *v. Burton, 1 84 

CONVICTION. 

See Entry. 

1. In an indidment for not executing a 

wariant founded on a fummary convict 
/ion, it is fa Hi cient to ftate that the 
party was ** in due form canu idled, u Reg, 
•i'. Paw left, 114 

2. Convidion of forcible entry qualhed 
for want of manu forti, Reg . <v. Baker » 

a 35 

3. Convidion for cutting down tree* 

contrary to ftatute 6. Geo. 1. a 6, 
Rex v. Pratt, 40a 

H h 3 • COPY. 
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. COPY. 

In all cafes wheje the original would be 
evidence, if produced, and is of a pub¬ 
lic, nature , an immediate fworn copy 
thereof is admillible in evidence ; for 
as all perfons have a right to the evi¬ 
dence which documents of a public 
nature afford, they might o'herwife 
be required to be exhibited at different 
places *at the fame time, 134 noth. & 


the uf<? of his will, and afcrwavds tales - 
the fee by difeent, and then difpofe of 
the fee by will, the fee will not pafs, 
for he had not the fee at the time of 
the furrendcr, 130 noth . 

10. Copyholds entailable without fpeciai 

cuftom, /Idams <v. tlinkloe , 199 

11. The furrrnderee of a copyhold is an 

aflignee within 32. Hen. 8. c. 37. 
Adams e v, Hinkloc , 19 <j 


COPYHOLDS AND 
COPVHOLDE U S. 

1. Copyholder bound* to repairs; the lord 
cuts his timber. Ranker *i/. AJbmcad , 18 

2. Difference between freeholders and 

copyholders. Anonymous , 53 

3 . A furrendcr of a copyhoM t{ to the 

“ r.fe ct the fi:n\ »?.*- Vr hr-', r-r <1 
“ in*, I'eruilv tne vie 1t d. 

and his wifu, tV lr and *:ff r ; j 

4 * for life ; and fordefvilt b Oioii.i.i \ 
“ to t^c ufc of t ie right Vi .ib < t tuc 
ft furrcndtmr fur < vn," * mveysan 
ell ate in fee io th* hu .and w ife ; 
but bv fuch a dcvife t!»i \ .. v.iid have 
only talcen an c/tAie-mp A.v r. 

S7> >3 

4. A copyholder f u r life crr.nr: cut tim¬ 
ber- 11 e e s, Ar.c •* • *, G 8 

5. A cuflom for a cop) holder to cut trees 

is void. A'.. 1 '::; Gi> 

b. Whether if a copyholder die, and «iis 
W’hr has her free bc-icii, tiii.» exert f- 
r?nL eftatc donut fo t .he away tiic 
diiccnt, ns »f ;»,e ion die before the* 
eft ate actually erme to him, that then 
the next heir *y t»r* f itber (hall claim ? 
and whether sM“ will i.ot r. alec a pc/- 
fejpo fratrsi r tS.cais -v. D 70 

7, Ifaccpyhpld be fi.rn net :td, i*vl a fb*e 
affeffed, but r.o aJn m ttau"’ t the heir of 
the furrenderce has no title, hroiun 

73 

{), In what cafes copyholdeis f*. *11 foifeit 

their eHates, Anonymous 94 

•v _ > 

9b If a copyholder, having an eftate pur 

'■ 0.7V■ furrendcr all his eftnte in 

poffcflion, remainder,v : .vpcdlancy, to 


12. Defcent of a copyhold to a certifi¬ 

cate-man gives him a fettlement, Rex 
v • Partjh cf BurcU ar , 292 

s 

13. A perfon who has mortgaged a copy- 

liold cliatc, is not a competent * it nets 
in an ejeflmcnt cu.cjrning it, Anony- 

‘ 354 

i.j. 11 .1 C'jpyholder/’x* parte Wttterxadevife 
to !..• heir, the lands remain delc.n- 
c'ib'e to the heir e a paitc matcrna % 
v. Tngg t 35S . 

C O R ONE R. 

« * J l iv. 


! . A cnron* , :L iiieuiutioR can ntdy be 

a 4 

i'i ■■ Jed ia m.iti.i ot foi.n, Ihg. r:. 

' f I, rsj | 

2. A cn-nrrari to remove en in'u : fitieo, 

ftatit.g it to have been tuniy i-, 

good, /* v -l». </./•'!•■> *, 271 

3. '[ li’ ;,,qiiimi<.n mufl !.»_■ /r *er •viju'x 


c r - 


p ' 1: *, /.V.r v. //fi rJ 3 


271 


COR PORATIONS an r 
CHART L R S. 

BuRGkiiEs Cusioms, Man- 
D A M os. 

1. Man-lamusto reflorethe recorder of a 

corporation, IP'hit acre's Caj'e 3 67 

2. if a burgefs totally defert the corpora¬ 

tion, he inay be removed fiom his 
off.ee, Reg • r u. Truckcdy, 75 

3. A r uir.mons to attend is not neceffary 
v/iie v .1 member cf a corporation is 
not r^fidcnt witldn the town, Reg. <v m 

75 not is. 

4. An 
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4. An imii&ment dating that the defen¬ 
dants “ unlawfully, riotoufly and 
'* routoufly affcmblcd tbemfeive.s toge- 
** ther and hindered the mcmbcis of 
€< a corporation from eledtu.g a bai- 
liff,** is inlulhcient, onlvfwt fliew 
that the defendants ailembled for an 
unlawful purpyl, and com.mtu J an un • 
lawful a//, AV^. -x/. Sc ley et ul. 100,1 o 1 

f. Corporations by charter are generally 
fuppofed to be for the encouragement 
of the trade in that corporation, and 
confequently an advantage to the pub¬ 
lic ; and muft be fo intended by their 
having a charter, which is not to be 
fuppofed to tend to a private advan¬ 
tage : if fo, then to commit an offence 
again^ a corporation, which is av'ting 
for the benefit of ti.'de, and by .1 c".u,- 
ter, is a gieuier oficncj than the lame 
a£t in the higlmav, which has ervy tin* 
protection of the Crown for me bent fit 
of trade, without a charter, Rig. v. 
SoLy et at. 102 .i r >ti». 


C. An indictment for unla'vfu'lv and ii- 
otouily entering tin* Cuildh.ii! id a bo¬ 
rough, ar.d pr*. ventirg the burg.*ifi*s 
from eieft ng n t:• o! the corpora- 
ti ui, n u:i iin»w 1 ik* authority of the 
coroor.iwon to ihdi iuc.. b.uiih, A*. 

1 o 

‘V. Hairy it «!. J 1 

7. The Court will not grant an informa¬ 
tion for refufimr to accept the cilice 
of commo.M omcii-mnn ; K.t *'•'* coi- 
j>cration n:.*v, i>y a by-hov, inflict *: 
penalty for iucli refuial, m an. >, 

< 3 * 


8, Whether, if a charter authorize a 
corpmation to maL'* t( all m-i what- 
fever” free, it authori! •* the eVfliou of 
perform not belonging to the city, A *eg. 

T V* IIay or of Ijtrff'erd, 

9. A capital burgefs cannot be disfian- 
chifed for prc\ er.tii. g the corporation 
from receiving a toll pretended to be 
due to it by preferiplion, Reg.v.Rtears, 

21 + 

10- A freeman of a corporation di fran- 
chifed without having been j.anmoKtd, 
cannot be examined as a witnefs in a 
caufe for a tell claimed by the coi pora- 
’tion, Broivu v. Ccm'M ativi f, f London , 


11. Corporation fhall be intended to a£t 
under the old charter, unlcfiT the con¬ 
trary a i pear, Rex v. AJfyor of Bridg¬ 


water. 



22. Whether a corporation can.remcfv# 
a member for bribery, until he has 
been convicted of the offence at law, 
Rex -j. Mayor and Aldermen of Car life, 

373 

13. If a recorder be liable to removal at 
the plcafurc of the corporation, the 
chufing another perfon recorder is a 
declaration of the plenfurc of the cor¬ 
poration, Rex v.Jlfyzyor, &Cm of Canter- 
bury, • 403 

COSTS. 

1. On difcontinuance, &c. Anonymous , 89 

2. Declaration not amendable on pay¬ 
ment of colts. Anonymous, 92 

3. In njfumpft , the executor (hall pay 
colts, wuere money was received after 
tcilator’s death, RljJcly et Ux. c v. York, 

*35 

4. Wherever an executor or adminillra- 

tor can bring an action in his own 
right, yet brings it as executor or ad- 
nuiuilratur, and i- r.oniuited, he fhalj 
pay colls, 135 noth 

A 

3. Difcontinuance on paying cofts, Bu~ 
jJrl v. tin \nn, 1 ‘JQ 

6. In tiefpafs Infer alia for breaking a 
lock upon a gate, there lliall be no 
more colls than damages, unlefs the 
judge ccitifies, Butler <v. Cozens , 198 

7. If it appem on the trial, that the tffiE. 

p ill, however final), was committed 
vprr not tie t and the jury g T ‘vc lefs than 
loity ihillingi damages, the judge is 
bound , uadi r the flat me 8. Sc 9. Will. 3. 
c. 11. 1. 4. to certify that the trcfpafs 
was wilful and malicious, in order to 
int’tle the plaintiff to his full cofts, 
Reynolds v. Edwards, 298 not is, 

8. If an adminiftrator declare on two 
counts, one on a proinife to the into* 
Hate, the other to himfelf as admini- 
llrator, and be nonfuit, he fhall pay 
cofib for the whole, Jones *v. Wilfon , 

256 

h h 4 $. 
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9. Any per/on fued in any a£lion of debt* 

covenant, or any other action, or any 
policy of affurance, may bring into 
court any fum or fums of money, and 
if the plaintiff (hall refufe to accept it 
with‘cods taxed in full difeharge, and 
the jury (Jiall not affefs above the fum, 
the plairftiff (hall pay the cods. Anony¬ 
mous , 270 notis. 

10. A pauper (hall not pay cods for not 

going on to trial, until he is difpau- 
pered, Gough -v. Stmpjon, 7.77 

11. Where ,the plaintiff (hall have full 

cods, though tlw? damages are under 
40s. Andcrfon <v. Buck/on , 303 

ia. Cods in error, when allowed, Earl 
<v* Coleman , 507 

13. A releafe of part of the damages 
does not releafe any of the cods given 
by the jury. Cutler e v. Goodwin, 344 

14. In what cafes executors (hall pay 

cods, Jenkins <v. Plome, 1^4 

COVENANT. 

Sit Action. 


1. If tenant in tail covenant to dar.d 
feifed to the ufe of himfelf foritfr , with 
remainder to the ufe of his fon in tail, 
and afterwards fuffer a common reco¬ 
very , in which he is tenant to the pr<r- 
cipt with Angle voucher to other u r cs 
than thofe in the covenant toJlandjl yei ; 
the recovery is good, and bars the 
iffuc in tail; for the covenant to dand 

^ieifed made no alteration in the edate 
tail, but conveyed a hujcfee , defcafiblc 
only by the entry of the id'ue in tail, 
Mac be l V' Clerk, 19 

2. Covenant and breach affoned after 
the declaration. Rich v. Wilks, 153 

3. Submidion to an award imports a co- 

1 venant to perform, Lupart v. Welffn, 

170 

4. A covenant not to fue one of the 

obligors is no difeharoe as to the red, 
Fitxgirald v. Trant, 254 

5. *Ehe 5. Eliz. c. 4. e* tends to ccvc 


nant fervants, if in hulbandry, Reg. <v. 
Cecily 26 5 

6. How a covenant to pay ** primage 

and average accudomed” (hall be con. 
drued, Markham v. Dutra » 303 

7. The breach mud be as particular at 

the covenant, 7 ibbs v. Clow, 312 • 

8. Covenant on articles, dated 30 Sept, 
adigning for breach, that the defen¬ 
dant <c afterwards, and before the end 
of the term aforefaid 1 May,” did. 
See. is good, Hammond v. Rogers , 314 

9. Confirmation of a covenant for trans¬ 
ferring South-fea dock, Jeffry <v. Wood, 

10. Covenant to dand (eifed to the ufe 

of a ftrangcr, in con(iderat*u$n of love 
and affection, is a baigain and fale, 
Ba.lmertn -v. Pyke, 377 

11. Covenant bv the heir for a breach 
in the time of his ancedor. Anonymous, 

4$ 

12. Covenant u ithout con A derat ion, Le 

Neve v. Skill, 3S’9 

13. To a covenant to transfer dock, 

&c. under a inutu.il penalty, whether 
ml dcht is a good pica, Warren ~v. 
Conjlat , . 396 

14. In what cafe a Icffec is or is not 

edonped from pi. ading mlhabuit in te- 
nementi in an action of covenant by 
an ailiguee of the reverfjon. Palmer v. 
Eki-u, 407 

COUNSEL, 

See Courts. 

COUNTY. 

See Hundred. 


i . An order of two judices mud (hew the 
county in which it was made. Anony¬ 
mous, 266 

2. But it is fufficient if it be named ijt 
the margin of the order. Anonymous , 

266 nctit • 
* « 


I 


COURTS. 
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COURTS. 

See Customs, Jurisdiction, Leet, 
Sheriffs, Spiritual Courts. 

1. A prohibition may be granted after 
fentence in all cafes where it appears 
on the face of the proceedings, that 
jthe court below had no juriididtion, 
Anonymous, 5 

а. No recognizance lies on a capias ki 

the common pleas. Anonymous , 45 

3. Declaration for an amerciament in a 
court-leet, Brook <v, llujller, 75 

A. Seifin of James 1. in a court-leet. 
Brook e v. Hfflcr, 75 

5. Queerer If the court of king’s bench 
can give judgment where the inferior 
COUrt could not, Anonymous, 89 

б. Copy of court-roll refufedby the lord. 

Anonymous , 111 

• 

7. If an inferior court has cognizance of 

the action, a prohibition will not lie 
on a fuggeftion that the caufe of it 
arofe out of the jurifdidiion, Anony¬ 
mous , * 132 

8. In the fuperior court the proceedings 
are de noajo, and the Court takes no 
notict of the proceedings beiow, or of 
what preceded the habeas corf ns ; but 
the courfe is in fuch cafe to move the 
matter to the Court upon the habeas 
corpus , and the Court will grant a pro¬ 
cedendo ; for though a habeas corpvs be 
a writ of right, yet where it is to 
abate a rightful fuit the Court may 
refufe it, Ethcrington as. Rtynoids , 143 

9. Whether goods taken under a writ of 

levari facias, ifiucd by a court 
baron upon a judgment for cofts, may 
be fold without a writ de executions ju - 
didi 9 Alton <v. faro:is, 144 

10. The Court will not aflign counfcl on 
an outlawry in treal'on until the pri¬ 
soner has fhewed material error, Reg, 

«i v . Lord Griffin . 168 

11. If a defendant be acquitted in the 
temporal court on an information for 

ftriking in the church, and is proceeded 
againtt on the fame caufe of action in 


the fpiritual court for bretwliteg in the 
church, he may plead the former ac¬ 
quittal in bar, although #they are di- 
ftind offences, Sazvyer v, hoggin, zoo 

1 *. If a plaintiff do not go to trial ac¬ 
cording to the pradiice of the Coprp, 
the defendant may have judgment, aft 
in cafe of a nonfuit. Rice v. IViD. 
mer, 237 

13. Pradiice of the Court in granting an 

^^attachmcnt, Thomas's Cafe , 284 

14. In a juftification under a precept 

from a borough court, it ntuft be flawed 
by what autl*>iity tfiis court was held. 
Cooper v* Darby, 364 

!$• The Court will not fet afide an exe- 
cution on a warrant of attorney, on a 
fuggeftion of it being for money lent 
to a married woman and an infant, 
Diamond *z/. Rofjuland, 367 

CREDITORS. 

See Deqts. 

1. A creditor may lawfully enter a de* 
tainrr again ft his debtor, who is in 
fadt n fident within the walls of a pri- 
fon, though he be not there by com- 
pulfion, Anonymous , 4 nofis* 

z. If a creditor fend his fervant to re¬ 
ceive money from a debtor, and the 
fervant receive a banker's check, and 
keep it an unreafomble time until the 
banker fails, quern whether this is 
payment to the mailer? Ihorold v. 
Smith f 87 ^ 

3. A creditor has a right ex debito jufli- 

ticc, as well as the next of kin, to fue 
an adminilliation bond in the name of 
the ordinary, 146 notes* 

4. A creditor who pays money to his deb- 

tor J s fervant is not a competent wit- 
nefa to prove fuch payment in an 
adtion bv the mailer againft the fer- 
vanr, 'Theobald •!/. Z Iregott , 26 1 

C R 1 M. CON. 

A defendant may be held to bail in crim, 
con . Ano?i) mo us , 275 

CUSTOMS. 
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cCUSTOMS. 

5/# Kent, London. 


;»/ A jcuftom in reftraint of trade is ill, 

" Mayor of PFinchejltr ns. Jf’tlkes, 4S 

, 4* 

% 

, z» A ttlftom for a copyholder to cut tree* 

is void. Anonymous , 68 

>• *% • 

3. The court of king's bench will, upon 
a writ of error, take ju Jicial not * c< yfe 
all jjrivate cuftoms in private placePJP 
for they below arc as much bound to 

' proceed upon thc^cuftoms, as the judges 
in that court arc upoh the common 
,Iaw, Anonymous, 63 

4. Whether trefpufs may be junified by 
the cuftom of a manor tor cc":mcn of 
vicinage, Bromfeiid i\ Kir her, 7 2 

5. Cuftomary defeent to the younger fon ; 

a usere, if the wife’s eftdte for life (hall 
t>reak the defeent to the elder, lit own 
*v. Dyer, 9 3 

6. Cuftomary dcfccr.ts guidtd by the 
rules of common law, Brc wn v. Dur, 

107 

7. By the cuftom of Kent gavcTind is 
devifnble ; and it feom- that this c l 
tom is not confined to mat county, 

Branker v. Cook, izi nott*. 


,')t ■ 'ft*-'' tffc**’ 

> ,* * 




D A M A Gb i& $, , ,'y ' 

See Costs and Sx'Scvhpt'; 

4 r '. , \ , - 

1. In trcfpafs inter alia for breaking' a 
lock upon a gate, there foali bc*net * 
more cofts than damage*; unlefs'^hft 

1 judge certifies, Butler v. Cozens, 

"*'i s 

2. If it appear on the trial, that the trefk 
pafs, however fmall, was comim&ceii 


Of the cuftom of manors. 


H 5 


9. By thfif cuflom of Kent , gave’icrid 
lands are devi fable by will; hut ims 
cuftom will not pnfs gavelkind lands 
purchafed after the making of the 
will, although the word* are, “ all iuch 
lands wherewith at the ti.ie of my 
deceafe I jnall be poh-ITed of,” Ar¬ 
thur V- BoLcnham, It o 

jo. Copyhold entailable without fpecial 
cuftom, Adams <v. tiinkln, 199 

XI. Cuftom of London to fue a fmc-c',- 
rjert trading as a jemeJuL, irirs. R00it's 

'Cafe, 2 53 

M. A cuftom of the city of London, that 
none but free porters (hull carry corn, 

■ is good, Fiizuicbcrly v. /P ilifin, 352 


c. 11. f. 4. to certify {hat the trefpafs 
was wilful and malicious, order ini 
intitlc the plaintiff to his full Cofts, 

Reynolds v. Edwards, 158 not is. 

. / 

3. The difference where you proceed in 
prohibition for damages, and when to 
maintain the jurifdkiion of the com• 
mon-law cou:ts, B:shop *zs. Ragle, 2 63 

4. A declaration in an adVon of affault 

and battery by hujland and wife, (fat¬ 
ing that^hc defendant, on iuch a day, 
drove a coacli over the wife and bruifed 
her, by reafon whereof the hufband 
laid out divers fums < f money, for her 
cure, et alia oiot/un tifdem intulit ad 
gra\ i damnum tpjetum , is godd, though 
entire damages tv r ; V cn ; for the per 
qeod is only laid in aggravation, and 
tiie aha ererma tco general to fuppolc 
dan .ages given for it, Ladd ct Uk* *v . 
Rafjrd, 264 

5. Where the plaintiff (hall have full 

cofts, though the damages aic under 
40.. AndetJen <v. Bsu.it on, ' 303 

\* V 

6. A releafe of part of 1 the damages does 

not releafe any of the cofts given fey 
the juiy. Cutler <v. Goodwin, 344 j ' 

m 

7. Ycrdift fet afulc for fmallr.cfs of da-; * 

mages, Goodford v. Green, 349. • . 

8. Promife to the inteftate and apromife; - % 

to the adminiilrator joined ; a remittit 
damn a as to one will help it, Tate v. 


•siting, 


196 
9. Several 
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9* Several damages but one judgment, 

24 


Cutting v. Wilkins, 

D A 


S: 



UG-HTER 

Set Portions. 

% 

DEATH. 

t * 

See Appeals. 


1. By 3T.Edw. 3, c. 11. where a man 
4ies inteftate, tne ordinary (hall depute 
the next andmoft lawful friends of the 
dcceafed to adminifter his goods ; but 
by.the 2i«Hen. 8. c. 5. he may coni- 
tnit adminiftration to the wife or next 

* of kin of the inteftate, or both, Brun - 

her *Um Co^i, 123 nor is. 

f 

2. The death of either party before the 

aflizes is not aided by 17. Car. 2. c. 8. 
Falmouth v. Strode . 1 36 

3..An infant mud bring an appeal of 
death by guardian ; and if it be enter¬ 
ed in pioprid perjond , he {hall not be 
received. Smith v. Bozvcn, 2:6 

4. On an appeal of death, a plea in 

abatement that the place at which he 
was ftated to be commorant *is mif- 
named, need not be verihed by aili- 
davit purfuant to 4. S? 5. Ann. c. 16. 
Young v. S/a ught erf ord, 217 

5. Of the venue in an appeal of dear*. 

Young v. Slaughterford, z29 

DEBTS and DEBTORS. 
pee Action, Bond, Declaration. 

1. A creditor may lawfully enter a de- 
•tiiner againft his debtor, who is in fa& 
refident within the walls of a prifon, 
though he be not there by corapulfion, 

- • Anonymous, 4 notis. 

2. A prifoner difeharged on the ftatute 

' of 2. Ann. c. . and afterward ar- 

* refted for a debt of above 100 1. due 

■ before the dii'charge, mud find fpeciai 
bail, Cragger v. Glover, 36 

If an obligee make the obligor his ex- 

* * ccutor, it it> a rtleafe of the d<jbt> al- 


though he dies before probate j 
Wmg ford v. IVmg ford, ,, 

4. If a debtor make his creditor and aifo 

other perfon executors, and the crc*V , 
ditor neither proves the will nor aA#’ 1 ? *; 
as executor, he may maintain an a&iola '1 • 
againft the other for his demand on €fri& V 
teftator, 39 notttS# 

5. Debt on judgment pending a writ of : 

error. Anonymous, yo , 

6. In debt for an amerciament in a <*>urt- 
lect, it mull be ftiewn that the party % 
was fummoned to the courf at fuch a 
day and places Broof v. Huftler, 76 

7. Debt lies pending a writ of error. 

Anonymous, _ 7$ 

8. Scd vide, 78 notis% 

9. If a creditor fend his fervant to re¬ 

ceive money from a debtor, and the 
Tenant receive a banker’s check, and 
keep it an unreafonable time, until the 
banker fails, quaere, whether this is 
payment to the maftcr ? Thorold *u m 
Smith, t J' 

10. Debt for money devifedas a legacy, * 

Anonymous, 91,9* 

Sed vide. 


1 r 


9 2 not is. 

12. Debt or account for money deliver- . 

ed to buy goods. Anonymous, 9 Z 

13. The queen’s debtor in 'Newgate 

turned over to the marflial, Reg. Vm 

Smith , 97 

• 

14. Whether an a&ion of debt will li^^ 

againft a hufband alone for rent on x 
leafe, to which he is only intitled in 
right of his wife, BilUngfwortb vi, 
Spearman, 169 

15. A faulty declaration in debt for rent, 

Eillingfu,orth v. Spearman, 169 

16. Deb: on a bail-bond mud (hew that 

the bond was aflignabie, Bujhell ns. '• 
Haynes, *7^ 

17. Debt on bond, on a writing under 
feal in thelc words, t€ Thefc are to 
44 authorize you to fell my goods to 
44 the amount of nine pounds, which I * 

1 J‘ do 


>\ * 



t 
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•* do r hereby acknowledge I owe you,’* 
is good. Sawyer Mawgridge, aiS 

18. A hufband is not obliged to pay 

r debts contracted by his wife after 

elopement. Hall *v. Gaffs, 241 

19. The .Court will Hay proceedings in 

debt on a judgment, pending a writ of 
error, if the a&ion be vexatious, 
Gough V, C9 ear, 2 83 

pa. Defparate debtr, except inferted in 
thee inventory, afiets, Anonymous , 2 25 

XX. In debt on bond, conditioned that 
fhe defendant fnould <pay fa much to 
A . on his coming of age, if the defen¬ 
dant plead, that A. is not of age, 
the plaintiff may reply that be is of 
ftge , without averring that the money 
was not paid, Mr. Baron Price <v. Lord 
ConingJby, 395 

PECLARATION. 

See Action. 

I. If a declaration contain two counts, 
one good, and the other bad ; an entire 
judgment that the plaintiff ** do rc- 
•* cover his damages aforefaid,” is er¬ 
roneous, Cutting v. Wilkins, 24 

X. A plea mull anfwer the whole decla¬ 
ration, Anonymous , 34 

3. Declaration amended after ilTue, Ano¬ 
nymous , 45 

4. A declaration Hating that the defen¬ 

dant promifed to pay in conlideiation 
that the plaintiff would deliver up fucli 
a bond, averring generally th it the 
bond was given up is good, without 
Hating notice to the defendant, or fay¬ 
ing to whom the bond was delivered. 
Smith v . , 48 

3. A declaration in an a&ion on the cafe, 
that the defendant was pofTefTed of a 
certain dole, and a decoy therein ; and 
that the defendant knowingly, and 
with intention to injure him by pre¬ 
venting ducks from coming to the de¬ 
coy, did, on divers times, maheioufly 
fhoot olf guns, &c. is good, although 
it is not Hated that the defendant cn- 




tered the clofe, Keble <v, Hickringill, 

> ■ 74 

6. Declaration for an amerciament in a 

court-leet. Brook */• HuftUr , 75 

7. Declaration not amendiibfe On pay-* 

ment of coils. Anonymous , 92 

8. Foreign ufancea muH be fet forth in 
the declaration, Buckley v. Cambell\ 9 1 

9. Covenant and breach afligned after 
the declaration. Rich v, H ilks, 133 

to. A declaration for non-repair of 
fences. Hating that all tenants and oc¬ 
cupiers had been ufed to repair them, 
is good, Starr <v. Rookby, 168 

11. A faulty declaration in debt for 
rent, BtUingfwortb v. Spe Arman , 169 

12. Where a title is to be lhcwn in the 
declaration, Wsilet e u. Bofcomb. 179 

13. Declaration amendable, Withers v. 

Baker, 198 

14. On an appeal being abated, and a 
new declarition in cujlodut marefcballi 
delivered, if the appel ee demur to the 
declaration, the abatement flial! be firll 
entered. Smith <v. Bowen, 216, 217 


15. A juflification mufl anfwer the whole 
trefpafs as laid in the declaration, Ro - 

b:t ts v, Morgan, 219 


10. Error on a blank declaration, yet 
judgment affirmed, Nelfon *v, Collins, 

. 2, 9 


17. Declaration on a bail-bond, Collins 

•v. Dclafountain , 237 

18. Declaration in debt for rent, on a 

demife by ment ion at, exijht . is ill, Jod- 
drell a/. Heath cot, 258 


19. A declaration in^n action of atfault 
and battery by hujband and wife. Hat¬ 
ing that the defendant on fuch a day, 
drove a coach over the wife and bruif- 
ed her, by reafoa wheref the hufband 
laid out diveis Aims of money for her t 
cure, et oh a enormia iifdtm intulit ad 
grave damnum ipforum, is good, though 
entire damages be given; for the per 
quod is only laid in aggravation, and 
the alia n >rma too general to fuppofe 

damages 


« 
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damages given for it, Todd ft Ux . a/. 
Bedford, 264 

20. Declaration in cafe againft a com¬ 
mon carrier held good after verdid, 
although the breach of the agreement 
was not precifely Hated, Leuknor v. 
Plant, 274 


21. A declaration in ejedlment muft be 
perfonally delivered, if the defendant 
can be found, Rex *v. ' Jefts, 301 

**. A declaration on the ftatutes of Hue 
and Cry againft the hundred, Poole *v. 
Pint, 323 

23. Form of declaration on a fpecial af- 
fnmpfit, Roberts Hamilton, 326 


24 ; Declaration in ajfumpjjt for board¬ 
ing an infant, Reed v. Rezu, 336 


25. Declaration in affault againft four 
cannot be joined, Bayly t v» Mur man et 


al . 


339 


a6. Declaration on n promiffory note, 
Stevens v. Carelejs , 340 


27, A declaration againft a prifonei muft 
be delivered perfonally or to the turn¬ 
key, Gioneboufe <u. Cleaver, 357 


28. Declaration on a promife to the tef- 

tator„ proof of a promife to the plain¬ 
tiff, executor will not fupport it. Green 
v, Crane, 37 

29. Debtee executor to the debtor, muft 

declare with a profert, &c. It'angford 
•y.JVangfoi d, 40 


the wild ducks from cOm^gto tfcfi de¬ 
coy, Kehlt <v. Htckringill, * ' 1 JO 

* 

DEED . 0 

1. A deed dated at B . makes it. local, 

Anonymous, 31 

2. Enrolment of deeds, where ‘evidence, 

Mr . H - t's Cafe, 109 

3. A deed declaring ufes, dated Before, 
and executed after a fine levied, is'good, 
it it appear that the fine was levied to 
the ufes therein declared, Bujhel v. 
Bur land, 

4. A deed muft^bc pleaded according to 
its operation in law, but otherwife of 
matters of fadt, Ci ompton v, Ward, 

346 

5. Of witneffes to deeds, Tuylor v. —, 

• 2 62 

DEER-STEALERS, 

Ste Constable. 

If a ftatute enadt, «« that if any perfon or 
" perfon s (hall courfe, hunt, take in 
*• toil, kill, or wound any deer, or 
11 (hall be aidv.g and alfifting therein, 
“ that then eveiy perfon fo offending 
“ lhall forfeit lo muen,” a perion who 
aids and ajffts another by perfuading 
him to hunt and kill the deer, by lend¬ 
ing him a dog and a horfe for that 
purpofe, is a principal offender , altho* 
he is not adtually prefnt at the time 
the offence is committed. Rep. v. 
H'hijlkr, * 3 . 


DECOY. 

1. A declaration in an adtion on the cafe, 
that the defendant was polTefTed of a 
certain clofe, and a decoy therein ; and 
that the defendant knowingly, and 
with intention to injure him by pre¬ 
venting ducks from coming to the de¬ 
coy, did, on divers times, malicioudy 
(hoot off guns, &c. is good, although 
it is not llated that the defendant en¬ 
tered the clofe, Keble <v. Hickrtngill, 

74 

S. A decoy for wild ducks is a kind of 
* trade ; and therefore an adtion on the 
CAfe will lie for malicioufly preventing 


DEFENDANT. 

See Promise, Removal, Sheriffs. 

X. Certiorari does not lie on the part of a 
defendant without fpecial caufe. Ano¬ 
nymous, £ 

2. The defendant on an information for 

a mifdemeanor, is intitkd, on plead¬ 
ing, to an imparlance till next ’1 erm. 
Anonymous , ^ 

3. If a defendant be acquitted in the 
temporal court on an information for 
Jinking in the church, and is proceeded 
againlt on the lame caufc of adlion in 

the 
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tlie fpirifba! court for trawling in the 
chu&h, he nay plead the former ac¬ 
quittal in bar, although they are di- 
ihntt offences. Sawyer *v, Loggtn, 200 

DEMURRER. 79. 

2. Advantage of demurring to an ill 

plea, Anonymous, l 

Where the caufe of demurrer to a de¬ 
claration is, that the counts arc impr >- 
parly joined, the plaintiff cannot enter 
a nolle profequi as to tome, and leave 
otners remaining, Tate <v. H biting, 

1 196 nous . 

« 

DEPOSITIONS. 

Depositions taken in It eland may be read 
on a tna 1 in Lngland, to prove the re¬ 
cord, Lord jilt bam <v, Laid Anghjca , 

2 1 o not 1 s. 

DESCENT. 70. 

I. Of a court leet, Brook <v Hi filer, 75 

2* Cuftomary detoent to the vountjer 
fon ; quaere, if the wife’s efti e lor 1 fe 
lhall break the defcenc to the eluti. 
Blown *v Dyer , 9b 

3. Cuftomary defeents guided by tut 
rules of common law, Bro vun P /, 

107 

4. A recovery fuffered of an eftitc m fLe 

iimple will not alter the nature of t te 
defeent; and therefore if hu'bind and 
wife, he being feifed 01 la» .» in Mght 
of the wife b> defetnt ex pa enn*n- , 
furter a recovery to themk'ves /or Ije, 
with remair*jtr in la 1, rem under to 
the light heirs of the wit, v ith a 
powei to the wife to difp'-' c f the re- 
ttrfion tv Jce, and tl ey li~ without 
iflue, and witl out making n nv dilpo 
fition of the icverfion, the eh tt ft ftl 
defeend to the heir of the witc< x jarfe 
mater t d, A 1 hot v Bur ton , X 8 i 

DETAINFR 

See Forcipib Fmpiis and 
Dltainfrs. 

A creditor may lawfully enter a detainer 
againft his debtor, 1 In is in faJ reft- 


dent within the walls of a pVxfbu, 
though he be not there by comptolfion. 
Anonymous , 4 notu. 

DEVISEAtfo EXPOSITION 
of DEVISES. 

1 A devife of u all my lands, tenements, 
“ and hereditaments, to my wife and 
“ her afT gns,” rcfervwg fo much a- 

* ^cir to be diftnbuted to the poor 
of the parifh for ever, paffes an 
e tate in fee, b} xeafon of the perpe - 
tual clarge, and not by operation of 
the word “ / cud it am cuts," Smith *v. 
7 in dal, 90. 102 

2 An a£hon of debt nny be brought for 

money deviled as a legacy. Anony¬ 
mous, 91 

3 A devife of <r all m> lai ds, tenements 
“ and ertate whatfoever, which I fliall 
“ be pofiefled of, or inverted with, at 
11 the time of my deccafe,” will not 
pnfs an ertate purchaltd liter the mak¬ 
ing of the will, Bu Air **,. Cole, 

ic6 121 

4. A dwVife of c< all my ertate to my two 
“ nieces, to be equally divided between 
“ them during their lues, and from 
“ '’rd after their deceale tq the right 
Lt heiis of one of them,” creates a 
jointtnancy, Tucker man *v. Jefienes , 

10 $ 

5 Gavelkird is devifable by the cuf- 
tom of Ken , and it ften.s that this 
cuftcnis not confined to the county 
of Kiuty Bunko v.Lole, 122 nctu. 

(>. A poftil llity clothed with an interert 
is devifable, Bunker v. Coke, 

127 not is 9 

7 A device of * 4 a^l fuch lands, tene* 
“ minis, and ellate whatfoevet^ 
“ wKrcivith at the time of my de- 
“ ceafe I {hall be pofferted or nivefU 
€< td, or which fhall ihen, or of right 
“ d th appertain to me,” Will not 
pa*s a 1 ell ite purchafcd fubfequetit to® 
the mak ng of the will, Arthur ns* Bo- 

knit urn, I48 

8. A dev 1 e “ to my own right heirs maffe 
for # t\it ’ fhail extend only to the heir* 

male 
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male of the body of the teftator, and not 
to a collateral heir. Ford v. OJfulfion, 

189 

9. Devife in remainder to A\ and his 

heirs, and for default over, is a fee. 
Crumble v, Jones y 207 

10. Devife to A. paying’ a fum to B. 

within two years ; A. has a fee. Reeves 
v. Gower , 208 

11. Conftru&ion of a devife. Weight y, 

Hammond , 34 5 

12 . If a copyholder ex parte maternd de¬ 

vife to his heir, the lands remain de- 
fcendible to the heir ex parte maternd, 
Smith v. Trigg, 358 

13. A devife of lands to A. and B . and 

the furvivor of them and their heirs, 
equally to be divided berwixt them, 
(hare and (hare alike. Barker v. Giles, 

392 

DILATORY PLEA. 

See Plea. 


lefs the h u (band’s accefs be proved* St, 
George's Southwark w. St, 

Wcjimtnjitr, *oiJ 

DONOR. 

• 

If a donor receive a rent with a'condi¬ 
tion to re-enter, a recovery, will not bar 
it; aliter if the condition be'to re-enter 
for non-payment of a fum in grofs* 

Page v, Hayward , 61 notis, 

• , 

DOWER. 

In dower againft an infant, an admiCBoft 
to profecute by his next friend, is good, 
Spillcr v. Andrews* 36* 

DRAMA. 

See Stage. 

DUCKS* 

See Decoy. 


DISCONTINUANCE 
OF ACTIONS. 

1. Colls on Difcontinuance, &c. Anonv- 

nious , • S9 

2. Bufiell <v. Haynes , 170 

3. Joddrell *v. Heatbcot, 259 

4. Difcontinuance of fait by death, 136 

DISTRESS. 

— i/^Vhere a dill refs cfcapes, tho’ again ft 
the diftrainer’s confcnt, no remedy for 
damages, Jet/per Eadowes % 21 

2. Diftrefs cannot be after the term end¬ 
ed, 204 

3, No a&ion of tiefpafs will lie for a leffee 
for years againft the leftor, although 
he diftrain without caufe. Anonymous, 

209 not is. 



EJECTMENT. 

Sec Declaration. 


I. P r enue cannot be changed in fvire fa* 
cias upon judgment in ejcdment,/^for 
•v. Burden, 263 


2. Antient demefne pleaded to an ejeft- 

menc, Morris's Cafe, 30* 

3. In eje&ment, the declaration mud be 

perfonally delivered, if the defendant 
can be found, Taylor 1* Jeffs, 302 


4. A perfon who has mortgaged a copy- 
hold eft ate, is not a competent witnefs 
in an eje&ment concerning it. Anony¬ 
mous, 354 


DIVORCE. 


ELECTION. 


See Husband and Wife. 

Children born nine months after a di¬ 
vorce a menfd et :h:ro are buftards, un- 


If, during the election of a member of par¬ 
liament, a voter, in the prefence of the 
candidate, hold up money in his hand 
and fay, “ Thefc guineas are Mr. A't 

(the 



A TABLE OF PRINCIPAL MATTERS. 

y* 


» (the candidate); they w£re given 
«< to ifte to vote for him; he has bought 
*' my vote; and be lhall have itthe 
words are actionable, Btndijb v. Lind* 

Sv» >94 

* E L E G I T. 

If an elegit 'be executed for part of the 
„• judgment on the goods of the defendant. 
1 and a nihil returned as to his lan/U? the 
plaintiff’ may have a ca. fa. for the re- 
. mainder of the debt; for an elegit on 
a nifgil returned, is nothing more than 

' • fieri facias , Beacon <v. Peck* 311 

E N (7 L I £ H. 

All ’proceedings whatfoever which con¬ 
cern the adminiftrarion of judice (hall 
be in the Englijb tongue and language 
only, 237 not is. 

ENROLMENT. 

Enrolment of deeds, where evidence, 
Mr. H ■■ 1 /*/ C^/r, J09 


6. W wide, 7$ not is. 

7. Writ of error for a fuptrfededs without 

notice. Anonymous, to7 

8. It is error in an indi&ment on a (la- 
lute, to omit fitting Hat prorogation of 

. the parliament at whjjch it was made, 
Reg. <v, Hickeriugill, a 13 

9. An indictment againft divers perfona 
charging *• that they unlawfully, riot- 

•« oufly, and routouflyaflembled to the 
€t difturbancc of the peace, and with 
“ force and arms the door of a certain 
u houfe , called the Guildhall of the 
•• borough of B. broke. See.” is bad, 
for it ought to have dated whofe houfe 
it was, Reg. v. Soley, 116 

to. The Court will not align fotfnfel on 
an outlawry in treafon, until the pri- 
foner has ihewed material error, Reg. 
•v. Lord Griffin , 168 

11. Error on a blank declaration, yet 
judgment affirmed, Nelfon <v. Collins f 

*'9 


ENTRY. 

1. If a donor receive a rent with a con¬ 
dition to re-enter, a recovery will not 
bar it; aliter if the condition be to 
re-enter for non-payment of a fum in 
grofs. Page v. Hayward, 61 not is. 

2. Judgment in a conviction of forcible 

entry may be entered by quod finis im - 
ponatur, or ideo confideratum ; if the for¬ 
mer, it is removable by certiorari ; if 
the latter, by writ of error , Reg. v. 
Layton, 236 

» * 

ERROR. 

1. Rules about br.il in writs of error, 

Morris t v. Spencer, 33 

2. Error out of Ireland, Bijhop of Cloyne 

*u. Gibbons , 62 

3. Judgment arrefted for error in an in¬ 
dictment of perjury, Regi <v. Gunn, 66 

4. A writ of error is a fuperfideas to all 

proceedings on that judgment, Anony 
mous , 70 

<. Debt lies pending a writ of error. Ano¬ 
nymous, ' 7 8 


12. Error on a judgment in Ireland af- 
figned here by attorney. Anonymous, 

257 

13. Nofpecial bail in error on a bot¬ 
tomree-bond, Bull v. Clifton, 260 

14. The Court will not rejeCt an align¬ 

ment of errors, though evidently for 
dela y, Fofier <v. Burdert, zy 5 

15. When cods arc allowed in error, Earl 

r v. Coleman , 3°7 

16. The error of making time and pVce. 
parcel of the id'uc, is aided by the fta- 
tutes of jeofails. Cumber t v. Wade, 342 

17. Error on a judgment in an eicape, 

Jachjon *v. Humphreys, 69 

18. Of writs of err$r from Ireland, 

Annejly <v. Dixon, 104 

19. Execution pending a writ of error is 

ill, Lan othorn <v. Taylor, 197 

E S C A P E. 

1. A prifoner cannot be retaken on an 1 
efcape if the plaintiff has difeharged 1 
him, Anonymous, j *"" 

2. Nor 


t 
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2. Nor can the fhcrifF retake him after a 

Voluntary efcape, Atkinfan v. Jamcfon, 
ated.9 3 not is. 

3. A remanct in cujfodia charges only the 
marfhal after an efcape, Anonymous, 4 

4 . In an aQion of efcape againfl the fhe- 
tifE of London, it is fuffeient to (new 
that the plaintifF levied a plaint againft 
the party, and that he was charged in 
cuftody, Jackfon <v. Humphreys, 69 


dence which documents of a public 
nature afford, they might other wi I# 
be required to be exhibited at differ* 
cnfplaces at the fame time, Lynch 

Clarke, cited, 1 34 no tic. 

• • • | • 
3. Parifh books are of this public B*«* 

turc, and conclufive evidence as to ihjjfe 

matter of which they are the propel 

tegifters, Stainer *u. Droit<wich and 

May r v. May , cited, 134 notit* 


A Sheriff is liable for the efcape of a 4 - In murder » a difeourfe antecedent td 
prifoner committed to the gaoler, Reg. the faft ma y be g iven in evidence* 

•v. Belvjood , So rmn S v- Slaughter/ord, * 219 

6. Conftruction of a bond to fave barmlefs S m -A * n chancery, in the cuftody of 
againft tfcapes, Hackct <v. Tilly, 93 one of the fix clerks, may be read in 

evidence, Riley v. Adams, 276 

7. The iheritt may bring an adtion for 

an efcape againft a prifoner before 6. How depofitions taken in Ireland may 
he has paid the money, Sheriffs of Nor- be ma 4 e _ £°°d evidence in England, 


'wick'v.BradJhum, cited, J 3 3 not is. 

8. If a prifoner efcape from a commit¬ 
ment under an order of chancery for 

•hindering the execution of a decree, 
he cannot be retaken on an rj'cr.pc 
*wairant under the ilaiute 1. Ann.c.6. 
Paine's Cafe, 279 

9. A prifoner who efcapes and returns is 
in lawful cullody. Anonymous, 341 

10. No efcape can be where the arreft is 

illegal/ Luttm *v. Benin, 50 

ESTATE. 

See Copyholds, &c. 

STATES TAIL, 

See Devise. 

E S T R A Y. 

Tender of amends for keeping an eftray, 
Henly *v. Welch , 9 89 


Lord Alt ham <v. Lord Anglefea, 

210, 211, 2t2 

7. In an a£Hon by the hufband for af- 

faulting his wife, whether the wife may 
be evidence. Anonymous , 224 

8. The evidence of one irregularly dif- 

franchifed refufed. Brown <u. Corpora¬ 
tion of London, 225 

9. A fadlor may be evidence for his ma¬ 
iler, Mafoti ‘v. tlogfden, 226 

10. An infant under twelve years of age 

may be evidence if he knows the na¬ 
ture oi an oath, Young <v. Slaughter- 
ford, 228 

11. The matter is no evidence of paying 

money ; contra of a fervant, Theobald 
•v. Trcgott, 261 

12. One rot a witnefs to a deed maybe? * 

evidence of its execution, Taylor's 
Cafe, 26 a 

EXCEPTIONS. 

See Bills of Exception. 


EVIDENCE. 

1. Where enrolment of deeds fhall be 

evidence, Mr. II - t's Cafe , 109 

2. In all cafes where the original would 
be evidence if produced, and is of a 
public nature , an immediate fworn copy 

* thereof is admilliblq in evidence ; for 
as all perfons have a right to ihf evi- 

Vol . XI. 


1. Whether exceptions can be taken in 
arrell of judgment of a mifdemeanor, 
after the four days have elapfed and 
judgment Jtgncd, Reg. *v. Brown, 86 

2. A bill of exceptions, or the minutes 
thereof, mull be tendered in writing at 
the trial, or the Judge may afterwards 
refufc to fign it, Wright *v . Sharpe, 17$ 

I i E X C C M. 
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l. An Inhabitant of Yorkihirc excom¬ 
municated in Worceller diocefe, Willi- 
mot v. Chancellor of JVorceJlsr, 83 

. Excommunication mu# be (hewed 
fince aft of pardon, Reg. v. Digg , 173 

EXCOMMUNICATO 
CAPIENDO. 

1. Tile Jignifcansit on an excom. cap. mud 

ihew the party ccmmorant in the dio- 
cefe, Reg. V'gS> l 7 2 

2. There tbuft be forty days between the 

Jignificavit and' excom * cap. ibid. 

3. It mull appear in a writ of excom. cap. 
that the crime was of ecclefiallical 
cognizance, Reg. r v. Haynes, 173 

4. A writ of excom. cap. for matters ec- 
clefiaftical, without dating them par¬ 
ticularly, is bad, Reg. *v. Blower, 173 

5. A foldier in tuftody on an ex com. cap. 
(hall be difcharged, Anonymous* 1^1 

EXECUTION. 

See Writs. 

1. A commitment by ajuftice of peace is a 
commitment in execution. Anonymous,4$ 

2. One in execution for a fine is not 
bailable, Layton s Cafe , 

3. Execution taken out pending a writ 
of error, Lungtbom r v. 7 aylor, 197 

4. A perfon who inlifls into the army, 

after vcrdift again# him, may be taken 
in execution, Mafcul <1>. Da*vys , 234 

5. The fame point adjudged, Mafon v. 

Vowfon, 252 

6. Execution executed after a writ of 

error allowed, though without notice, 
is fuperjcdablc , but notice is necefiary 
to bring the party into contempt, 
nymous , 272 

7. How execution may be fued out. Eyres 

•v. Hardrefs, 280 

EXECUTOR. 

See Promise, 

I, In an rfjiimpfet by an executor on a 
promile made to the tcdaior above fix 


years before the aftion brought, if th£ 
defendant fay to the executor within 
the fix years, ** Prove that 1 had the 
** goods and I will pay you,” and 
he proves it on this trial, this promife 
will maintain the ifTue of non ajfumpfit 
infra Jex annas, Hcylin ( v. Hajtings , 
cited , 37 not is. 

a 

2. If an obligee make the obligor his ex¬ 
ecutor, it is a relcafe of the debt, al- 

. though he dies before probate granted. 

If a figford <v. IVangford, 3 8 

3. An executor deJon tort cannot purge 
his tortious aft, after an aftion brought 
again# him, by delivering over the 
goods of which he has taken pofllflion 
to the rghtful ariminikrator, though 
he may difcha*gc himfclf by delivering 
them over puvious to thetommence- 
JTV-T.t of the aftion, Kcbk <v. OjhaJIcn , 

C-V . cited, 39 metis. 

4. If a debtor make his creditor and an¬ 
other perfon executors, and the credi¬ 
tor ne ither proves the will, nor afts as 
exccuicr, he may mar.:.iin an aftion 
again# the other for his demand on the 
le#ator, Rawlingjin <v. Sbaiv, cited, 

39 not is. 

5. In affumpfit the exccntor fhall pay cofis 
where money was received after tc#a- 
lor’s death, Modely ct Use. • v . York, 

'3S 

6 . An executor may fupport an aftion 

in his own right for money had and 
received after the death of the teliator ; 
and wherever an executor or admim- 
#rator can bring the aftion in hisVvc.-^ 
right, yet brings it as executor or 
adir.ini#iator, and is non-iuited, he 
lhall pay cofts, 133 not is 

7. A bond-debt due to the wife, in the 
ch 4 arafter of executrix of her former 
hulband, cannot be afiigned under 
a commiflion of bankruptcy again# her 
fecond hufband, Ludlow <v. Browning , 

138 - 

8. An executor cannot waive a term of 
years, BilltngJ'wortb *v. Spearman, 170** 

9. When an executor brings an aftion as 
exet utor, where he needs not name him- 
felf executor, and it goes again# him, h^ 1 "^ 
mu# pay colh, Jenkins v. Plome, 174 

10 Plaintiff 
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10. Plaintiff brought effumpfit for money 
had and received of hi* tellator, after his 
death, by the defendant to the nfc of 
the plaintiff, as executor, and was 
nonfuited ; and it was holdeft that the 
plaintiff fliould not pay colts, becaufe 
he could not fue other wife than as exe¬ 
cutor, and that it was immaterial whe¬ 
ther the money was received by the de¬ 
fendant lince thedeathof the teftatoror 

befo \t,E!ways <v. Mocatto,cited, I J^notis 

» 

11. A feme executrix mull join with 
her hulband, 'Thompjon v. Fine bell, 

177 

22. In what cafe an executor (hall be 
bound by the inventory exhibited on 
proving the will, Anonyihous , 225 

13. 'An action againft an executor of an 
adminiftrator. Hating that he bad con¬ 
verted the goods of ihe intellate to his 
own ufe, is iufficient, Hobby v. Thorn- 
hill, 3 3 s 


14. Where damages for not repairing a 
farm Ihall be recovered by the heir or 
executor. Anonymous , 45 


15. ]f one of two executors be an infant, 
and bothapnear by attorney, the judg- 

- 7 * /I n /• 


ment is 
cobaldy. 


erroneous, Ktnerjlon 


Fref 
411 


to indi& the party of perjury, is an in- 
diftablc offence at common Jaw* Reg, 
v. Woodward, 137 

» 1 


4. Every extortion is an a&ual trefpafs, 
Reg. v. Woodward, 137 


F. 

FACTOR. . 

1. A merchant brought an a£Hon of ac¬ 

count againft his faflor, and charged 
him as rectivtr of divers goods and 
merchandizes. The plaintiff had judg¬ 
ment quod computet , by default. The 
defendant pleaded before the auditors, 
and the plaintiff demurred to the plea, 
and judgment for the plaintiff. On a 
motion in arreft of judgment. Hale, 
Chief Juflice, faid, the defendant ihould 
have been charged as bailiff, but be 
fhould have demurred to the declara¬ 
tion, and cannot take advantage of it 
after judgment quod computet, Burdett 
v. Tburle , cited , 187 nolis, 

2. A factor may be a wltnefs, Mafon v. 

Hog/den, 226 


EXTENT. 

The dodtrine of extents difeuffed. Cotes 
V. Robinfon , 371, 372, 373, 374. 

EXTORTION. 

1. Indi&ment againft the collectors of a 

tax for falfly extorting money under 
colour of their office, h'.eg* v. Atkinfon 
et al. 79 

2. Whether aniefes exhibited againft a 

clerk of the peace under 1. Will, and 
Mary , c. z 1 charging him with “ ex- 
•• tortion, *1 dz. that he exacted and 
€€ forced from fucli a pet Ion mure than 
€€ his juft fjes, are lufficiently certain, 
Reg. <v. Clerk of the Peace of Cumber- 
land , 80 

3. To extort money by means of a threat 


FALSE LATIN. 

1. Falfe Latin will vitiate a writ unlefs 

where the writ fets forth the whole cafe, 
as in an adtion upon the cafe, G 'tiling- 
hum v. Cutely, 237 

2. Falfe Latin will not vitiate an indi£L. 

ment. Hex v. David, 399 

FALSE PRETENCE. 

The deceitful receiving of money from 
one man to another’s ufe, upon a falfe 
pretence of bavin? a meflage to that 
pur-ofe, is not punilhablc by a criminal 
prolecution, becaufe it is accompanied 
with no manner of artful contrivance, 
but wholly depends on a bare naked lie, 
againft wnich common piudence and 
caution may be fufficitnt fecurity, Reg. 
O', G rantham, 222 notis • 

Ii 2 


FALSE 
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PALSE. RETURN. 

* See Return. 


trading as a feme foie, Mrs. Poolss 
Cafe % 253 


falSetokens. 

« See Frau ds. 

fc 

, F AR M. 

Not repairing one. Anonymous, 45 


FEOFFMENT. 

Feoffment with warranty. Anonymous , 91 

FI N E S TO USES, &c. 


FEE. 

See Devise and Fines. 

1. The operation of the word ft heredi- 

tc tameoi ,> in puffing a fee. Smith v. 
fTindal, * # 91. 102 

2. Where a remainder in fee is not bar- 
rable by tenant in tail, Anonymous, 121 

3. If a copyholder having an eftate pur 
autre vie, fur render all his eftate in pol- 
feflion, remainder or expectancy, to the 
ofe of his will, and afterwards take the 
fee by difeent, and then difpofe of the 
fee by will, the fee will not pafs, for he 
had not the fee at the time of the fur- 
render, Ibbot v. Con:ling, cited, 

130 not is 

4 . A devife in remainder to A. and his 

heirs, and for default over, is a fee. 
Grumble <v. Jones, 207 

A devife to A . paying a fum to B. 
within two years , A. has a fee. Reeves 
*v. Gower, 2 ot 

FELONY. 

See Accfssor ifs and Deer- 
S ! £ A 1. F R S . 

1 

An indictment of felony cnafhed, Reg. 
v. Griffith^ 207 

FEME-COVERT. 

See Bast a r u, and Husb a n d and 
\Y 2 * E . 

I. If a plaint be levied againft a feme 
foie in an inferior court, and fhe lemove 
it by habeas corpus and put in bail as 
a jemefoie, yet if the plaintiff declare 
sigainll her as fuch, lhe may plead co - 
net/are in bar, Lthcrington v. Rty- 
nclds, 142 

2-, Cultom of Lon dot to fue a feme-covert 


1. If a tenant for life levy a fine, it car- 
. ries a fee, but he commits a forfeiture. 

Smith v. Pindaly I ©■? 

mP 

2 . The nature and cffcCts of fines and 
common recoveries, as to the raifing 
and altering of ufes, Abbot v. Burton, 

181, 182, &c. 

3. A deed, a fine, and a recovery but 

one conveyance, ibid. ^ .184 

4. Hufband and wife levy a fine, and four 

years after, by deed, declare the ufes; 
the ules are well railed, Bujhclv . Bur - 
lurid, I (,6 

5. A fine levied,botno declaration of ufes, 

and afterwards a recovery fuffered ; 
querre , whether to the uie of the co¬ 
il u lor or conulcc. Lord Ahham v. Lord 
Anglcjea, 210 

FINES AND PENALTIES. 

See Deed. 


I. A juftice who has power to fet a fine 
has power to bail. Anonymous, cs 


2. One in execution for a fine is not bail¬ 
able, Layton's ( 7 a/t % ^9 

3. If a copyhold be furrendered, and a 

fne a(Teflc-d, but no admittance, the heir 
of the furrcndcree has no title. Brown 
v. Dyer, 73 


4. The lord is not entitled to the fine 
until after admittance. Brown v. Dyer, 

73 

5. If a tenant in tail, with remainder in 
tail, levy a fine fur conufance , &c % to 
A. B. and his heirs in order to make 
him tenant to the prrtcipe, without de¬ 
claring the ufes of the fine, the free¬ 
hold volts in A. B. and therefore if a 
writ of entry be brought again!! him, 
and hq vouches the cognizor of the 

* fine. 
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FORFEITURE OF ESTATES. 
See Fines to Uses. 


fine, the common recovery thus fufFer- 
ed, is good.—A nd note, Depofitions 
taken in Ireland may be read on a trial 
in England to prove the record. Lord 
Altham ‘v. Lord Anglefca, 2 1 o 

6. The 2g. Car. c. 3. f. 7. extends 

only to Jlrangers, and not to parties to 
the fine, • ibid, 214 

7. On a refcous returned, a final! fine may 

beimpofed, Rex as. Vaux , 287 

FLEET PRISON. 

If the warden of the Fleet Prifon be fued 
by an attorney in the King’s Bench in 
an aiTiion for an efcape, he may plead 
that he is an officer of the Common 
Pleas, Tvjiford v. Huggins, 404 

FORCIBLE ENTRIES and 
DETAINERS. 

• See Entry, London. 

1. A juftire of peace’s power in forcible 

entries deferibed. Anonymous, 43 

2. A tenant at will cannot juftify a for¬ 

cible entry until he has been {bree years 
in pofleflion, ibid. 43 

• 

3. The fame juftice may make a record 

of forcible detainer, and fine the of¬ 
fender ; but if he commit the offender, 
he mull do it immediately upon the 
fafl, Layton's Cafe , 47 

4. On a record, on view, of a foicible 

detainer, the party may plead three 
years quiet pofTefiion, ibid. 47 

5. Of commitment in forcible detainer. 

Anonymous, 5 2 

6. A con vision of forcible entry qunfhed 
for want of manu forii , Reg. <v . Baker % 

*3 5 

7. An indi£mcnt of forcible entry mull 
fhew the kind of eftate of which the 
party was pollened, Reg, *u. Depuke, 

273 

FOREIGN ATTACHMENT. 

See Attachment,, 


1. In what cafes copyholders (hall forfeit 

their eitates. Anonymous , • 94 

2. The truftees for felling the forfeited* 

eftates in Ireland were not impowered 
to judge what eilates were forfeited, 
Annejley <v, Dixon , . 104 

FORGERY. 

. 

t€ Scienter ” neccfTary in an indi&ment of 
forgery. Anonymous, * J 

Sed queere, * 

FORM. 

x. Of notice of bail, Anonymous, z 

2 . Of declaration on a fpecial ajfumpjit, 
Roberts r u. Hamilton, 326 

FRANCHISE. 

A capita! bnrgcfs cannot be disfranchised 
for preventing a corporation fioin re¬ 
ceiving a toll pretended to be due to 
it by prefeription, Reg. v . Vicars, 214 

FRAUDS. Page 222. 

l. If two colle&ors of rates colled! money 
fraudulently from the fame perjin , they 
may be indifted for it jointly, .Reg. <v, 
Atkmjon et cil. 79 

2- Fraud muft be by falfe tokens, Rex 
*v. W'lldeis , 309 

3. An indidlment for a fraud cannot be 
quafhed on motion, Rex *v. Gibfory . 

340 

FREE-BENCH. 

Whether, if a copyholder die, and his 
wife has her free-bench, this excref- 
ccnt e it ate do not fo take away the 
dilccnt, as if the fon die before the 
eftate adlually came to him, that then 
the next heir to the father (hall claim ? 
and whether this will not make a poffejjio 
Jratris ? Brown *u. Dyer, 70 

FREEHOLD and FREEHOLDERS. 

-1. Difference between freeholders and 
Copyholders, Anonymous, 

i i 3 


53 

2. The 
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2 . The office of clerk of the peace is a 
freehold, Reg. <v. Clerk of the Peace of 
Cumberland\ So 

FREEMAN. 

^Corporations, London. 


G. 

GAVELKIND. 

f. Gavelkind is devifable by the cuftom 
of Kent; and it feems that this cuftom 
is not confined to that epunty, Jlrunkcr 
*v. Cook, 122 not is. 

2. By the cuftom of Kent, ‘ gavelkind 
lands are devilable by will, but this 
cuftom will not pafs gavelkind lands 
purchafed after the making of the will, 
although the words are, “ all fuch 
ta lands wherewith at the time cf my 
'* deceafe I fhali be poffeffed of,*’ Ar¬ 
thur *v. Bckenham, 160 

GENERAL PARDON. 

See Pardon. 

G O O D S. 

See Executor^ 

j. A delivery of goods to A. to the ufc 
of B. upon a precedent contideration, 
veils the prope-rty of the goods in Ji. 
Atkins *v. Berwick et al. 2<p ; 

2* The property of goods llolen is chang¬ 
ed by a bona fide purchafe of them in 
market overt for a valuable confidera- 
tion. Dawdler v. Herrings 3 19 

GRANT. 

Of a court-leet by letters patent under the 
dutchy feal of LancalLf, Broca w. 
Hufiler ,, ’ 75 

GUARDIAN. 

|. An infant mull bring an appeal of 
death b y guardian', and ifi: be enter¬ 
ed in prop- id p rjon i. he fhall not be 
received. Smith w. Bowen, 216 

If an infant bring an appeal in hi3 


own perfon, in Head of by guardian f 
and the appellee will not plead the in¬ 
fancy in abatement, the Court, on in- 
fpeftjon of the appellant, may abate the 
writ ex officio, ibid . 2 (6 


H.. 

HABEAS CORPUS. 

See Commitment. 

1. If a plaint be levied againft 2 feme foie 
in an infe^or court, ^nd flic remove 
it by habeas cor [us and put in bail as 
2 feme foie, y t if the plaintiff declare 
againft her as fuch, (he may plead co¬ 
verture in bar. Ethering on ««., Reynolds, 

142 

2. In the fuperior court the proceedings 

are de nevo, and the Court takes no 
notice of the proceedingbelow, or of 
what preceded the hut is corpus’, but 
the courfe is in Inch cafe to move 
the matter to the CVurt upon the ha- 
has (.asp* s, ;.n . the Court v. ill grunt 
a p'CcfiU’i.la ; fer tho* a bah as corpus 
be a writ of right, yet where it is tq 
abate a rightiul fun, the C’ouit mayre- 
fufc it, ibid. 143 notis. 

3. The Court will not grant a* habeas 

corpus to bail a perfon charged with 
larceny, Reg. <u. Mukal, 261 

4. A refeue from the bailiff on a mefne 

procefs, while removing under a habeas 
corpus, will not excufe the fheriff, 
Crompton *v. ll'ard, 34y 

HEIR AND ANCESTOR, 

See Devise, Executor. 

j.Ifa copyhold b z furr order ed, and a fine 
affeffed, but no admutani e, the heir, of 
the furrenderee has no title. Brown w. 
Djcr, 73 

5. Iffue male taken fop heirs male, Hard¬ 
wick n>. Garzbull, 120 

3. A devifo ‘‘ to my own right heirs male 
for ever,” fhall extend only to the heirs 
male of the body of theteflator, and not to 
a collateral heir, Ford w. Ojfuljlon, 189 

4. Cove- 
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4* Covenant by the heir for a breach in 
the time Ot hib anceftcr, Anonymous , 

45 

HEREDITAMENT. 

be word tf heiedirampni** will not pais 
a fee, Smith <v. H'tndal, 51. 104 not is. 

HIGHWAYS. 

I- If A . be affau’trd and feized on the 
highway in the hundred of B . but led 
thence and robbed in the hundred of C. 
the hundred of C. is chargeable. Cooper 
*v. Bafengftoke* 8 

2. An indiflment for not repairing a 

highway, /biting that it was fo “ nar- 
“ row, dirty, and claycv, that people 
“ could/iot pals,” is inlufficient, Reg. 
*u, Inhabitants of Stratford* 56 

3. To an inai( 5 lment for nor repairing a 
highway, a pica that the inhabitants of 
a particular diftiift ought to repairit, is 

-an adiniflion that the way is a highway, 
Reg . v\ liroivn* 273 

4. InJi&ment for not repairing a high¬ 

way ration <• tiuura , without layi n^fue* 
is good, Rex it. Cor rot* 302 

HOUSE OF CORRECTION. 

The keefl^r of a houfe of corre&ion can¬ 
not be difplaced bv the feffions vvit K .out 
caufe, Reg.v. Apjlcy* j 63 

fi V E AND CRY, 

See Kund >v£d. 

HUNDRED. 

See Hi chways. 

j. An inhabitant o£a particular feet is not 
thereby exempt from fcrving the 
office of high constable of the 
hundred. Reg. ■n. 'Jennings, 2 1 £ 

In an order made by tz'.o jsJliccs to 
tax parifhes it; aid, it muft appear that 
the parifhes taxed arc within the inn- 
dred ; and therefore if it only ftv.e 
them to be within the county* it is bad ; 
for by 43. Eiiz. . c. 2. it is the ffuns 
Only that can tax the county, it the 


hundred be unable to afford relief, St 9 
Benedict c v. St . Peter's in Norwich, 

. *6$ 

3. See more, Rex <u. MillanJ and Rex 

<v. Hoi beach* ibid, not is* 

4. Declaration on the ftafutes of hue and 
cry againft the hundred, PcoU *v. Flint, 

323 

HUS BAND and WIF E. 

See Evidence. 

1. Settlement to hujband and wifje for 
life, remaindcr'to truftecs for years, 

Andrews *z». Sfrowd* • 88 

• 

2. A bond debt Hue loa wife, in the cha¬ 
racter of executrix of her former huf- 
band, cannot be affigned under acorn- 
miffion of bankruptcy againft her fe- 
cond hufband, Ludlow v. Browning* 

*38 

3. If a married man marry another wo¬ 

man, and receive the rents of her 
effote, flie may maintain an indebitatus 
affumpjit againd him to recover them, 
as for monies received to her ufe, Afher 
•v. H alits, 146 

4. Whether an action of debt will lie 

againft a hu/band alone for rent on a 
Irate, to which he is o» ly intitled in 
right of his wife. Billingfwortb *u. 

Spearman 169 

5. A feme executrix muft join with her 

huftj |,x . 1 /bemtjun t. Pinchell , 177 

6. A recovery differed of an eftate in fee 

fimple will r t alter the nature of the 
defeent ; and thc*cfor* if hufba»-d and 
wife, he being (eifed .-f 1 nds in righl 
of the wife tv defeent ex parte nta~ 
ter nil* fuffer a recovery to the>rfelves 
for life , with remainder in tail , remain¬ 
der to the right heirs of the wife, with 
a power to the wife to difpofe of the 
rever/ion m fee , and they die without 
iflhe, and without making any difpo- 
fition of the reverfiot., tne eftate (hall 
delcend to rue heir of the wife ex parts 
tnaterna , Abbot nj. Burton , 181 

7. A probate of a will made by a feme 

co :>crt cannot be granted without the 
hulband's content, Anonymous* 221 

8. In an a&ion of affault by a hufband 

I i 4 for 
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• 

IMPARLANCE 

See Indictment. 


for an intent to ravifh his wife, his 
wife is, a competent witnefs, Anony¬ 
mous, 224 

9. The general rule is, that huiband and 

wife cannot be witnefles for or again*! 
each other. Anonymous , 224 

10. See exceptions to this ruD, 

ifi/tl, net is, 

11. A hufband is not obliged to pay 

debts contra&ed by hi;* wife after 
elopement, Hall v. Gases, 241 

12. A'declaration in an action of aflault 

and battery by hnjband and wife* 
Rating that the defendant, on fuch a 
day, drove a coach over the wife and 
bruifed her, by re.fen *1 A'treof the 
hufband laid out divers funis of :rion*»y 
for her cure, ft alia enormia iijVem 
intulit ad grave damnum ipf.rum, is 
good, though entire damage: be given ; 
for the fer quod is only lai 1 in aggra¬ 
vation,and th talia enr.rmiti too general 
to fuppofe damages given for 21, Todl 
ef Use. *v, Re.lford , 264 

HUSTINGS, COURT OF. 

See London. 

HYPOTHECATION, 

An hypothecation bond given at land by 
the matter of a veiTcf, for nect/Lries to 
fopply damage done bv i!refs of wea¬ 
ther at fca, is good, Jsinfou ?•. S.':.p - 

fin, 3 ° 


J-1 

JEOFAILS. 

v. After verdift, no advantage can beta¬ 
ken of an it! plep, but it may be aided 
by the Statute pf Jeofails, Anony¬ 
mous^ 2 

2. The error of mr.king time and place 
parcel of the iifue, is aided by the 
Statute of Jeofails, Cumbfr v. ITa !r, 

3+2 


1. An imparlance ought not to be grant* 

ed unkfs prayed by the party. Anony¬ 
mous , 2 

2. A plea in abatement not allowed or¬ 

dinal ily after a general imparlance. 
Anonymous , 2 

5., Hut m3y be pleaded after a fpccial im¬ 
parlance, ibid, not i s , 

4. Defendant on an inform ,tion for a 
niifdenie *nor is intirkd, on pleading, 
to an imparlance until the next Term, 
Anonymous , ^ 

A fpccial imparlance mutt he moved 
for, and reafor.s fhewn fer ic f A ct- 
^ERAL ruu ot Court, y$ 

INDEBITATUS ASSUMPSIT. 

See Action. 

1. If a married m ;n marry another wo¬ 

man, and receive the rcait*; of her 
cft..iv , Die n ay maintain an nutibitiiius 
ujjumfju ag.dntt him to recover them, 
as for monks received to her ufe, 
Ajber i’. ITallts , 1^5 

2. Indebitatus effumfjit lies not by C, 
again* B. for money ordered hv A, to 
fce paid by B, to C, Chjfmdv, Berry, 

241 

3. huh Hiatus nfu mffl on a bill of ex¬ 

change agairijt the drawer, Horn 
Cv-jLftr, 385 

INDICT M E N T. 

>• Procuring a wrong -jfnue for the trial 
cf an indicln.er.r, i.s ;* forfeiture of the 
recognizance, J'nun-, mens, 4 

.7. Formerly, if a perfon indicted did not 
come in voluntarily, f bet was brought 
in by recognizance or habeas corpus , he 
was'cbliged to plead and try irjlantir ; 
but this was thought h«rd, and if hp 
came in upi n the "hrtt procefs, he had 
an impariancc of courfe. Anonymous, ^ 

3. If a profecutor remove an indictment 
found at frttions imo the king’s bench, 
and the defendant obtain a nifi friuj 
from the attorney-general, and carry 
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it down at the next aflizes by provifo, 
without leave firfl obtained /rota the 
Court, and. is thereon acquitted, the 
Court will grant a new trial, Reg. v. 
Sir Jacob Bank:, 33 

4. A con liable may be indifted for " un- 
“ lawfully, obllinatcly, and contrmp- 
44 tuoufly neglefting and refufiug” to 
make a return of what he has done 
under a warrant 0/ dillrefs, diiefted 
to him on a conviction on a penal liar 
tute, Reg. v. WUit, 53 

3. In an indiftment for a non-fcafance, 
44 contra fawn” is not ncceffary, Ano¬ 
nymous , 5 5 

{». Indiftment for a confpiracy in charg¬ 
ing one with being father of a child is 
good, without averring that the child 
was in faft a bailard, Reg. v. Rajs, 55 

7. An indiftment for not repairing a high¬ 
way, Hating that it was “ io narrow, 

• dirty, and clayey, that people 
44 could not pals,” is infufneient, Reg. 
v. Inhabitants of Stratford» 56 

8. An indiftment will lie againd an officer to 
whofe cudody a perlon is committed 
jor further examination, for not carry¬ 
ing him 10 prifon, although he»produce 
the prifoner on the day of the next 
examination, Reg <v. Jchnjon , 6z 

9. An indiftment for perjury found at the 

feflions in Mo folk, dating that an 
aft was done at Wejbniujlcr in the 
county of Al id die, ex, and that the 
defendants did commit pcijury at Third 
in the county aforefaid, is bad, Reg. v. 
Gunn , 66 

to. Anindiftmcnt may be found at f/pons 
for perjury and barrat;y, ibid. 67 

11. But fee this fgbjeft further difeuffed, 

ibid, notis. 

12 . Indiftment againd the collectors of a 

tax for fal.ely extorting money under 
colour of their office, Reg. v. Atkinfon 
et a l . 79 

•43. If two colleftors of rates colleft mo¬ 
ney fraudulently from the fame perfon, 
they may be indifted for it jointly, 

ibid. • 79 


14. An indiftment dating that the defen* 
dants unlawfully, riotoudy, and 
44 routuoufly affcmbled themleltres to- 
44 gethc;, and hindered # the members 
44 of a corporation from elefting jt 
44 bailiff,” i inefficient, unlcls it Ihevv 
that the defendants a lie m bled for an . 
unlawful purpofe, and coirtmilted an 
unlawful ad, Reg. -v. Solcy ct al. IOO 

15. An indiftment on a ilatute omitting 
to date the prorogation of the parlia¬ 
ment at which it was made is errone¬ 
ous, Reg. v. Hickeringiiiy • 113 

16. An indiftment for entering a field 

and carrying away twenty oaks there 
growing, is good for the ttcjpajs, and 
bad as to the alportation, Reg, v. 
Harris, 113 

17. In an indiftment for not executing a 

warrant founded on a Jumtnary convic¬ 
tion, it is fufficienc to date that the 
party was * c in due form convidedj* 
Reg. • v. Faw/ett, 114 

18. An indiftment for unlawfully and 

riotoully entering the Guildhall of a 
borough, and preventing the burgeffes 
from electing a bailiff of the corpora¬ 
tion, mull Ihew the authority of the 
corporation to cleft i'uch bailiff, Reg. 
v. Solry et al. 113 

19. An indiftment againff divers perfons, 

charging “ that they unlawfully, 
44 riotoully, and rouiauffy affembled to 
44 the difluibancc of me peace, and 
44 with force and arms the door of a cer- 
44 tain ho ufc , called the Guildhall of the 
4< borough of B. broke. Sc:.” is bad, 
for it ought to have llate i whofe kotrje 
it was, ibid. 116 

20. In an indiftment for entering a field 

and cutting down trees, the words 
44 the* e growing, the goods and chat- 
44 tels,” &c. may be rejected as fur- 
pi ufage, Reg. v. Harris, 121 

21. An indiftment will lie at common law 

for extorting money by means of a threat 
to indift the party for perjury, Reg. *u. 
Woodward , 13 7 

22. A11 indiftment will not lie where 4 

flatute points out a particular remedy, 
Reg. v, liurjl , I40 

23. Writing 
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23.Writing an obfcenebook is not indid- 
ablr, but pumihablc only in the fpiri- 
tual court, JRcg. v. Read, 14 2 

This denied to be law, ibid, notis. 

25. An'indidment quafhed, becaufc in the 

caption i{ was laid pro burgs pro: did. 
inftead df burgi pra:did.\ fo that it did 
not appear that the jury were of the 
borough, Anonymous, 165 

26. An indidment will not lie for faying 
of a jujtice of the peace, “ He is a fool, 

an'afs, and a coxcomb, for making 
gt fuch a warrant, and underllands no 
“ more how to*111:1 ke a warrant than 
“ a flick-head,” Reg. i/. Wrightjun, 

iuG 

27. An indidment for faying of a juflice 

of the peace, lt You are a rogue and 
gt a rafeal,” qua /lied 011 demurrer, 
Rex v. Langley , cited, 167 not is. 

28. “ He is a bufHe-hcaded fellow, doth 

“ not underftand the law, and hath not 
“ done juilice,” held not indidablc, 
Reg. %f. Darby , 167 

29. No indidment lies on the ilatute of 

ufury, Reg. <v. Dye, 174 

30. Wherever a ilatute prohibits the do¬ 

ing of anything, and prescribes a par¬ 
ticular mode of proceeding againft the 
offender, that mode only mult be pur- 
fued, and not the common-law me¬ 
thod of indictment, 2bid. 174. notis. 

31. An indidment will not lie for fnying 

of a jullice of peace, “ You are an in- 
“ formirg rogue, rafeal, and villain,” 
'Reg. « v. Sbajtoxv , 195 

32. An indictment of felony quafhed. 

Rig. v. Grtjpih, 207 

33 - Ann, c. 16. {. 7. it i$ provid¬ 

ed, that nothing in this ad before ten* 
tamed fnali extend to apj <• ds or indict¬ 
ments ; but by a fubfcqu.*;.t claufc, 
fed. xi. it is enacted, “ that no dila- 
« tory pr^-fliail be received in any 
«« court of rtfccrJ, unltfs the party ot- 
«« fciing fuch pica do, by affidavit, 

“ prove the tiu:h thereof, or (hew 
*• fome probable matter ro the Court 
«« to induce them to heir ve that ih" 

«• fad of fuch dilatory plea is* true. 0 


And it has been determined that a plea 
in abatement for a mifnomer of the 
place of rcfidence in an indidment muft 
be verified, for that the 7th feftion of 
the Ilatute docs not extend to the I ith, 
Rex <v. Grainger , c, ted, 218 not is. 

34. Indidment will not lie for borrowing 
money of one man in the name of an- 

0 

other, though without authority, Reg. 
•v. Grantham , # 222' 

3 c. In an indiiftment for not ferving 
the office of conliable, Hating that he 
was duly elected at a court Uet, it fhall 
be prefumed that lie was eleded to the 
office of high conltablc, Reg. •v. Jen- 
niugs , * 227 

36. In an indidment for refuting to ferve 
the office of conllable, it myll appear 
that the court leet was held at the time 
preferibed by magna char/a, but it may 
be held at another time by prefcnption, 

ibid. 227 

37. An indidment of forcible entry mull 
Ihew the kind of eftate of which the 
party was poffdlcd, Reg, v, Depukc , 

2 73 

35. To an indidment for not repairing 

a highway, a pica that the inhabitants 
of a pellicular diilrict ought to repair 
it, is an admifiion that the way is a 
highway, Reg. •v. Brown, • 273 

39. Indidment for not repairing a high¬ 

way ratione tcnui ,r, without faying fua f . 
is good, Rex v. Cor roll, 302 

40. The Court never quafhes an indid¬ 
ment for a nuiance on motion, but the 
defendant mull demur. Anonymous^ 305 

41. Indidment for cxcrcifing a trade, not 
having ferved his time, Rex v. Ed, 

warns, 306 

42. Pcrfons inhabiting houfes belong¬ 

ing to Ratnar.fs Inn are liable to 
an indictment for not repaiiing the 
pavement before their doors, although 
the Society have time out of mind pav¬ 
ed the Ilreet, Rex v. Dobbins , 317 

43 An indidment for a fraud cannot be 
quafhed on motion, Rex <v. Gibjov, 

340 

44. An irdiciment for a trefpafs, taken 
otk-re jufticcs ol the peace, qualhed, 

lor 



9 


A.TABLE OF PRINCIPAL MATTERS. 


for want of the words nsc non aA Ai- 
verfas felonias trantgrejfones et alia ma¬ 
le, fad a in comitatu pradt&o audiendum 
et terminancium ajjign . Rex v* Carter , 

\ 37 ° 

^45. The word “fcienter” neceffary in an 
indictment of forgery, Anonymous, 3 

0 

46. Indictment for the murder of a con- 
ftable quafhed, Reg. v. Toolej et uL 242 

47. An indictment will not lie for con- # 

fpiring to burthen a parifh with a pau¬ 
per, Rex v. EAnvar As et al. 386 

48. An indictment for tearing a bill of 

exchange is good, although no venue be 
laid to the faCts of the drawing, the 
indorfing, or the accepting of the bill, 
Rex ns. Majan, 358 

49. Falfe Latin will not vitiate an in- 

di&mont, Rex v. Dave A, 399 

INFANT. 

See Executors. 

*. An infant iruft bring an appeal of 
death by guardian ; and if it be enter¬ 
ed in propria perfonA , he fhall not be 
received. Smith v. Bowen, 9 216 

2. If an appeal be brought by an infant 

in his own perfon, in dead of by guar¬ 
dian, and the appellee will not plead 
the infancy inabatement, the Court, on 
infpedtion of the appellant, may abate 
the writ ex cjftio, ibid, a 16 

3. An infant of any age may be fworn as 
a witnefs, ifheisconfeious ofthe danger 
of perjury. Young v. hlaughter/01 A, 

228 

4. Declaration in cjfjmfflt for boarding 

an infant, Rccd v. Rew, 336 

5. In dower again!? an infant, an admif- 

iion to profccutu by h'S next triend is 
good, *S filler *v. Andrews, 362 

INF ERIC LI COURTS. 

*2. AVhcrevcr in any cafe it appears 
on the face of the proceedings, that 
the lubject putter was not within the 
jurifdiCtion of the inferior court, a pro¬ 
hibition fhall go, although fentcn.ee 


below has been pronounced, Gardner w* 

Bccth, cited, $ not is, 

2. An aCtion in an inferior* court mull 

lay the caufe to have arifen within the 
jurifdiCtion ; but matter of .aggrava* 
tion need not be fo laid, Stanman v. 
Davits, . y 

3. Whether the king’s bench can give 

judgment where the inferior court 
could not. Anonym out, • 89 

4. If an inferior court has cognizance of 
the aCtion, a prohibition will not lie on 
a fuggellion that the caufe % of it arofe 

out of the jurifdiCtion ^Anonymous, 132 

• 

5. If a plaint be levied againft a feme foie 
in an inferior court, and fhe remove 
it by habeas corpus, and put in bail as 
a feme foie, yet if the plaintiff declare 
againft her as fut h, /he may plead co» 
verture in bar, Ethering ton v, Reynolds , 

M* 

6. If a fuit be inftituted in an inferior 

court againft a bnrgemafter, and the 
bailiff, by procefs from the court, at¬ 
tach one of the defendant’s barges 
while his lervant is navigating it, and 
the fervant, 10 reJcale the barge and its 
cargo, fi> ve f he bailiff a bond condi¬ 
tioned for his matter's appearance at 
the nexr court, it is a legal bond, and 
cannot be avoided by a plea that the 
bailiff had no right to take it, or that 
it was taken by durefs, Sumner v. Fer* 
ryman , 201 

7. In ajfumffit in an inferior court for 
money laid out, both the promife and 
the expenditure mud bealled»*ed within* 
the jurifdiCtion, Heaven v. Davenport , 

365 

8. Of entering judgment iq inferior 

courts. Ode v. Young, 275 

9* The Court will not grant a prohibi¬ 
tion aft *r fentence, if the inferior court 
has jurifdiClion over the caufe, Hargill 
v m Hunt , 304 

10. In what cafe the court of K. B. re¬ 

tains its jurifdiCtion againft an inferior 
court, Sihbord v. ^uin, 344 

11. If an inferior court refufe a foreign 

pie; , 
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pica, is a contempt of the fupervjr the office of mayor, although no money 

courts, Brecon <v, Newton, 3O4 is actually paid, Rex v. Cripland, 387 


inf'ormation. 

t. The defendant on an information for 
a rnifdemeanor, is entitled, on plead¬ 
ing, toon imparlance until the next 
Term, Anonymous, 3 

2. If in an information for a libel, the 
libel is recited “ according to the 

tenor FOLLowiNfi,” a variance 
of “not* 9 inftcad of “ »or”is fatal, Reg. 

•v. Drake, 78 

# 

3. See alfo Rex *j/. Drake, 84. 93 

4. Two informations for tumults, riots, 

&c. quafhed, Reg v. Solcy , 113 

3. The Court will not grant an informa¬ 
tion for rtfuhnt: to accept the oiticc of 
common-council-man ; but the corpo¬ 
ration may, by n by-law, in Hid a pe¬ 
nalty for fuch refufal. Anonymous, 132 

6. * Information for refusing to ad as 

common-couucii-man denied, Reg. 
Hunger/ord, 1*2 

7. If 2 defendant be acquitted in the tem¬ 
poral court on an information fox Jink¬ 
ing in the church, and is proceeded 
againft on the fame caufe of adion in 
the fpiritual court for brawling in the 
church, he may plead the former ac¬ 
quittal in bar, although they are di- 

* itind offence*, Sawyer v. Loggin , 2CO 

8. Information in nature of quo warranto, 
judgment/*/* nihil did/, and a capiatur 
pro fine ; the fine is pardoned bv the 

*• ad of King Wilham, but not the of¬ 
fence to 2 piivate perfon, Reg. *v. 7 yr- 
rill and Barber, 235 

9. In what cafes the Court will grant in¬ 
formation quo warranto, Rex 11. Grant, 

3 v ,7 

10. See alfo Rex <v. Morgan, 308 

1 j. And firther, Rex v. Nichols and Rad- 
el'j'e, 3 2 4 

12. Information quo warranto lies againft 
the ileward of a court. Anonymous, 383 

13. An information lies for promoting an 
eledor a (am of money to induce nim 
to vote for a particular candidate for 


14. Information for a libel, Rex v. 

Frankland, 413 

I N CLU I R Y. 

See Writ. 

I N CLU I S l T I O N. 

See Coroner. 

' INROLMENT OF DEEDS. 

Ste Enrolment. 

INSTITUTION AND 
1 N D U C T 1 O N. 

1. If a parfon beinftituted only, he can¬ 

not have an adion for great tithes be- 
foie induction. Anonymous, 46 

2. Nature of, explained, Bijhop of Cloyne 

V. Gibbon j, 62 

INTEREST. 

A poflibllity clothed with an hitereft is 
deviiable, Drunker no. Cook, 127 noth. 


INTESTATE. 

By 31. Edw. 3. c. 11. where a man 
dies imeftate, the ordinary fhal! depute 
the next and 1110ft lawful friends oi the 
decenfcd to adminiftcr his goods, 
Branker v. Cook, -126 noth. 


INNUENDO. 

x. An adion for a libel. Hating that the 
defendant driperfed a paper writing, 
accufing the plaintiff with having faid 
that the war would not end “ until the 
** little gentleman, innuendo the ptince 
“ of Wales was ieUored, ,> is fufficie fit¬ 
ly certain. Anonymous, 99, 100 

2. An innuendo can only explain the mean¬ 
ing, and cannot enlarge the fenfe of 
WOjds, Anonymous,* 220 

INVENTORY. 

Sec Debts, Executors. 

JOINDER. 

1. Declaration in a (fault againft four 
cannot be joined, Bayly v. But man n 

339 

2. The Court will not allow not guilty 

anJ« Jon aj/ault to be joined, thd, 

JOINT- 
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JOIN T.M ERCHANTS. 

No furvivorlhip between joint-mer¬ 
chants, Anonymous, 223 

JOINT-PLEA. 

See Pleas, &c. 

JO I N T-T ENANC V. 

A devifc of tf all my eftate to my two 
tf nieces to be equally divided between 
4 * them during their lives, and from 
“ and after their deceafe to the righj 
4t heirs of one of them,’* creates a 
joint-tenancy, 'Tuckerman v. 'Jtf'rics, 

108 

IRELAND. 

1. Error out of Ireland, Bijbcp of Cloyne 

f . ( Iibbons , 62 

2 . The tru flees for felling the forfeited 

eftates in Ireland were not impowered 
to judge what eflates were forfeited, 
Annrjly <v. Dixon, 104 

3. Depofitions taken in Ireland may be 
read on a trial in Englan /, to prove the 

• record. Lord Alt bam v. Lord Angle lea, 

210 not is, 

4. Error on a judgment in Ireland aflign- 
c*d here by attorney. Anonymous, 257 

IRONY, 

Ufed with a libellous intent, may.become 
the fubjetl of criminal {^ofecution, 
Reg. Brown, 8b 

ISSUE. 


i. A bad plea cannot be taken advantage 
of after iflue thereon and verdidt. Ano¬ 


nymous, 2 

2. Declaration amended after iilue. An- 
nymous, 4 £ 


3. ^ r here an iiTuc is wholly immaterial, 
there muil be a repleader. Anonymous, 

# 46 

4. To put a matter of law in i/Tue to a 

jury is void, • ibid. 46 


£. Venire tefted by award before iflue 
joined. Lord Kingjale >v. Compton, 86 

ISSUE-MALE. 

See Hf 1 r. 

Iflue-male taken for heirs male. Hard - 
•wick ‘v. Gam ball, 120 

JUDGE an* PART V. 

Tf the mayor of London recover in the 
ihcriiPs court in an aclicm a by¬ 


law, a bond given by the defendant to 
the imyor to profecute a writ pf error 
thereon in the court of huilings with 
effed, is a good bond ; for although in 
the court of hulling? the lord mayor is 
judge, yet it may be held before file 
aldermen, without the mayor, .and it 
Hull be prefumed that he was abfent 
when the errors in his own c.iufc were 
determined. Mayor cf London v. Mark- 
wick, . 164 

1. Judges of B. R. or C. B. may by the 

common law take recognizance. Ano¬ 
nymous, 53 

2. In trcfpafs inter alia for breaking a 
lock upon a igate, there fhall be no 
more colls than damages, unlefs the 
Judge certifies, Butler u. Cozens, 198 

3. If it appear on the trial, that the tref- 
pafs, however fmail, was committed 
after notice, and the jury give lels than 
forty {billings damages, the Judge is 
bourn., under the Itaiuie 8. & 9. H'tll. 5. 
c. 11. f. 4. to certify that the irefpafs 
was wilful and malicious, in order to 
in title the plaintiff to his full colls, 
Reynoidi v. Edwards, cited , 19S not is. 

JUDGMENT. 

j. Judgment mult be revived by feirefa - 

c:as. Anonymous, 2 


2. Bad cannot enter judgment on a war¬ 
rant or attorney. Anonymous, 2 

3. P re virus to a motion in am* ft of judg¬ 

ment, the pojlea ought lo be delivered 
in court. Anonymous, 7 


4. The motion in arrell of judgment may 
be made at any time before judgment 
is pronounced, Rex v. Hayes, cited, 

ibid, not }}• 

5. If a declaration contain two counts, 

one good and the other bad, an entire 
judgment that the plaintiffs recover 
his damages afore/aid is erroneous. 
Cutting *v. Wilkins, 24 

6. If an action be brought on 23. Eliz. 

c. 1. three weeks after the year, yet 
if judgment be entered for the year 
only, it is good. Anonymous, 4 5 

7. Difference between bail to reverfe an 

outlawiy and to reverfe a judgment; 
becaulc in the firft cale he is liable, 
for that is in order to bring the caufe 
to a trial, and the latter js to defeat 
the wh.de record, Layton's C.-fe, 159 

8. An 
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It. Aft adjudication that a pauper was 
lafl fettled in fuch a parifti, is good, 
Reg. *v, Whiting, 64 

9. Debt on ''judgment pending a writ of 
error. Anonymous y 70 

to. If judgment be given on an appeal of 
death againft three appellants, they 
may 2. % Sjoin or /ever in a writ of error, 

ibid. 70 

11. Error on a blank declaration, yet 
judgment a/Iiiiued, Helfon *v. Ctlhns , 

219 

12. judgment in a conviflion of forcible 

entry may be entered by quod finis im- 
ponatur, or idi 0 con/deratum : if the 
former, it is removable by certiorari, 
if the latter, by ‘writ of error , Reg . v. 
Layton, 236 

ft3. Judgment idco confsdtratum, and not 
per Curiam, Odt i>. Young, 275 

14. Judgment entered 14. Feb. 9.Geo. 1. 

and the fieri facias bore tefic ult . Hil. 1 o. 
Geo. 1. whether erroneous? Anony¬ 
mous , 3S7 

15. If judgment be given on an infor¬ 

mation againil a mayor for ulurparcn, 
the Court will not afterwards grant 
him a mandamus , Rex r v. Hull , 330 

JURISDICTION. 

See Sheriffs. 

x. A prohibition may be granted after 
fentencc in all cafes where it appears 
on the face of the proceedings that the 
court below had no juiildi£tion, Ano¬ 
nymous, 3 

2. In the admiralty court, it fhal! be in¬ 
tended, after fentencc, that they had 
jurifdi&ion, La.'.brckc v. Cricket, a ted, 

5 not is. 

3. But wherever it appears on the face of 
the proceedings, that the fubjcdl matter 
was not within the jurisdiction of the 
inferior court, a prohibition fhall go, 
although fentence below has been pro¬ 
nounced, Gardner <0. Booth , cited, 

3 not is., 

4. An aflion in an inferior court mult 

lay the caufe to have arifen within the 
jurifdi&ion ; but matter of aggrava¬ 
tion need not be fo laid, Stanmau v. 
Da vis , 7 


5. No prohibition until plea to the jufi£ 
di&ion is refufed. Anonymous, 70 

6. If an inferior court has cognizance of 

the aCtion, a prohibition will not lie on 
a fuggeftion *ha: the caufe of it arofe 
out of the jurifdiCtion, ihtd. 132 

7. The diffidence where you proceed in 
prohibition for damages, and where to 
maintain the jurifdidion of the com- 
mon-law courts, Bijhop <v* Eagle , 263 


>S. In what cafe the court of king’s 
bench retains its juifdidlion again!! an 
inferior court, Sibbord *v* £>uin, 344 

9. In ajfumpfit in an inferior court for 
money laid out, both the promiie md 
the expenditure mull be alledged 
within the jurildiCtion, Heazen v. Da- 


o tenpot t t 


3 6j 


id. A prohibition will not lie to the fpi- 
ritual court t or refuling a plea proper 
to the jurifdidion. Anonymous, 412 


JURY. 

1. MifronduCt of the (hcriffi in returning 

the jujy a ground for a new trial. Ano¬ 
nymous, I 

2. To put a matter of law in iffiuc to a 

jury is void, ibid . 46 

3. A Iet#r written by the father of a 

plaintiff to each particular juTyman re¬ 
queuing his attendance on the trial, 
and profiling that he will ta&e it as a 
great obligation to hiofclf, &c. is not 
a gtour.d for granting a new trial, if 
the defendant had fuiiicicnt notice of 
fuch a letter having been written, to 
enable him to move for a trial at bar, 
Hcilert •v* Shazv, Hi. 118 

4. A juror having been on the grand 

jury, or of the coroner's inqj^ft, or 
being uncle to the priloner, are good 
caufes of challenge. Young Slaugh- 
terford, 228 

5. An attachment granted for challeng¬ 

ing the array, after confent that the 
mailer fhould flrike the jury, Rex v. 
Burroughs, 38s 


•y 


JUSTICES 
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JUSTICES OF PEACE. 

See Certiorari, London, Orders, 

Poor, &c. 

1. Their power in forcible entries. Ano¬ 
nymous, 4 2 

2. A commitment by a juftice of peace 

is in execution, ibid* 45 

3. All mayors arc juftices of the peace, 

Layton*s Cafe, 4 ^ 

4. The fame juftice may make a record 

of forcible detainer, and fine the of¬ 
fender ; but if he commits the offender, 
he muff do it immediately upon the 
fa&, ibid. 47 

5. A juftice that has power to fee a fine 

has power to bail. Anonymous, 52 

ty . An order of filiation on the examina¬ 
tion of one juftice is bad, though the 
adjudication be by two juftices , Reg, *v. 
Weft. ' 59 

7. If a juftice commit aperfon/or/ar/A r 
examination , the officer r> indictable 
for not carrying him to prifon, ahho’ 
he produce the prifoner on the day of 
the next examination, Reg. •v. John- 
fan, 62 

g. «« Qonfcr*vatores pacts** is a good name 
for juftices of peace, Reg. v. Bonnet, 

1 4 1 

9. Indictment will not lie for faying of a 
juftice of the peace, “ He is a fool, an 
“ afs, and a coxcomb, for making 
«« fuch a warrant, and underitands no 
“ more bow to make a warrant than 

a Hick-head, 0 Reg. v.il'rightjon, 

166 

10. Indi&ment for faying of a juftice of 

the peace, " You are a rogue and a 
4i rafeal,” quafhed on demurrer, Rex 
ns'Langley, cited, 167 not is. 

11. et He is a buffle-headed fellow, doth 
** not underftand the law, and hath 
* e not done juftice, 0 held not indict¬ 
able, Reg. r u. Darby, cited, 167 noth. 

12. Juftices of the peace cannot make a 

conditional order of removal, Oakham 
v. li'hittlefea, 171 

13. An indictment will not lie for faying 
of a juftice of the peace, “ You are an 


€t informing rogue, rafeal and rilIitn» M 
Reg. %>. Sbajiow, „ 195 ' 

14. Juftices cannot make an order of 

maintenance, except on*complaint of 
the overfeers, Reg. e u. the Inhabitants 
of P uttenham, 222 

15. juftices could not formerly make an • 

order on 5. Eliz. c. 4. to pay fervants 
wages on the oath of the fervant, Reg* 
•v. Cecil, 266 

16. B*i* fee 20. Geo. 2. c. 19. by which, 

in the calcs within the aCt, the juftices 
are empowered to examine the Tervant 
upon oath, and make an order thereon 
for the payment of wages ; and by 
31. Geo. 2. b. 11. f. 3. this power is 
extended to the cafes of all fervants in 
hufbandry, though hired for lels time 
than a year, ibid . 267 notism 

17. In an order made by two juftices to 
tax parifhes in aid, it mud appear that 
the parifhes taxed are within the hun¬ 
dred', and therefore if it only flares 
them to be within the county , it is bad ; 
for by 43. Eliz. c. 2. it is the fejions 
only that can tax the county, if the hun¬ 
dred is unable to afford relief, St. Be¬ 
nedict v. $t. Peter's in Norwich, 269 

18. Juftices of peace have power to 

commit idle and difoiderly perfons to 
hufd labour, Rex v. *2 allot, 4.1 - 


JUSTIFICATION.* 

1. An attempt to refeue is a good jufti- 

fication in an action for an aliault, Ano¬ 
nymous , 64 

2. But it mufl be pleaded ; for a juflifi- 

cation cannot be given in evidence 
the general iffue, 64 not is. 

3. Whether trefpafs may be juftified by 
the cuftom of a manor for common oft 
•vicinage, Bromefeild <v. Kir her, 7 2 

4. A juftification mufl anfwrr the whole 

trefpafs as laid in the declaration, Ro¬ 
berts v. Morgan, 2 r 9 

5. In a juftification under a precept from 

a borough court, it muil be ftated by 
what authority this court was held. 
Cooper v. Darby, 364 


KENT. 
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KENT. 

0 

t. Gavelkind is devifable by the cuftom 
of this'county, Brunker <v. Cook , 122 

a.B\ the cuftnn of Kent, gavelkind lands 
aredc viable by will, but this cuflom 
will not pais gavelkind lands purchafed 
after the r;*iing of the will, although 
the* words arc, “ all fuch lands where - 
with as the time of my deceafe 1 fh.nll 
be poffcffed ,of,” Attbur v, Boken - 
ham, ‘ 160 

K I N G’s BENCH. 

Bail-Bobds, Courts. 

KING’S PREROGATIVE. 

See Prerogative. 


l; 


LANDS. 

See Corv holds. Devise. 

j. Lands purchafed fubfequent to fhe 
making of the will, do not pafs by the 
* ftatute of wills, unlefs the will is re¬ 
published, or the land has been ar¬ 
ticled and contracted for previous to 
the making of the will; although by 
exprefs ftiyulation the agreement is not 
to be carried into execution until a fu¬ 
ture day, which is after the making of 
the will, 130 noth. 

2. Lands not agreed for until after the 

making of the will, do not pafs either 
at law or in equity, 130 not is. 

3. A mandamus granted to tax lands 

equally, Beg. <v. CommiJ]'.oners of Land- 
tax, zoS 


L A R C E N Y. 

The Court will not grant a habeas corpus 
to bail a prrfon charged with larceny. 
Beg. <v. Mi;kal , 261 

LAW. 

See Wager of Law. 

To put a matter of law in iflue to a jury 
is void. Anonymous , 46 

* LEASE. 

1. Wafte by a Icflee for years. Anony¬ 
mous, 7 

2. A Jicenfe amounts to a leafe, ibid. 4 7. 

3. Whether an aftion of debt will lie 

again ft a hufband alone lor rent on a 
leafe, to which l.c is only intitled in 
right of his wife. BillingJzvortb *v. 
Spearman, 168 

4. A leafe from Lady-day for the t( term 
“ of one year, ct fee dc anno in annum 
l< quamaiu atnbobas partibus placuerit” 

is, after the firll year, a leafe from year 

to year, until the kfior or leflee deter¬ 
mine it, Legg *v. Strad'iviik, 2 03 

5. No action of trefpafs will lie for a h flt^e 
lor years agair.ft the lefTor, although he 
diftiain without caufe. Anonymous, 

• 2 0 9 not is. 

6. Where pubre taxes ftiall b.q paid by 
the Icfiec or Jelfor, llop<vccod i v. Bare - 

foot, 237 

7. On s leafe in which rent was refervid 
to be paid “ without any deduction cr 
“ abatement whatloevcr,” it was re- 
folvtd, that as the land-tax ail enables 
the tenant to deduft this tax out of his 
rent, he has, in all cafes, a right to Hop 

it, unlefs there is an exprefs agreement 

to the contrary, Cranjtoun <v. Clarke, 
cited, 240 not is. 

8. But where there is an exprefs agree- 

“ ment ft to pay all taxes, land-tax 
only excepted,” the lefTor is only bound 
to allow at the rate and in the proportion 
to the rent at the time of the demife, 
and not for any incrcafe on account of 
the improvement of the eflate, Hyde v. 
Hill, 240 not is. 

9. One not a witnefs may evidence a 

leak", Taylor's Ca,e, 262 

• 10. Where 
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to. Where the action is againft the ori¬ 
ginal leflee, the bieich neLd not ex¬ 
tend to afiign% Guifi «-. Ll s, 313 

11 . A kafe nude fubkqjcnt to 1 devife 
of the laud in fee, is an 1 teuton pto 

' tan:Oj Sbieis v. Lacunas , 305 

12. If a leik be m idt_ of me'id'nv, pa- 

flure md arab’i 11 d , in which two 
pared* rre Jt c 1 d is“L/;’ J ha- 
lt do vs,” and t a i 01 be biojght 
agaiuft the It flee fo» pi >g f u ig up 
“ Lane's coMr.iT\ to cove¬ 

nant, the def nd 11 t nay ilicw tn it the 
lands thus dekubed were treble uiid 
not meadow laud*- , fin the word in the 
leaf' nrc dJcn, iu 'd th- he i .ty and 
not of the qual ty of the land btip- 
nxitb *v. Cruen , 

13. In whit cife a lcfkj is or is not 
eftopp. 1 iiom ] c id lg ; / h 1 1 t in te~ 
netware j in an aui mi of c<>\ enant h\ 

a‘l *111 c of th- rev liion, Pa*mu 
k* m, 4.J7 

X J.. SccCV*/r 4. Gtjli/ig or, 414. 

]. ] 1 l\ 

1. Dcdiratic n tor m'uneroa-nent in a 

court-lcct, thoot i, lluftut, 75 

2. S lfin of king J imes 1 111 a court- 

leet, tl id. 

3 Defcent and convt} ance of one, ibid. 

4. A court- 1 .ct nuv amerce generally, 
and the ium be aficrwaids alccrtuncd 
by the afteciois, i^id 70 

5 In deot for an ameiciament in a court- 
leet, it n»uft be fhewn, that th- party 
was fummoned to the court at iuch a 
day and place, ibid. 

O. An inhabitant of a particular Icet is not 
theieby exempt from ic r ving the c%cc 
of high const ad ll of the bur.dtei , 
Reg *u. J tunings, 215. 227 

7. The feffions cannot dikharge a con- 

ilablc, and appoint another, except on 
the neglctt of tne lcet, Rc\. v Lajb- 
mete, 3 So 

8. A prefeription may be to hold a leet at 

other times than magna thatta ap¬ 
points, Reg v/Jtunings, 22d 

p. Where preferments in lects are ic- 
moved by eert'orat*, the flyle pf the 
court mult be exa^tl} Uiewn, .ltd. 

Vol. Xf. 


LEGACY. 

1. A&ion of debt will lie for money de«* 

viled as a legacy, Anonymus, 91 

2. SeJ vide Roje Bullet, isfe. cited, m 

Q 2 .no tit* 

3. In what cafe the court of chancery • 

will order 1 legacy left to a wife to bo 

put out at iiutrUl for her ufe, Garni* 

ner v. Id alters, 361 

• 

LLSSLE or LESSOR. 
bi e LuA&l • 

LEVARI C I*A S. 

• 

Whether goods tiken under a uric of le~ 
•vatr Julius lii icd by a court baron 
upon ajud ;mcnt for co'K, may b c/eld 
without a writ de exnut lone judicit, 
Al'on v. Jar^ii, I44 

LIBEL. 

bit PiOHl hi 1 ION. 


1. It is libellous to write that thr re- 
voi u riON was the dcflrudlion of the 
liw of ku^land, Reg. v. Dt ake, 78 

2. If in an inform ition tor a libJ the libel 
is recited “ according to rHR 
M i 1 nor follow 10^,’* a variance of 
“ nod' niftec d of “ nor" is fatal, ibid. 


3. See alfo the Time cafe, 84. 95 

4. 7 0ty, ub d with a libellous intent, may 

Ik come the fubjedl of criminal profecu- 
tion, Reg. v. Brown, 86 

5 An action for \ libel , flating that the 
defendant ddperfed a paper writing, 
accuung the plaintiff with having faid 
that “ the war would not end until the 
httli gtntlcjiian, innuendo . - “ vr/ 
cj ll ales , wis reftored,” is fufficiently 
ccitain, Anoi yn.ous, 09 


6. The fpirituil court cannot entertain a 

libel for words refletting on a par/on 
in hi* profeflion,whica do not impute to 
him any mifcondudl of Jpintual cognt- 
xurue. Clerk v . Price, 140 

7. A prohibition was granted on a 
libel for faying, “ he has no fenfe # 
“ is «i dunce and a blockhead. I 
** wonder the bifhop would lay his 
“ hands on fuch a fellow . he defervet 
•' to have lua gowa pulled over his 

|S k earsj** 
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" ears *?• becaufe a perfon is not pu- 
nifhable in the fpiritual court for being 
a knave or a blockhead more than an¬ 
other man', Coxetcr *v. Parfons, 

< 141 notis, 

8. Information for a Jibel, Rex *v, Frank¬ 
lin* , 413 

LICENSE. 

A Hcenfe amounts to a leafe f Anony¬ 
mity, 42 

LIMITATIONS and 
CONDITIONS. 

f 

See Action* Executors, Judgment, 

'ITme/ 

1. Tl^e words of exprefs condition fhafl 

not ordinarily be conftrued a limita¬ 
tion ; yet where an eftate is to remain 
over for breach of a condition, fuch 
words ought to be intended a limita¬ 
tion, Page v. Hay-ward, 61 

2. Limitation on a condition precedent 

of a contingent remainder is good, 
Hardwick o». Gamball , 119 


laid office (unlefs he fhould be difr 
charged by oath as to the infufficiency 
of his eftate, no£ being worth ten thou- 
fand pounds at the time of his election), 
he fhould forfeit the fum of four hun¬ 
dred pounds to the mayor and com- ( 
monalty and citizens, to be recovered 
by a&ion of debt in any of the courts 
of record within the city of London , 
ibid. 164 notis, 

4. Cuftom of London to fue a feme covert 
trading as a feme fobs, Mrs . Poole's Cafe , 

2 S3 

5. Cuftom of London, that none but fiec 

porters fliall carry corn, is good, Fitz- 
ackerly -v. Wiltfsire, 35 a 


M. 


MAINTENANCE. 


LONDON. 

1. A commitment by a Lord Mayor of 

London on the view of a forcible de¬ 
tainer, fubferibed 4 4 A. B. mayor 
without adding 44 and juft ice (fpeace f is 
good ; for by the ftatute 8. Hen. 6. 
c. 26. all snayors are made jujhces of 
peace. Colonel Layton's Cafe, 46 

2. If the mayor of London recover in the 
Jherijfs court in an attion on a by-law, 
a bond given by the defendant to the 

*'maiqr to prolecute % a writ of error 
thereon, in thp court of bufiings, with 
effe&, is a good bond ; for although 
in the court of bufiings the lord mayor 
is judge, yet it may be held before fix 
aldermen without the mayor, and it (liall 
be prefumed that he was abient when 
the-errors in his own caule were deter¬ 
mined, Mayor of London y. Marki;:ck, 

164 

3. Tf any citizen of London , being fitly 

- qualified, fhould be duly eleftcd and 

chosen to be one of the lherifFs of the 
‘ '* of London and county of Mtdditjex , 
fhould refufc to take upon him lac 

V 

I 


1. In bnftardy, an order of maintenance 

for an txccflive fum is bad, Rtg. v. 

w<fi, <9 

2. A bond conditioned to commit main¬ 
tenance, is void, Hocket nj. Tilly, 93 

3. By 43. Elix, c 2. f, 7. 44 the father 

44 and grandfather, and the mother and 
44 grandmother, and the children of 
44 every poor, old,blind, lame and im- 
** potent perfon, or other perfon not 
44 able to work, being of fufficient 
41 ability, fhall maintain every fuch 
44 poor perfon, according to the rate 
44 as (hall be aflefled by the juftices of 
44 the county at their general quarter 
44 Jtjjions , on pain of forfeiting 
€t twenty Jbillings k. month,” Reg, *v. 
Davifon , 26$ 

4. The city of London has a power to 

Q ualify perfons, and to bind infants to 
and to their indentures. Mayor of 
Winchefer <v. Wilkes , 49 « 

MALICIOUS PROSECUTION. 

1. An action for a malicious profecution, 
Hating that the plaintiff tyas thereof 

lawfully ' 
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lawfully difcbarged f is not maintained 
by (hewing a nolle profequi entered on 
the indictment, Goddard <v. Smith, 56 

2 . In an aCtion for a malicious profe- 
eution againft twa defendants, one of 
them alone cannot bring a writ of er¬ 
ror, Turner v. Brewer, 

M A N D A MnU S. 
r. When to be returned. 


321 

6 i 


ft* 1 v, • 


if-;. 


rights, cannot be joined in the*'##*® 
mandamus, Rex r v. Mayor of King ft mi* 
upon-Hull, * ; 

15. If judgment be given on an infof^^J 
tion againft a mayor for ufurpatlOBg^., 
the Court will not afterwards grant hi«&$l 

a m.!nfl,im u t J?* y* fli. Hull . 29 ^"''' 


a mandamus, Rex *v. Hull, 

MANOR. 

See Courts and Customs^ 


V U 


»v 


2. Mandamus to reftore a recorder, Whit- 

acre's Caje y 67 

3. A furrenderee may compel the lord to 
admit by mandamus. Brown <v. Dyer, 73 

4. A mandamus lies to grant adminiftra¬ 

tion to the next of kin , but not to a par¬ 
ticular perfon, Anonymous, 137 

3. “ Non fuit eleclus” is a good return 
to a mandamus, Reg. e v. Corporation cf 
Cornwall, 174 

6. The Court will grant a peremptory 
* mandamus after judgment for the 
plaintiff in an aftion for a falfe return, 
although a bill of exceptions was tender¬ 
ed at the trial, IVright e v. Sharp, 175 

J. Mandamus to tax lands equally, Reg. 
<v. Commissioners of Land Tax , * 2 06 

8. Mandamus to reftore a parifti clerk, 

who had been ele&ed by the parilbi- 
oners and difplaced by the parfon. Kid 
ns. Watkiifon, 221 

9. Mandamus to commiffioners of land 

tax to tax eflate9 equally. Dr. Butler 
v. Cobbet^ 254 


MANSLAUGHTER. ,; 

1. If a conftable arreft a woman illegally, 
as a diforderlv perfon, and coniine her , 
in the round Jaoufe, ^nd a perfon, en¬ 
deavouring to releafe her from fuch*' 
confinement, fuddenly, and without any 
precedent malice, kill a man who is 
aCling by the command and in aid of 
the conftable, it is manjlaugbter only* 
and not murder, Reg . -v. Toolcy et aL 

24* 

2. If a perfon be convi&ed of manflaugh* 
ter on an appeal of murder, the king 
may pardon the burning in the hand. 
Smith v. Bowen, 

MANU FORTI. 

A convi&ion of forcible entry quafhed 
for want of manu forti, Reg • nj. Baker 
et al. 233 

MARRIAGE SETTLEMENT. 

Settlement to hulband and wife for life* 
remainder to truftecs for years, An~ 
drews *v. Stro wd, 88 


10. A mandamus fetting out the year in 
figures is good, ibid. 255 

XI. Return CO a mandamus , Anonymous, 

26$ 

X2. A return to a mandamus to reftore a 
capital burgefsf 11 that he wrote a 
libel to one of the aldermen, 
** and thereupon confented to be 
fl turned out,” is bad ; for a common- 
council cannot try a libel, and a reiig- 
nation by parol muft be certain, Reg. 
ns. Lane . 270 

13. Return to a mandamus, Rex v. Low- 
ton, 301 


MARSHAL. 

1. In what manner a prifoner in the adlual 

cuftody of ike marfhal may be charged 
with a new lust in Vacation time. Ano¬ 
nymous, 4 

2. See farther, ibid . noth, 

3. A remanet in cuftodid charges only the 
marfhal after an efcape. Anonymous, 4 

4. The queen's debtor in Newgate turn¬ 
ed over to the marfhal, Reg. ns. Smith, 

97 


14* Two perfojis claiming in different 
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perfon committed for faying mafs is 
intitled to ba bailed, Rex <v> Townjend, 

<: \ 327 

.*./ MASTER and SERVANT. 

¥• If a fervant authorized to manage the 
cafti tranfattions of his mafter take a 
'honker's check in (lead of cajh, for a bill, 
and give a receipt, and keep the draft 
.an unreafonable time, and the banker 
;*'< fail, the mafter is bound by this adt of 
r'' his fervant, Tborold *u. Smith, 71 

If the feiVant of a common carrier 
. accidentally lofe £oods intruded to his 
V mafter to carry, the mafter cannot 
. maintain an adtion a gain ft him for the 
value, unlcfs he can prove negligence, 
and has paid the money to the owner. 
Savage *v. H r althcw, 135 

3. The 5th of Eliz. c. 4. extends to co¬ 

venant fervants, if in huJbandiy, Reg. 
•v. Cecill, 2 65 

4. Juflices formerly could not make an 

order on 5. Eliz. c. 4. to pay lervants 
wages on the oath of the fr-jant , llc%. 
v, Cecil 7 , 206 

. 5 . But fee 20- Geo. 2. c. ir;. by which, 
in the cafes within the 2d, the juftices 
are empowered 10 examine the f.ivant 
upon oath, and make an orda tnera n 
. k for the payment of wages ; and by 
' 31. Geo. 2. c. 11. 1. 3. this power is 

extended to tne cafes of all fervants in 
hufbandry, though hired for leis time 
than a year, ilia. 267 notes. 

6 * *The mafter of an apprentice is bound 
to keep him both in ftcknels and in 
health, Rex v. inhabitants of Hales 
Owen, 278 

.7, In what cafe the abfcnce cf a fervant 
during part of the year will not pre¬ 
vent his gaining a fettlemcnt, Rev 

W*PP» 34 1 

• 8. A feryant is fettled in the parifti in 
which the fervice is peiformed, Gra - 
nsenj *v. FcvaJham, 3^- 

9* An apprentice cannot hire himfclf as 
tjervant, unlefs his indentures are le- 
f fi a % cancelled ; flating the declara¬ 


tion of the mafter that they mtrt 
burned, is notfufticient;but the juftiee*,T 
from this evidence, may find the fatl," 
Aitmy Crufis v Barfly, 36,5 

jo. Receipt given by a fervant is nod’.f* 
chargc of a debt, without Ipctial au¬ 
thority, Ther old v. Smith, 87, 88 

*1. Where the mafter pays money he is 
no evidence ; contra of a fervant, 

Theobald V. 7 regotl, 261 

« 

MAYO R. 

See Bribery, Judgment, London. 

MERCHANTS and JOINT- 
MEKCHAN T S. 

1. A merchant biought an adion of ac¬ 
count agauill his jartor , and charged 
him as tea ever of divers goods and 
merchandizes. The plaintiff had judg¬ 
ment quod cvviputet, by default. The 
defendant pleaded before the auditors, 
and the plaintiff' demoncd to the pic.a,* 
any] judgment for the pLintiff. On a 
motion in art ell of judgment. 

Chief jtjhce , laid, the defendant 
Ihould have been charged as bailiff, 
but he Ihould have demurred to the de¬ 
claration, and cannot take advantage 
of it after judgment quod computet,Bur¬ 
den r v . Tbutte, cited, 1*87 nett 

2. If a bill of exchange be drawn on A . 
without mentioning at what tiipe it is 
to be paid, a pa?ole ptcmtje by the 
drawee to pay it at any jnbjequent day, 
js a good acceptance within tne cuilom 
of merchants, li'ulker <v. Atwood, 190 

MESNE PROCESS. 

See Rescue. 

MILLIW E R. 

Whether a milliner be a trade within the 
re ft taints 0/5. Eliz. c. 4. Anonymous, 64 

MISDEMEANOR. 

j. The defendant, on an information for 
a mifdeincanor,is intitled,on pleading, 
to an imparlance until the next Term, 
Anonymous, ^ 

* 2 . it 
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It is a mifdemeanor in an officer, to 
take any thing from a pt doner in his 
cuftody, Rig. *v. John)Oil, 62 

3. Whether exceptions can be taken in 
arrcft of judgment of a mu demeanor, 
after the four days have elapftd and 
judgment Jt >ned, Reg. •v. Bt 0un, S6 

MISNOMER. 

1. Mifnomer avoids both judgment and 
execution, Lotd Ranbuty’s Caje, 94 

2. In what manner a pin of m Jnewer on 

an appeal of death (ha! 1 b~ tiled, 2 rung 
•v . Slauvbtnjot , 218 

3 . “ Samuel” and “ Simul” fhallbein- 
tended'the (amt names, 1 im v A'JIjh , 

284 


M O D U S. 

See TYTHfcb 

\ ;r* lus uncertain, &c. is void. Startup 
*v Hcdindge, 60 

MONEY. 

*V* Mas £ *.a and Su iv\kt. 

1. An)* perfon fued in an aftion of debt, 

covenant, or any other aftim*. on iny 
policy of aifuranCJ, may bring ino 
court any fum or fums of money, and 
if the plaintiff (hall refufc to nccc.pt it 
wiih full colls taxed in full dlfcharpe, 
and the j'ury lhall not afiets above tne 
fum, the pkuntiA lhall pi) the co is, 
Anonymous, 270 n tis. 

2. The Court will not fet afide an cv*- 

cution on a warrant of atto nev, on a 
faggellion of gbeing for money lent .o 
a married woman and an infant, 1> a - 
mond *v. Rowland, j(*7 

MORTGAGE. 

1. Where an old mortgage fliall be af 

fets. Anonymous, 5 

2. A perfon who has mortgaged a copy¬ 

hold eftate is not a competent * units 
in an ejectment concerting u, A» 1- 
mous , » 1 d 4- 


MURDER. 


i< 


See Appeals, Indictments** 
and Manslaughter. 


« 


1 . In murder, a difeourfe antecedent 

the fadl may be given in evidence 
2 oung v. Slaugbttrjord, *. 2*J 

2. By 1. *Jac. 1. c. 8. f. 2. every perfon 

who (hall (lib any perfon that hath not 
then any weapon drawn, or that hath 
not then fiift (trickcn the party which " 
(hall fo (lab, although not done with 
malice aforethought, (hall be adjudged 
guilty of wilful murder: out it is pro¬ 
vided, “ theft this lhall not extend to 
4 ‘ any perlon, who, in keeping aid 
*' prtferving the peace, (hall chance 
“ to commit manslaughter, fo as the 
4 ‘ faid manflaughter be not committed 
“ willingly, wilfully, and of purpofe, 
“ under prete\t of keeping the peace. 
Rig. v. 100 ry ct al. 247 notes. 


3 liar-ex 00 d and another perfon went to 
the lodgings of Buckner in Drury-Iane, 
and when they were in the lodgings 
the afliilint took down a fword in the 
icibbard, which hung in the room, 
and (lood at the door of the chamber 
with the fword undrawn in his hand. ' 
anc kept the door to keep Buckner from 
£ 01 ig out until tncy could bring a bai¬ 
liff to arrell L uhter for a debt which 
he oved to Harwood ; whereupon* 
upon lome dikouifc between Buckner 
and IIu wood, I ucf ner took a dagger 
outef his poiktt, and (libbed Har» 
w r l end h.,lled him. Buckner was 
mencted on the (latutc 1. Jac. 1. c*8. 
and after veiy elaborate argument 
judgment was given foi the pnfoner* 

ibid , not is . \ 
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\ 

1 No new trial after two concurring 
>crdi£U, An*ny nous, * 

Kk 3 2. The * 
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4. The unavoidable abfence of a material 
witceftris ground for a new ttial,Anony- 
moui, m l 

3. The Court will not ealily grant a new 

trial after a view, ibid . 1 

t 

4. If a profecutor remove an indictment 

found atleffions into ihe king’s bench, 
and the defendant obtain a mjt pnus 
from the attorney general, and cany 
it down at the next aiiizes by provijo, 
without leave frfl obtaintd from the 
Court , and is thtreon acquitted, the 
Couft will grant a new trial, Reg . v. 
Sir Jacob Ranks, 33 

3, The Court will*not grt*nt a new trial 
in battery on account of the able nee of 
one witnefs, if the party could have 
had another to the fame faCk, Coder ojt 
•v. Smith , 5 2 

6* A letter written by the father of a 
plaintiff to each particular juryman re¬ 
questing hi* attendance on the trial, 
and protefiing tnac be will take it as a 
great obligation to hiinfdf. Sec. is not 
a ground for granting a tew trial , if 
the defendant had fullic ient notice of 
fuch a letter having been written to en¬ 
able him to roov c for a trial at bar , 
Herbert v. Shaw, 111. 11 d 

7. Iroprifoning the oppofite partj’s wit¬ 
nefs is ground for a new trial, Davis v. 
Dover ill ., 14 1 

B. It is no ground for a new trial that the 
fojlea is partly deilroyed, Fowlert <v. 
Ektns, 206 

NIHIL. 

1. Where, on a mhilduit, judgment is 

VO be given mjlanter, A .onymous, 2 

2. On a nihil dust to a quo mat ran to in¬ 

formation, the judgment is quod cojia- 
tur, Reg • *v. lyrrill and Barber , 235 

j. If an elegit be executed for part of die 
judgment on t tie goods of the defendant, 
and a mhrl returned as to his lands, the 
plaintiff may have a ca.Ja. for the re¬ 
mainder of the debt ; for an elegit on 
a mbtl returned, is nothing more than 
* fieri facias , Beacon <v. Ftck, 311 

NOLLE PROSE QJJ J. 

I, To (hew a nolle profequi entered on the 
indictment, will not maintain an action 


for a malicious profecution,.dating (hat 
the plaintiff was thereof lawfully diju 
charged, Goddard *v. Smithy 56 

2. For a nolle proftqui does not, as an ac» 
0«r//tf/does,dilcfcarge the crime ,butonly 
puts the defendant without day, ih . not is. 

3. Where the caufe of demurrer to a de- 
cliration is, that the counts are impro¬ 
per h joined, the plaintiff cannot enter 
# a nolle profequi as 10 fome, and leave 
others remaining, Tate *u. Whiting , 

196 notllm 

NON ASSUMPSIT, 
Ste AssuMrsi 1. 

NON-CONFORMITY. 

A motion In arreftof judgment 01123.Eliz. 
c. I. lor not coming to church foi 
eleven months, ulncrjmcuu 45 

NON DAMNIFIC A TITS. 

A general njn dani'\ifica*u% to particular 
afhgnuicuc*, Aucujuiouiy 78 

NON-FLASANCE. 

In an indiClmcnt for non-fe.ifwee, <r con - 
“ tra pacem” l- not ueceilary, Ancny- 
mrus, . 55 

NON-PROSSES and 
CE bSAF PKOCLSSUS. 

The praClice of entering non-projjes and 
ceflat proccfui di(approved, Goddard v. 
Smith, 36 

N O N-R EPAIR. 

1. A declaration for non-repair of fences 

ftating that all tenants and occupiers had 
been ufed to repair them, is good, Starr 
*u. Rookby , * 168 

2. In an a&ion on the cafe for not re¬ 
pairing a private road leading through 
the defendant’s dole, it is fuHicient to 
lay, that the defendant, as occupier of 
the dole, is bound to repair. 

Rider v. Smith, cited 168 notes. 

N O N- 
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I 


NONSWIT. 

A tlonfuit in an appeal is peremptory. 
Smith v. Bowen, 216 


NOTE OF HAND. 

A no*e figntd 41 for felf and partner/’ 
binds *he partner. Smith <v. Bailey, 

401 

NOTICE. 

x. Form of notice of bail, Anonymous fz 

2. Where notice is neceflarv or not, for 

breich of performance of a condition. 
Smith *u. ——, 48 

3. Writ of error for a fuperfedias without 

notice. Anonymous, 107 

4. If it appear on the trial, that the tref 
pafs, howe\er fmill, was committed 
after notice , and the jury give lefs than 
forty (hillings damages, the judge is 
hound , under the ftatutc 8. & q Id ill 3. 
c. 11 i 4 to certify ihat the trelpafs 
was wilful ind mJicious, in order to 
in'itle tli- plaintift to nis Full cods, Rty - 
ncius *, hilaat Is, cited, 19 $ net is 

5 No perlon fti-dl g^in a fettlement by 
d( livery and publication of notice, St 
Alban's <v. St Botolpb's , *206 no is . 

6. Notice mul be riven in a trial by 

provifb, Rue 1 Uiln-i, 237 

7. Execution executed after a writ of 

error allov.ed, though without jo 1 1, is 
Jupcrftdable ; but notice isnectfliry to 
bung the party into contempt, Atony 
mous , 2jZ 

8. Service of notice for attachment for 

not performing an award. Rest o Adh 
and bis If ife «./ al . 396 

NUISANCE. 

1. Of nuifmee by new buildings, Lc 

Anonymous, 7 * 8 - 

2. There cannot be a nuifance to a fair, 

market, or franchife, tltd 67 

Sed queen. 

3. The Court never quaflies an indict¬ 
ment for d nuifance on motion, but the 
defendant mult demur, tb.d 303 


4. Perfons inhabiting houfes belonging 
to Barnard*s*Inn are liable to an In¬ 
dictment for not repairing tne pfcVe- 
ment before their doors^ although tm 
Society have time out of mind paye 4 “ 
the Itreec, Rex <v. Dobbins, 317 

• V i 

f 


O* 

OBLIGATIONS. 

See Bon 

Obligee makes obligor executor. Sec . it is 
a releale of the debt, Wangford*v.Wmng- 
foid, 38 

OFFICE. 

x The office of a clerk of the peace is a 
freehold, Reg. <v Clerk if the Peace of 
C uml erland, 8* 

z I he Court will not grant an informa¬ 
tion for refilling to accept the office of 
common-councilman ; but the corpo- 
ration may, by a b>-law, inflidt a pe¬ 
nalty *or fuch refusal. Anonymous , 132 

3 ml nbitint of a particular leet is 
not thcrebj exempt from fervmg the 
office of high constable of the butt- 
ared, Reg a Jennings, 21 £, 22 7 

ORDERS OF JUSTICES. 

x The feffions cannot commit a roan for 
difcbe»ing an order of fihatton, but 
muff proceed ou his recognizance* Reg. 

«i ll ell , 59 

2 An 1 rder of filiation on the examina- 
tion of on juft ice is bad, though the 
adjudication be by two juihees, ibid. * 

3 An order of maintenance for an ex« 

ceffive fum is bad, thd 9 

4 A reputed father (hall be bound over* 

although the Older of baRardy ho 
qu ifhcd, ibid. 

5. An order for the removal of a certifi¬ 
cated pauper mull Ihcw that he was act 
K k, 4 * toaiijf 
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Caally chargeable, Reg.'v. Whiting, 
*' 65 

6. Oi’der of ba'ftardy confirmed in part, 
and guafhed as to another part, Bridge 
. ,'v. St. Mary-le-bonc, 63 

7/SeeaJfo Reg, v. Simmons, 136 

i , 

*8* Juftices of the pence cannot make a 
l x conditional order of removal, Oakham 
.,V *Vi Wbittlcfra , 171 

g. An order upon a reputed father to pay 
fo much until the child is ten years old, 
< ; and then fo much as an apprentice fee, 
• is bad, Reg, v- Atkins, 172 


the parifhes taxed are within' 1 
dred \ and therefore if it only flat# * 
them to be within the county it is bad ; , 
for by the 43 .Ehz. c. 2. it is thefeffions 
only that can tax the county, if the hun• 
dred is unable to afford relief, St. Bent~ 
diet v. St. Pcter 7 s j n Norwich, 269 

20. An order of feflions quafh^fc becaufc 
too gerxrA,Rexv.Walderjbam,&c.i 80 

2f. Older of baftardy need not fay that 
• the child is chargeable, Rex v. Gribhle 9 

*93 

22 See alfo Rex v. Wentworth % 306 


ip. An ord£r on a reputed father, to 
pay the child fo touch, <pnd the mother 
■ fo much a week, for ten years, is bad, 
Reg* V. Collins, 178 

tl. The juftices cannot make an order 
on the overfeers to pay a lurgeon’s bill 
for attending a pauper, Reg . v. Bel - 
xim, 178 

12. Order to remove a man where he 
was bound apprentice, and ferved as 
, long as his mailer lived, ill, St. Alban's 
•v. St. Botolph's , 205 

' 13. Juftices cannot make an order of 
maintenance, except on complaint of 
the overfeers, Reg. v. Inhabitants of 
Puttenham, 222 

14. An order of removal dire&cd to A• 
faying, “ Whereas complaint has been 
, “ made by you," is good, Reg, v, 

Kidder minjler , 263 

j ,13. * € It appears to us, &c.” is a good 
adjudication in an order of removal.//;'//. 

16. An order of two jujilccs mod fhew 
fnc county in which it was made. Ano¬ 
nymous, 266 

*, .17. An order of removal directed to the 
officers of two parifhes, without fay- 
. ing which is to remove and which to 
- receive, is bad, Binfield v. Banftead, 

: • 268 

48. An order cannot be made to compel 
the hufband to allow to the mainte- 
* nance of his wife and family while re- 
fident with them, Reg, v. Davijon , 

ibid, 

.19. In an order made by two juftices to 
' tax parifhes in aid, it mull appear that 

r . 


23. And further Rex *\ Jenkins, 340 

24 An order of baflardy mud be on com¬ 
plaint of overfeers, Rex v. Adams, 294 

25. An order to pay fo much dilburfed 

for a baftard child, and other neceflary 
charges, is bad, ibid, 

26. An order to pav fo much to put 2 
baftard child apprentice, h bad, ibid. 

27. An appeal from an order of baflardy 

muft be to the next feffions, slid. 


28. An order reverfed is final to the 

parties, Sornctby v. Strcttcfi, 509 

29. Two perfons cannot be removed by 

one order, although to the fame parifti, 
if their fettlemtnts me independent of 
each other, Rex v.Ttcton, &c. 356 

30. An order appointing overfeers 
for the year enfuing*’ is good, Ren 

v. Inhabitants of Far low, 403 


ORDINARY- 
See Administrators, Criditors. 


ORIGINAL. 

1. A bad original is not‘helped by 

18. Eliz. C. 14. Anonymous, 2 

2. got the want of an original is helped 

by verdidl, ibid, notis, 

3. The Court will amend any dcfe£l in 

the original, arifing from the mifpri- 
fion of the clerk, ibid. notis % 

4. In a&ions by original, there muff be 

fifteen days between the tefe and the re¬ 
turn both of writs and procefs, Gately 
v. Gillingham, 260 

< OVER- 
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OVERSEERS. 


i Bastardy,Orders of Justices, 
Parish, Sessions. 


OUTLAWRY. 

1 • Difference between bail to reverfc an 
outlsunr and to reverfe a judgment; 
becaSPin the Erft cafe he is liable, 
for that it is in order to bnng the 
caufe to a trial; and the latter is to 
defeat the whole record, Laj ton's Cafe, 

59 

2. The Court will not affign Counfel on 

an outlawry in treafon, until the pn- 
foner has fliewed material eiror, Re%. 
*v. Lord Gujjiny 168 

3. An outlawry mull (late where the 
county-court was held, Rr%. v. Cope, 

*73 

OYER. 

in vhatc«fe st may be prajed, Anony- 
n vo, 343 



• PARDON. 

1 Infoi mation in nature of quo <xc at ta*to, 

judgment pir nihil dicit, and a captaiut 
pro Jim ; the hue is pardoned by tne 
ait of king // ill am , but not the c f- 
fence to a pnvue perfon, Reg v. Tu - 
nil and Barbu , 235 

2 Burning m the hand pardoned where 

one was found guilty oi manfl lughter 
on an appeal of murder. Smith v. 
Bowen , 254 

PARISH CLERK. 

Mandamus, Parishes. 

PARISHES and PARISHIONERS. 

See Paupers. 

v. An adjudication that a pauper was let ft 
Jettled m fuch a panfh is good, Reg . u, 
PThittng B % 64 


a. ParHhioners have a right to infpeft 
the panfh-books, Love v* Btntlqfrm 

3. Parilh books are of a. public uatttlty 

and concluiive evidence as to tfee 
matter of which they arc the pyopo** 4 
regiflers, Stainer v. Drotivoitb, £sf& » 
cited, . 134 notitd \ 

4. Mandamus granted to r< ftore a parilh- 

clcrh who had been eletted by the pa- 
rifhloners, and difplaced by the.par&u* 
Kid v, IVatkinjon, 221 

5. Parifhioncrs, is well as the particular 
perfons appointed, may appeal againfe 
an appointment of overfbers, Rex 

Fon eft , cite^, • 260 notu. 

6 A parifti-clcrk is not removable with¬ 
out taufe, Reg, v. Dr. Wall, 26 s 

PARLIAMENT. 

An indi&ment on a flatute, omitting to 
llate th e prorogation of the parliament 
at which it wis made, is erroneous, 
Reg v Hicktrwgill , 113 „ 

PARSON. 

See Parishes. 

1. A parfon cannot biing an action for 
tithes until he i» induited, Anonymous , 

46 

2 \V belli - * the fpiritua! court can take 
(Of 11171 t ji living to a parfon, 

\ m arc a nfcal , a tcoundrd fel- 
1 >* , And will fwcar any thing,’*' 

(j * ’ i. Bix'o , 77 

3. The fpiiitual court cannot entertain a 
libel for words cefLdtmg on a pat /on in 
his profeflion, which do not impute to 
him any mifeonduft of J/nritual cogni¬ 
sance , Clerk v. Ft ice, 14Q 

4 A prohibition was granted on a libel 
for faying, “ He his no fenie, is & 

** dunce and a blockheid. I wonder 
“ the bifhop would lay his hands on *• 
“ fuch a fellow. he deferves to hav* 

“ his gown pulled over his cars be* 
caufe a parfon is no* pumlhable in the 
fpiritual court for being a knave or a 
blockhead more than another man, 
Co\iter v. Pa jo is, cited , 141 notes. \ 

<>. Words 
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* 

j. Wbrda relieving on a parfon are not 
cognizable in the fointual court, uniefs 
the imputation, if true, would fubjedt 
him to eccleilafbcal ccnfurc. Clerk nj, 
Pnce 9 aoS 

< 6 . On an iiTue, whether a redtor had rc- 
£gned his benefice, the confeflion, m 
an anfwer m chancery, that he had 
jrefigned, is not fufficient to prove 
the fadl, without fhewing that the 
bifhqp accepted the refignation, Riley 
•v, Adams, 276 

7. Whether the fpiritual court can pro¬ 

ceed again ft a parfon for performing 
divine iervice apd preaching without 
a licence from the bifttop, D an, tec. 
of Wefminjler v. Dr, Herbert , 3 15 

8 , The parfon mull be afle fle \ for the 

poor’s rate on his tithis,as tne occupier 
thereof, although he his agieed with 
the tenant that he fhall rtu»n them. 
Cafe of Lambeth Paujb , 375 


€t not able to work, being of (of&f 
“ cient ability, (hall maintain eveiy 
*• fuch poor perfon, according to the 
'* rate as iluli be aflefled by the 
juftices of the county at their gene- 
ral quarter JeJpont , on pain of for- 
“ felting txv nty Jhtilings a month, n 
Reg. *v. DanjtJon, 268 

5. A pauper (hall not pay coils for not 

going on to trial until he is difp&u- 
,perea, Gough <v. Stmpfon t 277 

6. An indidlment will not lie for con- 

fpiring to burthen a parifh with a pau¬ 
per, R x v. Ed-^ards et al. 386 

PECULIAR. 

See Bishop. 


The appeal from a peculiar is to the arch - 
inPiop, and not to the bifhop. Anony¬ 
mous, 6 


PARTNER. 

A note of hand figned €t for ft If and 
partner,” binds the partner, in ith u. 
Bailey , 401 

PARTY. 

X. An imparlance ought not to be grant¬ 
ed, unlefs prayed by the party. Ano¬ 
nymous, z 

2, A party cannot quafh hia own urn 
without cauit, .bid 3 

PAUPERS 

Set Ciders or Justices, itsaioN , 
S&TTUMIM 

1. An adjudication that a piu-ier v ns 

jaft fettled in fuch a parifh, is good, 
Reg . t . Whiting, O4 

2. An order for the removal of acertiiic<*t- 

ed pauper muft (hew thit he was actu¬ 
ally charge ible, ibid 65 

3. Paupers, in what cafes difpnupeicd, 

Am*)men*, 84 

m, fey 43- Elm- c. 2. f. 7. " the father 
and grandfather, and the rnothci and 
•« grandmother, and the chi T diLn of 
*4 every poor old, blind Ian e. md 
impotent perfon, or other jciiua 


PENALTY. 

A corporation may, by a by-law, in¬ 
flict a penaln for rtfufinp to accept 
the office of common-councilman, Ano~ 
nymous, I 

fERCUSSIT. 

The word percujpt implies a battery i 2 'oung 
sc. 6 laughterjord, 229 


PERJURY. 

1 An indictment for perjury found at the 
1 flions in Norfolk , Hating that an aft 
u done at Wejlmwjhr m the county of 
M 'iutejex , and that the defendant did 
commit perjuty at T heed in the county 
of01 is bad, Reg . *v* Gunn, 66 


2. Inoidlment mav be found at th efejffons 

foi per jury and barratry , tend. 67 

3. But fee thia fubjedl more fully dif- 

c uiled, ibid, notu • 

4. To e\tort money by means of a threat 

to md & the parry for penury is an in- 
didlable offence at common law, Reg, 
v. WcoJuai d, 137 

3 An infant of any age may be fwom 
ad a v> iu ifs, if he is confcioui of (he 

danger 
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> dftngey of perjury, Young v, Slaughter - 
'ford, 2 28 


PLAINT. 

See Escape. 

If a plaiid be levied againft a feme fill in 
an inferior court, and (he remove it 
by habeas corpus and put in bail as a 
feme fole 9 yet if the plaintiff declare 
againft her as fuch, (he may plead *0- 
•lerture in bar, hthcungton r v. Reynoldr 9 

14* 

PLAINTIFF 
See Defendant, Sheriffs. 

What time a plaintiff has to declare in a 
remanet*in cufiodia, Anonymous, 4 

PLAYS. 

See Stage. 


PLEAS and PLEADING. 
See Abatement. 


1. Plea in abatement mud be within four 

da) s. Anonymous, 2 

2. Not allowed after a general impar¬ 
lance* ibid, 

3. But may be pleaded after a fpecial im¬ 
parlance, ibid netis • 

4. A bad plea cannot be taken advantage 
of after ifTue thereon and verduft, 

ibid, 2 

Defendant, on an information for a 
nufdemcanor, is intitled, on pleading, 
to an imparlance until the next Term, 

ibid. 5 

6. Prohibition to the admiralty for refu- 
fing a plea of elaim of property, 

ibid . 6 notis. 


n. Where a prohibition (hall go, if they 
/ refule a pica of the ftatute of Limita¬ 
tions, *btd, 

t. To trefpafs for an injury done to the 
< plaintiff by thj defendant’s pig, a 
plfa IN BAR, that the plaintiff im¬ 
pounded and detained the pig, without 
laying, <f and 1UU detains/* u good; 


and the plaintiff’ being bottndMhfc fasteff 
the thing diflrained at his peril, 
not reply, that the pig efcajmt 
againft his will and content froth |bh 
pound ; but his remedy is by writ *18 
parco frafto, Jof per u, Eadowes, Jt-i 

9. A plea mull anfwer the whole dccla^ 1 

ration. Anonymous , * 34 

10. In an adtion of affault and battery* 
a plea of no affault within fix years 14 
bad; for the ai. [ac. t, c. 16. limits 
it to four years , and the ftatute muftbe 
precifelv, and not argumenfttivelf 
pleaded, Blaikuore v, Tidderly 9 38 

11. Son affault iJernefneis not a good plea 

where any time intervenes between the 
affaults 9 or where the fecond affault is 
exi effiuCj Cockcroft *v. Smith , 43 

12 On a record, on \ iew, of a forcible 
detainer, the party may plead three 
years quiet poffeffion, Layton's Cafe, 47 

13. Sure facias againft feveral terre- 
tenants, they cannot join in a plea, but 
ought to plead levtrally, Siuatne *v, 
Ste *ins, 

14. No piohibition until plea to the ju- 

nfdidtion i» leiufed. Anonymous , 70 

15. The attorney geiu ral, by Jign manual » 
nny eoifcL the plea of not guilty in 
high treafon, Reg *u. Lady Oglethorpe » 

114 

16 If to a writ of error on a fare facias 
agunft bail, the defendant plead 
in n Jo eft erratum , and aflign the want 
of a Jure Jact as for error, tne plea 1 % a 
confefhon of the error; but the Court 
nny award a certiorari for the infot* 
xnation of the Couit, Lawn *v. Saw*- 
bridge, I43 

17. If a fuit be inftituted in an inferior 
court againft a barge mafter, and tht? 
bailiff, by procefs from the court, at- 1 
tacn one of the defendant’s barges whiKs 
his fervant is navigating it, and the fe*v- 
\ant, to releaft the barge and its catv 
go, give the bailiff a bond condition*- 
cd foi hiS mafler’s appearance at thH 
next court, it is a legal bond, and can¬ 
not be avoided bv a plea that the bai¬ 
liff had no right to take it, or that aft 

wm 
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was taken by durcfs, Sumner <v. Ferry - alledged and not travcrfed is adnijf- 
metn, 1 201 ted, Nicbolfon v. Simpfon , 336 


18. Statute of bahkrupts pleaded ill* 
Hull v. Holliday , 207 

jp. Qn an appeal of death, a pica in 
abatement, that the place at which he 
was dated to be coinmoi.mt is mif- 
named, need not be vended by affi¬ 
davit purfuant to 4 & 5. Ann. c. 16. 
Young *v. SlaugblLrfordy 217 

20 . In what manner a plea of mjnntrtr 
on en appeal ot death {lull be ti if d 

ibid. 21 8 

21 By 4. Ann. c.*i6, f. 7. it is pro\idcJ, 
that nothing in thi c ait bjc'-e corf n 1 d 
ihall extend to apj eals or lndiflnunts; 
but by a fubfequent ci iu(c, f. 11 it is 
enabled, “ tb »t no ddatoiy pica (hall 
«« be icccivcd in any court of record, 
€€ unlcls the party offer v fuch plei 
do, by affidavit, prove the trut \ 
4 ‘ thereof, 01 (hew fon c p.nhahl 
«« matter to the Cc j-t to in ’ucc tn 
«« to believe that the fart of fuch di 1 >- 
** tory pita is true.” And it has lit n 
determined that .1 pi a 11 abat^me t 
for a mtfnomer of tne place of rei.d . cc 
in an indidment - uft be verified ; for 
that the feventh it«f on of tl e ftatute 
docs not extend ti the elcienth, R*x 
nj. Gt ginger, cited, 21b no is. 

22. In trefpafs for taking cattV, a?li\ 
that the defendant as poikiLd < i the 
place where, aid took t^n da¬ 
mage fiaja /, i< g od, wituout flicwi 1 j 
further title, hut n ton v Bufi , 219 

* J. To an indirtncnt fir net ic* uiiig 
a highway, a plea fl.at the inhabit.11., 
of a particular diiintt ought to rep ui 
it, is an ad.'iff n tl.it t'cWiy u a 
highway, Jieg* L ga*i, 2 7 i 

314. The pla.ntifF cannot {1 ad a Jbam 
plea to a Jotcfacus quare e ccutter on 
non on a v rit of error, Fojler v. bur¬ 
den, 2 74 

^23. Pleadings in prohibition to th° cou t 

I of common council in London, coi.Cc n- 

I ing the choice of a comnon-tounc’l- 
Snan, Jtjjs qttt tam *v. Bolton, 285 

In pleading, whatever is materially 


27. To an etjfumpfit for fifteen pounds for 
woik and labour, a plea that the de¬ 
fendant gave the plaintiff a note for 
five pounds in f^tisfa&ion is bad. Cum¬ 
ber nr. Wade, , 342 


28. A deed muff be pleaded according to 
its operation in law, but otherwife of 

0 matters of faft, Crompton nr. Ward , 

34 6 

29. Korajf mp/tt and an ufurious contrail 

cannot be pleaded jointly, Bernard nr. 
Ftnjro fe, 3 59 


30. If an infeiior court refufc a foreign 

plea, it is a contempt of the fuperior 
courts, Brecon z>. Nrc/w, • 364 

31. Where a genenl non damnifcattis 
may be r leaded to a bond to fav*» 
harmlcfs; or rot. Anonymous, 78 

3- Of pleading *he cuffom of a manor 
to levy a debt, &c. by leaart facias , 
- ih r 'i - v . JatZiS , 14^ 

33. Admitiince by plead! 'g to .an ill in- 
dii^ "ent docs i.ot make it good, Rrp 
z Joint gs, 2 27 

3a PI a,.in abatement muff be at the com¬ 
mencement of thefuit, Lrydadsv.Smith, 

403 

33 If the warrVr of the rhrt be fued by 
an attoriK v in the ling's bench in an 
si ft 1 on fii’ an efeipe, he may plead 
that he is an ofhcei of the common pleas, 
Tn rjord j. Hugging 404 


36* In a plea of foreign attachment, to 
cl lit o 1 bond, it muff b rt averred that 
the morey attach d was parcel of the 
mo n entioned in the condition, 
*jol 1 or %. U /l$ 4 10 


P O O-R. 

& t e Paupers, Orders,*#*/ 

£>E1 I Ll Vi F Is i S, 

1. Juffice c cannot ordei maintenance of 

poo., but on comjhnt of the over- 
icwis, Rig. it. FuU nbam , 222 

2. Appe 1 from a pool’s mte muff be to 
the 1 ext ft (lions uf r tr the allowance of 
tuc rate, Reg. <v. 6t. Giles's Farijh, 

259, 260 

FOR. 
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A T A It E OP PRINCIPAL 

PORTERS. 

See London. 


'• VV'^ 


a. rf a tenant in tail,, with retnt 
tail, levy a fine far conufance t 


PORTIONS. 

Where double portions are given to 
daughters, the lefs portion certain and 
the greater on a contingency, which 
happens after the lefs portion is paid, 
yet the daughters are intitled to the 
fubfequent provifion, Sa-jille v.Saville, 

3*7 

POSSESSION. 

In a declaration it is fufficient, as againft 
a wrong doer, to ftievv ptjjejjion only ; 
but in a plea it is neceflary to fet out a 
Rrift legal title, Stroud *v. Birt, &c . 
cited, 220 noth. 



POSSIBILIT 


v 

A m 


A. B. and his heirs in order ttf 
him tenant to the praecipes without 
daring the ufes of the fine, $ 

hold veils in A. B. j and therefore^ 
writ of entry be brought againft mitt*, ^ 
and he vouches the cognimr of the fine*.,' 
the common recovery thus fuffered is! * 
good. And note, Depofitions taken , 
in Ireland may be read on a trial ip Eng- ' 
land to prove the record. Lord Alt ham 
*iu Lord Anglejea, 210* *. 

PREROGATIVE. 

The queen’s debtor in Newgate turned 
over to the Marfhal, in order t6 
charge him in B. K. at the queen*® j 
fuit, Rrg. v. Smith, 


A poflibility clothed with an intcrcft is 
devifablc, B,-anker v. Cook, 127 notis 

POSTEA. 

1. Before one moves in arrefl of judg¬ 

ment, the pojlea ought to be in court. 
Anonymous, 3 

2. Not to be altered after it is filed. Ano¬ 
nymous 9 3 

3. In what cafes the poftea may or may 

not be amended, ibid, notts. 


PRESCRIPTION. 

1 

A capital burgefs cannot be disfranchifed:' 
for preventing the corporation from: 
receiving a toll pretended to be due t 
it by prefeription, Reg. v. Vicars, 214 

PRESENTATION; 

1 

S/v Institution, &c. 

PRISON and PRISONERS. ' 
See Escape, Soldiers. 


4. It is no ground for a new trial, that 
the poftea is partly deiiroyed, Fo-wbert 
•v. Ekins, 207 


1. A prifoner cannot be retaken on ait 
cfcape, if the plaintiff has difeharged 
him. Anonymous, ' f 


POST-OFFICE and 
P O ST-MASTER. 

j. Action on the cafe will not lie again II 
the pofl-mafter for the lofs of exche¬ 
quer bills and letters delivered in at an 
under-office, Lane v. Cotton, 12 

2. Nor will it lie againfl the pofl-mafler- 
general for a b#nk-note flolen by one 
of the forters out of a letter delivered 
into the poll-office, IFbitfieid *v. Lord 
Dejpenjer % cited, • 18 not is. 

PRECIPE. 

X. Tenant in tail and remainder man join 
in making a tenant to the pr*eupe, who 
vouches them jointly, and they vouch 
over the common vouchee. Page *v. 
Mayzvard, b 1 


2. Nor can the fheriff retake a prifoner ’ 
after a voluntary efcape, ibid, noth., 

3. In what manner a prifoner in die 

actual cuflody of the marfhal majTlip * 
charged with a new fuit in Vacatiqi n 
time, oul \4 

4. See further, ibid, notify 

5. A perfon refident within the walls of 
a prifon may be detained, A no ty mo,us, 4 

6. A prifoner difeharged by the ftatuto 
of 2. Ann. c. . and after arreded foe 
a debt of above one hundred pound**' 
due before the difeharge, muft firijOr.- 
fpecial bail, Cragger v. Glover, '3$ .7 

7. If a juftice commit a perfon for fa 
ihrr examination, the officer is indict¬ 
able for not carrying him to prifolri; 

although , 
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although he produce the prifoner on 
the day of the neat examination, Reg. 
%r* Jobnfom $ 62 

9 * It is a mi6emranor in an officer to 
take any thing from a prifoner in his 
cuffody, ibid. 

j. The (heriff is liable for the efcape of a 
prifoner committed to the gaoler, Reg. 
*/♦ Bekuood , 80 


fO. TKe (heriff however may bjing an 
■ a&ion for an efcape againft the pri¬ 
foner before he has paid the money. 
Sheriffs of f*or notch <u. B) adjLavo, 

ibid. 13c uotu , 

* < 

|i. Imprifoning the oppofite party's wit- 
nefs is ground for a new trial, Dazns 
*u. Daver ill, 141 


jj. Whether an aflion on the c t ,fe or 
trefpafs *vi et armi f, mull lie for caufing 
a perfon to be arrefted and carried to 
prifon without caufe, Bour den <v. Alio - 
way, 180 


13. If a prifoner efcape from a commit¬ 

ment under an order of chancery for 
hindering the execution of a decree, 
he cannot be retaken on an efcape war¬ 
rant under the ftatute 1. Ann. c. 6. 
Paine's Cafe, 279 

14. A prifoner who efcapcs and returns, 
is in lawful cuftody, Anonymous, 341 

45. A declaration againft a prifoner muff 
be delivered perfon ally or to the turn¬ 
key, Groneboufe <v. Cleaver, 357 


j6. In what cafe a prifoner out on a 
day-rule may be taken on an efcape 
warrant, Wi}kmfon t v. Matbeixs , 366 


PRIVILEGE and 
PROTECTION. 

1, Privilege from arreft, where not al- 

, lowed. Anonymous , 79 

2, An attorney in cuffody carnot plead 

privilege, Alderman or. Cutting , 293 

3, See alfo Anonymous, 3Q2 

PROBATE. 

Ihe Wil is. 


PROHIBITION. 

1. Muff be on fuggeffion. Anonymous , 5 

2. May be granted after fentenct % in all 

cafe& where it appears on the face of 
the proceedings that the court below 
had no jurifdi&ioh, ibid. 5 

3. May be granted on a fuggeffion of a 

matter which does not appear on the 
face of the libel, ibid* 

4. Wherever it appears on the face of 

the proceedings, that the fubjett matter 
was not within the jurifdtehon of the 
inferior court, a prohibition (hall go, 
although fentence below has been pro¬ 
nounced, sbid. 3 nous. 

5. Cafes referred to, of prohibitions after 

fentence, ibid. 6 not is • 

6. Prohibition to the admiralty for re- 
fufmg a plea of claim of property, 

ibid. 

7. Where a prohibition (hall go if they 

refute a plea of the ftatutc of Limita¬ 
tions, ibid . 

8. No prohibition, until plea to the ju- 

rildiction is refuted, ibid. 70 

9. Prohibition in fcandal, HoJLtns v. Lee , 

112 

10. If an inferior court has cognizance 

of the aftion, a prohibition will not lie 
on a fuggeffion that the caufe of it 
arofe out of the jurifdi&ion. Anon j*- 
m-ws, 132 

11. A piohibition was granted on a libel 

for laying, •« He has no fenfe, is & 
u dunce and a blockhead. I wonder 
« r the biftiop would lay his hands on 
tf fuch a fellow : he deferves to have 
“ his gown pulled pver his ears 
becaufe a parfon is not punilhable in 
the fpiritual court for being a knave 
or a blockhead more than another 
man, Co^eter v. Parjons, cited , 141 

12. A prohibition granted for faying, 
** the has made her hulband a cuikold” 
on a fuggeffion that the words were 
fpoken in London , Sennet *v • King, 193 

13. The difference where you proceed 

in 
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in prohibition for damages, and when 
to maintain the jurifdi&ion of the com¬ 
mon-law courts, Btfrop *v. Eagle , 263 

I4. Pleadings in prohibition to the 
court of common-council m London, 
concerning the choice of a common- 
councilman, Jeff's qsu tarn Bolton, 285 

13. Prohibition to a libel in the fpiritual 
court for feats in the church, Clerk ns, 
Birch, 290 

16. The court will not grant a prohibi¬ 

tion after fentence, it the inferior 
court has juuididtion over the cauie, 
liar gill <v. Hunt, 304 

17. Prohibition in Ireland fgr tithes, 

S rafford z/. SSeale, 355 

t 3 . Prohibition granted for calling a man 
cuckold in London, it being tanta¬ 
mount to calling his wife whore, V cars 
*v. ff orth, 357 

19. Suggeflion for a prohibition amend¬ 
ed, Anonymous , 402 

20. A prohibition does not lie to the fpi¬ 

ritual court lor refuung a plea proper 
to the junfdifhon, ibid 412 


PROMISE. 

Set Declaration., 

I. Promife laid by the cxccutoi as made 
to the teftatoi, who hid been dead 
jeven years ; the defendant pleads non 
ajfumpfit infra fex annos; the plaintiff 
proves a promife to himfelf within four 
a cars; this does not maintain the lfTue, 
Green v. Crane, | 37 

3, If a bill of exchange be drawn on A . 
without mentioning at what tunc it is 
to be paid, a pirol promtje by the 
diawee to pay it at any fubftquent duy, 
is a good acceptance within the cuflom 
of merchants, {fatter <v. Atwood, 190 

3, Promife to the inteflatt and a promife 

to the admimflrator joined, remitt t 
damna in one helps it*, Tute Whi¬ 
ting, 196 

4. If an admiRiflrator dcclaie on two 
counts, one on a promife to the inref- 
tate, the other to himfelf, as adimni- 
ftrator, and be nonfuit, he (hall pay 
C01L for the whole, Jones v. IVtlfin, 

. 


PROMISSORY 

x. The Court will not change the 

in an a£hon on a prpmilloxy note* ? 

Anonymous , 1 Jp* 

2. A promiflbry note to pay on aenumtif 
bis mothe - is not within the 3, & 

Ann. c. 9. Garnet v. Clarke, 2S $ 

3. Dcclantion on a promiilbry note* 

Stephens < v. Carelrjs , 349 

a 

PROSECUTION. 

See Malicious Prosecution. 

P R O V I s b. 

See Trial. 


Qc 

QUANTUM MERUIT. 
See Assumpsit. 


QJJO WARRANTO. 

I. On a nihil dicit to a quo warranto in* 
formation, the judgment is quodcaptor 
tur, Reg. <v . Tytull and Barber, ajj 


2. In wh. t cafes the Court will grant in¬ 
formation quo warranto, Rex <v* Grouty 

*97 

3. See alfo Rex <v. Morgan , 308 

4. And farther Rex v. Nichols and Rad* 

chffe, ^24. 

5. Information quo warranto lies againft 
the flewaid of a court. Anonymous, 383 


\ 

RANSOM 

1. Of (hips is a fpecies oftalvage, and the 
owner* are bound by the contrad of 
the mailer, Anonymous f 6 

2« The 
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2. The captain of a captured vdTel who 
ranfoms f her at lea, and becomes a ho- 
ftage, may libel in the admiralty court 
aoainft the (hip and cargo for payment 
or the ranfom, Anonymous, 6 not is. 

e 

5. * Sid•vide alt ter 22. Geo. 3. c. 25. ibid. 

% 

• • RAPE. 

1. The flat. 13. Edw. 1. c. 34. declaies, 
that “ if a man do lavilh a woman 

• ** ma'rricd, maid, or other, when 

*• Ihe did not confent neither before 
“ not after, he (hall have judgment of 
•• life and member; and Ukewiie when 
h man 5 oth ravish a woman mar- 
«• ried, lady, ddmfel, or other, with 
•* force, although file confent after,” 

*7 

2. An aft that makes an offence by 

name, as rape, &c. to be felony, vir¬ 
tually makes all that aie prefent aid¬ 
ing and alftfting pnncipaL, though one 
only doth the fact, tltJ. 

3. In an aiiion of a (fault by a hufband 

for an intent to raviili hit wife, his 
wife is a competent witnefs, Anony¬ 
mous, 224 

RECOGNIZANCF. 

1. Procuring a wi on j <enuef or the tiial 

of an indiftment is a forfeiture of the 
recognizance, Aim ymon r, 4 

2. No capias lies on a recognizance in 

the common ph.a>, ibid- 43 

3. Judges of B. R. or C. B. may, b,- the 
common-law, take recognizances, 

itU s j 

4. Thefeffions cannot commit a nan tor 

diTobeymg an order of filiation , but 
muft proceed on his recognizance, Reg. 
n ». Weft, 59 

Sureties to keep the peace cinrot be 
difeharged, until the condition of the 
recognizance is perform d, R g. <v. 
herd Gec ge Howard, 109 

6. A recognisance to appear cannot be 
dfcba» s td uiiielo performed ; but it rnay 
be rejfiti.it, Reg. a/. Lord Drummond, 200 

7. Recognizance a record. Sec. Ruftsn v. 

Ridley , 223 

$. Appearance on a recognizance in 
B.R. muft be m perfon, and not by at- 
toi ncy, Anon, mom, 253 


RECORDER. 

If a recorder be liable to removal at the 
pleafure of the corporation, the chu- 
ling another perfon recorder is a decla¬ 
ration of the plcafore of the corpora¬ 
tion, Rex v. Major, &c. of Canterbury, 

4°3 

RECORDS. 

See Justices of Peace. 

1. On a record, on view of a forcible de¬ 

tainer the party may plead three years 
quiat pofleffion, Layton's Caft , 47 

2. Depolitions taken in Ireland may be 
read on a trial in England to prove the 
record. Lord Al’ham 1. Lord Anglefea, 

210 

3. Of removal of records by habeas rsr- 

pus, certiorari, or tccordari, Ethertngton 
•v. Reynolds, 142, 143 

4. A recognizance is a record where 
taken, and local, Bujlon -u. Ridley , 224 

RECOVERY. 

1. If tenant in tail covenant to ftand 
fcifed to the ufc of himftlf/fr lift , with 
remainder to the ufe of his fon m tail, 
and afterwards (u/Fer a common recozety, 
in which he is tenant to the praetpe, 
with (ingle voucher to other ufes than 
thofe in the cozenant to ftand fcifed ; 

1 hf recovery is good, and bars the 
iilne in tail; for the covenant to ftand 
fe fed made no alteration in the eftatc- 
taj, but conveyed a ba/c fe , defe iftble 
or v by the entry of the ifluc 111 tail, 
Macbel v. Clirk , 19 

2. If adonor receive a rent with a condi¬ 

tion to re-enter, a iccovcry will not bar 
it; ahter if the condition be to re-enter 
for non-payment of a fum in grofs, 
Pag e <v. Hay ward, 61 

3. A recovery iuffered of an eftate in fee 
fimple will not alter the nature of the 
defeent; and therefore if hufband and 
wife, he being fei(ed of l.mds in right 
of the wife by deiccnt ex parte ma - 
ternd, fuffer a recovery to themfeh es 
foi hje, with remainder m tail, rema ri¬ 
der to the right heirs of the wife, with 
a povycr to the wif j 10 ddpofe of the 
revet (ion in fee, and they die without 
iftuc, and without making any dilpo- 

fition 
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fition of the revertfon, the eftate (hall 
dcfcend to the heir of the wife exparte 
mater no. Abbot v. Burton , 1M 

4. If a tenant in tail, with remainder in 
tail, levy a fine fur conu/un e. dc. 10 
A. B. and his heirs in 1 rder to in Ae 
him tenant to the pi a apt, without tie- 
chnnjr the ufes of tfte h ie, the frc - 
hold veils in A B ; and thticfore if 1 
writ of entry be broui ht aean ft him, 
and he vouch the ergn „oi of the 
fine, the common iccovuy tnu* lulfei- 
ed is good—A ndnoti.D chuons 
tA<*n in Jrel nl nn\ b rt_ id on a mil 
in England to prove the record, Io>d 
An am a. Lot J Anglefu, 210 

U E N T R } 

Stf Lnt RV 

R I LEASE. 


4 

o 


Co-T c . 


R F 




MAIN O 

Li r 1t \ 11 \ 


t R. 


1 Rf rr n indc r-nin m J ten it in till 
loin 111 mak ng a ten int to in* ictfi, 
who vouches them jointlv, 1 id tl<\ 
\ouch Ovu the coi imon w Jv'iiw, P 
*l I Jay Liard, ' 61 

2. Settlement to IiuHnnd and wife for 
h f *, rerramil r to tiUlvwts to r jcifs, 
mi. 6// 


3. L’mit n t on on a condition p-cc dfit 

of a contingent reminder, is ^ <j 1, 
Hat d xvtck nr. G a//, ball , 119 

4. Where a remainder in fee L net lir- 
rable by tenant in tail, A no /ymous, 1 «.i 

£. Devife in remainder to A. arid !»»., 
heirs, and for default ovei, is a k*. 
Crumble v Jone j, 20/ 

REMANE T IN CUSTODIA. 

• 1. What time a plaintiff his to declare in 
a remanet in cujlod a, Anonymous, 4 

2. A remanet tn cuflodid charges only the 
marlhal after an efcap e, ibi l. 

a 

- Vox.. XI. 


REMITflT DAVtttJff 

• * tfk' 


See DamaOzs* 




Promife to the inteftate and a 

the idminiftrator joined, 1 emit tit 

to one ht’ps it, Tate u. Whiting, *96 , 

R L M O V A L? 

1. If a profecutor remove m indidlmeht 

fou d at fcfiiop- into the king’s bench* 
and the defendant obtain a mfi prtus 
fiom the attorney-general, and carry 
it down at the next aft zts # by pronrifo, 
n' e bjut leave firfi obtained from the 
Court , and it therdbn acquitted, the 
Court wid grant a n*vu tual , Reg. nr 
«S r Jacob Ltinks, 3 J 

2. \n ordcrfortheremovil of a certificate 
cd pauper nmft fluw that he wts actu¬ 
al 1 ) chaigeabl", R-g <v U r htung, 65 

9 II ibnrgd* tot lib delert the borough, 

Ji 1 u/ be > "moved fiom l»is ofiice, 

P l 1. 7 taelo y, 75 

4 The temovi! of a clerk of the peace 
u der the ft it ate 1 Jf ill a. Mary , c a 1. 
i*> not 1 c mvidion, but an order, and 
tie articles mull be ex hi oiled in witt¬ 
ing, 80 not is. 

9 Jn Hites of the peace cannot mike a % 
con 1 m il cntei of itmoval. Oakl atn 
Ubit/ufa, f 1ft 

6 If A 1 11 iv n d by certificate from B. to 
C tikes an apptentice, who fervtsouc 
hiitmc it C md lives two years, he 
cannot be n me ted with his matter, St. 

G /<j’j z. h tj budge, 2£>4 

7 Older to remove a man where he was 

bourd apprentice, and fened as loftg 
. •> I is ni ft r 1 vtd, ill, 6/. Alban's nr* 
tt.Lct IpVs, 20f 

8 No pi if n, who (hall fee lound ap*. 
p 1 ntiti bv any -Iced, wntmg or con* 
ti 101 w* u in, being fuft legally 
fj Jed. ft 11 be liable to be removei 
from tl.e pi ice in wmch he was fo * 
bound and has been refident forty day9, > 
In re Ion of Inch deed, writing, orcon- 
tratf not bung tr.de, ted oaly, tbid. ' 4 

APJ npHjte 


LI 


9t An 
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j). An order of removal directed to two 
parishes* faying, <f Whereas complaint 
** hat been made by yon,” is good* 
Reg* <v. Kiddftminfler, 205 

to.' 4 * It appears to us, &c. ,# is a good 
isd&niktthon in an order of removal, 
v t ibid. 

it. The removal of a child of three 
years old to the place of its birth, is 
good j bat it may be removed from 
thence to the pariih in which its father 
was lall legally fettled, St. Sa%tour's 
V. Citpplegats, 267 

12. An order of removal directed to the 
officers of two piriffies/wnhoutfaying 

l Which is to remove and which is to «- 
reive, is bad, Binfield v. Banjfead., 268 

13. An order of removal reverfed is final 
to the parties, Sov.erhy *v. Strettnr, 309 

14. A bond conditioned, that the oblieor 
lhall remove himfelf and his famds 
from a particular pariih, and not re¬ 
turn to live therein as an inhabit ait 
without permiffion from the obligee, is 

1 good, Shelton v. Sire, 340 

1$. Two perfons cannot be removed by 
one order, although to the fame panfti, 
?£ their fettlements are independent of 
each other, Rex v. Tutton , &c. 356 

RENTS, 

See Debt, Lease. 

REPAIR. 

a Highways. 

I, Action lies by perfons inhabring a 
ground floor again# the tenant ol the 

* garret, to keep the roof in repair, 
Anonymous, 7 

t. Copyholder bound to repairs ; the lord 
out! his timber, Rangi r *v. Ajomead, 18 


R E P L E A D E SL 


^ Jt 


Where an ifliie is wholly immaterial, the re 
mud be a repieader, Anonytnpus , 4(1 

REPLEVIN. 

1. If an attorney grants a replevin df his 

own goods, it is ill, frew******** * 
Cafe, 3* 

2. In r^pWin, the b*ing bailiff b tra-* 

Ycrfible, Trevilltan <v. Pine, 112 

3. A fp'cial avowry in replevin, Leg% 

v. Straduotcn , 203 

REPLICATION. 

A bid replication may deflroy the caufe 
of adlion, dr bbtjhop of Canterbury *v. 
milt, ^45, 14b 

REPUTED FATHER. 

See Bastard. 

RESCUE. 

1. IF a fh’rifl 7 f \ r er goods to bo refereed , n 
jtiri feu.n* lies again ft him after he is 
out of his office. Cl rk v. Withers , 

35 notis • 

2. An attempt to refeue will juftify an 

aQH lit, Anonymo is, 64 

3. But it mud be pleaded ; for ajuftifka. 

tion cinno* be given in evidence on the 
gj'reril iffur, ibid, not is. 

4. ftn a reform returned, a fmall fine may 

f*? im-oled, Rex «l. Vaux, 287 

3. \ refeue frrnn the bailiff on a tnefni 
prcecfs , while removing under a habeas 
err pm, will not excofe the ffieriff, 
Crompton v. Ward, 347 

RESIGNATION. 

Resignation of a benefice ill pleaded, 
Riley v. Adams, 27 6 


3. Not repairing a farm, Asojsjmo-s, 45 

4. Judgment reverfed for infufficicncy in 
an indifbnent for not repairing a high • 

t way, Reg. v* Inhabitants of Stratford, 

5^ 


RETURN. 

i. A conftable may be indi&ed for 44 on- 
“ lawfully, obftinately, and contempt 
“ tuoufly neglecting and ^efufing ,, to 
make a return of what he has done 
under a warrant of diifcrefi directed 

to 



V 


ACTABLE OP PRINCIPAL SlAV'TS*’# 


1 

to Mm on a con vision oa a penal ila- 

tUUf, Peg* ns, Wiat, 5 * 

2. Return of a mandamus ruled, 64 

%. A fiirefi&cias made returnable on Sun- 
Jay is Void, Prime <v Mujon, 120 

f *• N*f fait titans" Is a good return to 
a mandamus, Reg, <v. Lot potation of 
Cornwall, 174- 

5. The Court will grant a peremptory 

mandamus after judgment for the plain¬ 
tiff in an action for a falfe return, al¬ 
though a bill of exceptions was tendered 
at the trial, Wright v. Sbirpe , 175 

6. A return to a mandamus to reilore a 

capital burgefr, "that he wrote a libel 
** to pne of the aldermen, and there- 
“ upon contented to be tuincd out,** 
is bad ; for a common-council cannot 
try a libel, and a rt fignation by parol 
muft be certain, Reg, *v. Lane , 270 

7. Return to a mandamus , Rex ns, Low• 

ton, 301 

RIOT. 

Two Informations for riots in a corpo¬ 
ration qu ifhed, Reg. <v holey ct al, 100 

ROBBERY* 

If A. be affaulted and ftired in die hun¬ 
dred of H. but led tnence and robbed 
in the hu idred of C. the hundred C, 
* is chargeable. Cooper *v, Baftngft\e, 8 



2. Prohibition irtfcandil* 

SCANDALUM MAGNA'$j$l v 

The 'venue cannot be changed infeadja* 
lum magnatum without fpecfal CauffeJ 
Duke of Richmond nr. O/ww, *J4 

SCIRE FA Cl A 8. 

See Amind^ii it, 

» 

1. Judgment mull be revived b yfiire fb* 

eras, Anonygsous, • t 

2. Jf a ftieiiff fufFer goods to be refined, • 
fare facias lies again ft him after he is 
out of his office. Clerk v. Withers, 

35 nrtit, 

3. A five facias made returnable on Sun* 

day 1$ void. Prime nr, Mafin , 140 

4. A fare facias amended, T ns, Va+ 

'tafor, 139 

5 If to a writ of error on a feirt facias 
again ft bail, the defendant plead in nstlh 
eft erratum , and affign the want of Afidre 
facias for error, the plea is a confef- 
hun of the error; but the Court xttajf 
award a certiorari for the information 
of the Court, Lawn nr. Saw bridge, 143 

6. Penuc cannot be changed in fibre fee* 
aas upon judgment in eje&xnent, Pofter 
Burden , 2^) 

SFAMEN and SEA AFFAIRS* 
Sic Admiralty and Ships** 


S. 

SALVAGE. 

Ranfom of fliips is a I^cie-- falvage, 
and the owneis are bound by the con¬ 
trail of the matter. Anonymous, 6 

SCANDAL. 

See LlBRL and WORDS. 

* 

z. No fpecial bail in fcandal, Drake ns. 

49 


1. The ftatute 2 1. Jac. 4. c. 16. does npfc 
extend to fuits in the admiralty tffr! 
feamtns* wages, Anonymous, 

2 An hypothecation bond given at land 
by the mailer of a ve/Tel, for necefSt^ 
rie., to fupply damage done by ftrefs of 
wetther at fea, is good, Jobnfin nsp 
Shippin , JO 

3. Seamen employed in the river TJhuBif 
in the outfit of a (hipihay foe in. this 
admiralty fb^ their wages, although 
from a di&greement between 
owners they are difeharged while lyfo*, 
in the river, and although the voyage 
LI a fof 


0 



A TABlE CP PRINcfpAL MAXTOR*, 




fbr whicji they ■weir hired wea never 
performed, Qfman v. Wells t 31 

4. A I nit in the admiralty for feamens’ 
wages mall be brought within fix 

* 'yeara*fcftet the caufe of action arife*, 

* Hyde *>i Partridge, 43 

& 

J, But if the perfon entitled to fuch fu’.t 
be at the rime it accrues within age, a 
feme -covert ,non compos impnlo 1- 

ed, or beyond fea, he (lull be at liberty 
to bring fuch adHon within fix yt jr* a r t. r 
v iiach dnability has ceafed, * 4.4 nous . 

r 

S E IrS I 


delftn of king James I. in a 
Brook *v. HuftJer, 


court-leer, 

75 


<*' - ' • * \ i y ; \ 

4. Xhe fefHons eahnot'fcider 9^ sukaint- 
ftrator to refund any part of the fee 
wlrch the inteflate had received with 
his apprentice, Reg* v, SlfnJtfb f * «0 

5. See further on this fubje&Jfe' | <0»///. 

6. The ke^p^r of a houfe of ^Oorreflaog 

cannot be displaced by the felfioht 
without caufe, R~g. v, Jtp % flep, 165 

* J t 

7. The juftices at feflfon* cannot make an 

order on th? overfeers to pay a fur- 
geon’s bill for attending a pauper, Reg. 
*v. Bc!z.itn, 178 

8. An appeal againft a poor’s rate*muft 

be to the next feftions after the allow¬ 
ance of the rat;, Reg. u. St, Giles* 1 
Petit] 1 *, , 259 


SENTENCE. 

1. A prohibition may be granted after 

fen'enctr in all cafes where it appeals 
on the face of the proceedings 
that the court below had nojurildn-liou. 
Anonymous, 5 

4 . Tft the admiralty court it fha*l be in. 
tended, after fbmence, that they had 
juriidi&ion, zb.d c, nous. 

3. Wherever it appears on the face of 
the proceedings, that thefobjeci in. tt^r 

» was not within the jurildidtion of the 
inferior courts, a prohibition fhall go, 
although fentence below has bren pu- 
UOunced, tb.d. 5 nous 

4. Cafes referred to of prohibitirns af.er 

fentence, slid. 6 ,.ous. 

SERVANT. 

< * See Master end Servant. 
d 

SESSIONS OF THE I'hACi:. 

See JusTicrs, Orde is. 

t , The fefliens cannot comir’t a man for 
drfobeying an order of y ,*<**», but 
muft proceed on his recognizance, R>g. 

. Weft, y) 

2. Intfiftment may be found atfor 
t perjury and ban a try, Reg. -j. (Jut.u, 67 

But fee more on this fubjedi: 

ibid , noils . 


9. How far the ftfliensmay give relief In 
appeals from a pool’s rate, slid, ncits . 

10. An order of fefliors cfuafhed, beenufe 
too gcieial, Rg. v. WahUrjtwm, &<. 

280 

11. On an appeal to :he feffions, k the 

right of tithes co' e in queflion, the 
Court cannot priced in the caufe-, 

Rex *tt. Fit'Htfi, 320 

12. The Cilons cannot difchaige a con¬ 

flate and appoint a 'O'Jier, except on 
tlie negleil of the leu, JLx <v. Laftr- 

nine, * 380 

% 

:*r K T T L E M E N T S. 

*V OkDSRS OF Jr*-TTCt 5 , l*ooR, 
Kt:iu\ al. 

% 

1. Sett 1 ' T^ntWbfeto huftnnd and wife* 
leio.uudtr o u uu£C» itu >e .1 $,At(dtrivs 
*L. St 1 0 JL'J, US 

?. Tv 12.Ann.c. 18. f.;. It is enabled, that 
“ if any person «l<«t(cever ihall be an 
‘‘ apprentice, bound by indenture to 
“ ..,ivcertificated pcifon, and not after- 
“ w.iu’h having gained a legal fetile- 
4C mem in the paufh, fuch apprentice, 
9€ by virtue of fuch apprenticefhip.lhall 
“ not gain or be adjudged to have an/ 
14 fcttlemctit in fuch parifh by reafon of 
“ fuch apprenncefhip ; but every fuch 
“ apprentice (hall have his fettlemenx 
H in ftfclr parifh, as if he had not been 

•• feouwt 



Stable "op frRijifclPAL mAT ttaito, 

’ » > f r A j _ 


"hdtmi ftptmttfce to fuch ndtfcM as 
aforeftki,* .$/. Gifu's «©. Jf\yJ>rtd^e, 

205 

3- By «. Getj. 3. c. 101. no pcrfo 1 iha'I 
j*aio*iTtfttfe(Hent by deliver) and pub- 
li cation of notice, St. Alban'1 ns St. 
Bofolph's, • 206 n its. 

4 Defcefttof a copyhold ton cer ificate- 
"jnan give* him a fettlemeut, Rex <v 
Butcher patijb, 292 

5. in what c.\fe the abfence of a ferfant 
during part of the year will not pre¬ 
vent his gaining 4 kttlrnunt, R x ns. 
ljUpp* 341 

6* A ftrvant is fettled in the pi ifli in 
which th“ I rv te is periorn c , Cj ra» 
nseny *v, ft .sojourn, 3 4 5 

7, Renting an entire tenement, though 
in dilfwitnt parities will gi»n a it de¬ 
ment, Great Am v ill *c. <!>/. jA >'s t 

3I0 

8. A feivice un ler i hinny from Cl >fl- 

jju to n luha '// may be { int d to 
a fcrvite horn c mas to Cfoift- 

trcfSy under a lutceiliv I11 in » for a 
year, to pm a f (dement, Rf* 1 In - 
ls.*b ‘ ant .» oj A)h*o», hoi than pi ifsu(» 


S E V E R /i N 
See Tenani. 


C 


L. 


SHERIFFS,•SITLRlFF'sOFFIC, 
„ A ud fcHhkIFh’s COb’ivl 

See London. 


RS, 


I. Mifconduft of the (hci ff in ret jrrnng 
tht* jury, a ground tor 4 new t id. 
Anonymous , 1 

%, Sheriff cannot retake a prifoncr after 
a vgluncaiy tfcape, d 


la. 3 

3. If a fhen.l levy goods under a fieri 
fiauas , and before tale h s of cx ex¬ 
pire, yet the defendant cann it re¬ 
claim the good*?. Although tn ‘»1 «u iff 
died before the return of thw writ, for 
th*! defendant is completely diveftep of 
them by the levy, and the (h>nft, tho’ 
OUt of office, may fell them turnout a 
nsendstfons exponas ; or, if he will not, 
be compelled by a a if ring as 


directed to Gittb 

* mtkm> v i , 7 iirps 

4 If the (hdriff fixffer goods to be 
edp a fibre fauns lies a^ainft Dim ijMK 
he » out oi his office, sbid. 33 **//>• 

5. The (heriffis anlwerable for tne lAjf* 
con iua of his under-officer, AnenyX 

n.ousp * 49 

Q. An afticn lies againft a ferj^ant it 
mace for ari< fling a perfpn on procefs 
from the fh riff’s court in an a&ion pf 
debt on bond, if it appear that the 
boi d was m de out of the Juifdi&ipu 
of the ihcnft’a court, Lttttm <v < 

• • 5 ° 

7. A fheriff cmnot take advantage of 

ary tironeous proceedings, if he ful¬ 
ler an tft»ipc, ibid'. 

8. In an a<SV» n againff the fheriffs of Lon- 
a n for an < icape from 1 hl coup CBR, 

3 1 is fufhc.rnt to ihew, that the plain* 
tiff levied a plumt a^ainft the party, 
and that he was charged \ti cuffed y, 
juc vjon *v Humphreys, 69 

9 I he fhtriff is liable for the cfcapc of 

a prifonei committed to the gaoler* 
Rig ns. llel \yoed, to 

10 The fhrrff may biing an afllon 
for n (1,-pe againfl a prifoncr before 
he has paid n\c money, 135 nutn. 

11 If an) citizen of London , being fitly 
qu ilifi , ihould be duly elected hp4 
cnofen to If one of the fiiiriffs (fcjhe 
city ot Lrn Ion and county of Middle- 
Je \, and ffu uld iciufe to tdke upon hint ' 
the i id office (unleis he Ihould be dif- 
ch?rt r td bv oath as to the iniuffioiency 
of hi i ffate, not being worth ten the u<* 
(and peun's it the time of hit dl«0* 

t on), 'ii. fhould forfeit the fum of foitt 
hundud nounds to the mayor af>4 
u tnmon hy and citiz ns, to be feccU 
vertn b> attion of debt in any of tMo 
ioui s of record within the city of 
Lon JoMayor of London ns. Mat \!• ^ 
nxscA, 164 nctU% 

12 \Yhere any defendant fhall 

ed by the (henffa of London Of Sti 
/ex, by procefs iffuiftg out of 
of king's bench# and (hall g|«o 
ihenff a batl-^on^ b r bis appfiifaptef 

Mi . T 1 




A *A*L$ < 0 £,,X\W<&*+fr/jU 




? 

CHpNMpp jh 9f are 
in <h« river, and *he ^jfage 

for which they Wre Wrdwas pevcr 
performed, Ofman *v. Wells, 3 « 

S I G N I F I c A Jrr 

&* Excommunicato Ca *4 



Ihe day of thorettjmof ftt&b proccfs/och 

defendant ftuM tp#* 4 fP*** las far**?* 
after thdk returo to pyt in food bail 
at the fait of $he plaintiff in Tuck pro- 
cef»; and within that time all proceed¬ 
ings upon the bail-bond to ine Sheriff 
fhdtt ftay ; and in cafe of arreft of any 

* defendant in any other county of this 

kingdom,Jy procefs ifluingout cf Am SIGN MANUAL, 
court as afhretaid, luch defend mt (hall , t M 

have leave for fix days to put in good The attorney^gcneral, by Jtgn manual, 
bail affar the return of fuch procefs, wy co 1 lef» the plea of not guilty in 

Without any profecutiott whatfoever to high treafon, Reg* ns* LadyO^Uthorp, 

be m ail# in the mean time on tne bail- J14 

bond to the Sheriff, Anonjincu*, SLANDER. 

4U * 253 notis. See Spiritual Court* 

xu Bailiff# and (heriffs how punifhable r . , . , * 

3 far not returning of »nts, « U. 272 Aa „ , ° n frr , fl,n 1 d f' 0 “f * 0rds * AW * 

14. A roieue from the bailiff on a mtfne 
proctfs, tthile removing under a habeas 
tor pus, wtii not exude the fhenff, 

Crompton <u* Wat J, 347 

#5. An attachment lies againft an under- 
iheriff for not returning a writ. Make - 
/War ns* Dijon, 366 

tb. A IbenfF« officer cannot jufbfy tref- 

* pafs under a ca. fa on a judgment 
which was afterwards reveiled. By on 

FitUtps, 378 

if* 'Seealfo Rex ns* Franklin , 

f * 


35 $ 
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SHIPS. 


I* JUnfotri of fhips is a fpeues of falvage, 
* and rfc® owners are bound b) the con - 
trad Of the matter, Anonymous, 6 

a* Tb* captain of a captured veffel who 
randoms her at lea. and becomes a 
Jioflig*, may libel in the admiralty 
t^oUft againtt the ihip and cargo for 
payment qt the ranfom, ibid. 6 nous. 

jfct fhe skitter 22. Geo. 3. c. 23. 

An hypothecation bond given at land 
- by tht matter of a veflcl for neteiTtriei 
to fupply damage done by ftrels of 
Weather ut fea, is good, fohnfon ns* 
Skipping 30 

5. Stamen employed in thejiver Thames 

•> ih da outfit of a fiup ro^y fue in the 

adflraTty for their Vages, although 

x b difAgrecm^t but., ecu the 
?*» «. 


Hay<wio i and hts Wife, 

SOLDIERS, 

1. A fo'dicr in cuttody nn an excommuni¬ 

cato capiendo fliall be diichargcd. Ano¬ 
nymous ^ *91 

2. A perfon who inhtts into the army, 
after veidift agamil him, may be taken 
m execution, Mafcal v. Davyt, 234 

3. See alio Majon ns / oixfon, 232 

4. Finding an rble man any time after 

lifting fui^cienr to intitleto the benefit 
of the lifting a &, if the man continue 
in the lervict*, Anonymous, 233 

jSOUTH-SI?A* 

Conft|i£tion cf a covenant for transfer¬ 
ring houih-lea liock, Jeffry ns* Wood, 

SPECIAL BAIL, 

See Bail. 

SPECIAL IMPARLANCE. 

See Imparlance. 

SPECIAL VERDTCT. 
See Vbrdict. 

SPIRITUAL CQUBTt 

1. Mav proceed for calling a woman* 
“ brand)-nofi4 whore/* Anonymous, 

4 %* Wht? 


4 



kitt v&mi fAt vxrmms* 

* 


2, Wh6otfa can take' 

cognisance for fityibg to $ parfin, 
** You are ft /•(cal 5 a fcoondrel fel- 
•* low 5 and tftriJI Iwcftr any thing*'* 
Gouch, Mq*ton, 77 

3. Soft *lfo, Mujgrave i>. Bovrj, etted, 

• 77 


4. Tf A. cai! J?* baft 3rd* both 2 ?. and his 
mother may libel A in the fpintual 
court \ B. for the extrefi , and the 
mother for the implied wander* Mayp. 
Horfe, 117 


log dftrine fer*#*Hnd 

Out a fate ^tba bHbop* 

Vc- •/ ft?* 

1 a. The fpirUeal court may compel 
chapel wardens of a donative (o peg** 
form luch offit*, Gofile *u* Rtcbardfok** 

Art6 


13. A prohibition does not lie to the fpi- 
ritual court for refuting a jplea c propet 
to the junidi&ion, Anonymous, 41 1 


5. The fpiritovl court cannot entertain 

a libel for words refining on a par ton 
in his profetii n which do not impute 
to him any mifcondufl of fpintual cog* 
stizatfee, Clerk v. Price, 140 

6. A prohibition was granted on a libel 

for faying, •• He has no fenfe, is a 
** dunce and a blockhead. I won- 
€ * der the tufhop woj d I ly his 
“ han Is on fuc 1 a fellow * he dihrves 
* e to have his gown puiltd over his 
•* l irsbtciu c a parfon is not pu- 
mfhablc in the fpintuil court for 
being a knave or a blockhead more 
than anothtr man, C oXetcr v Pat Jons, 
c tei, *4* ,t0tli • 

7. Although the fpintu il court tnav com¬ 

pel church wirdens 10 deliver in tl eir 
accounts, yet th it comt cannot decide 
on tfit propriety of the, chaiges, Irman 
<v. Goulty, cite l, 145 mu. 

g.• If a defendant be acquitted 1 1 the 
temporal court on an inform itioi| for 
Jinking m the chuich, and is pi ^ced¬ 
ed againfton the i ime cauie ot alt on 
in the (pintail court for bia-vuling in 
tne church, he may plead tic former 
acquittal in bar, although they ire di- 
ftinlt offences, 6 /rwjer v. Lo±gm, 200 

9. Words refle<?Kng on a parfon are not 

cognizable m the fpintual court, un- 
iefs the imputation, if t-u^, woJd fub- 
jeft him to ecclcfiaitical cenfuic, Cl / L 
•v. Price, 208 

10. Prohibition to a libel in the fpintual 

loiift for leats m the church* Cl™ *v. 
JPtrti, 2 CfO 

1|. Whether tlie fpiritual court can pro- 
qgaini^ a qlergymao for^perfoim- 


STAGE, * 

By 10 Geo. z. c. 28. •• rto drama or 
** other entertainment of the ftage can 
'* be a&ed, until a true copy thereof 
has, under a penalty of fifty pound** 

** been previoufly fent to the lord 
“ chamberlain, who may prohibit the 
“ performance; and fuch penalty may 
" be recovered in a fummary way*’* 
&c. Reg v. Read, 142 not Is* 

st viurns in general. 

1. The want of a b II on the file is aided 

by the ilatute, Anonymous , 2 not is* 

2. When a ilatute oufta clergy, it U 
oufted only fo far, and in fuch cafeft* 
and to fuen perfons, as are txptctty 
Com t riled wnhw the ilatute; tot, tn 
fa >.0 em <vtt<c, et pnvilrgit cltricaUs^ 
iuch'll itutcs are conllrued literally and 
ItnCtly, Reg v . IPbtfiler 9 

3. Ihdidment will not lie, where a ftatute 

points out a particular remedy* Reg t* 
v. Uutjl, 149 

4. Wherever a Ilatute creates# new of¬ 

fence, and prefcribes a particular mode 
ot puniflung it, the method (a prefenb- 
ed, -and not the common*law method 
by indictment, muil be pur/ue4» . ff4y - 
ft/. Mat t ioit , cited, X40 

5. But where new-created offences arh 
only prohibited by a general prohibit 
tory cUuie m the Ilatute, an lndiflmeoi 
Will he, Rex v Robinjon, cited f + 

440 u*it. 

y 

6. Where an offence is puip&abte by #4 4 
indidiment at common law, and’i 

tute preienbet a particular remedy* 
cither the commOO Uw,or the pfirticalft* < 
L 1 4 remedy* 




* -‘V 

r fib 



' 4 


remedy, may t>* pur<W> at the option tW T** 

o/ the party, A 7 *<*. . Chid, W#M 

* 140 **/»« r ^* 4 



7. Wherever a ftatute prohibits the doing 
0/ anything, afcd» preicribea a particu¬ 
lar inode of proceeding agaioft the of- 

„ fender, that mode only mull be pur- 
fued, and*not the common.law me hod 
of indictment, Rtx i> * P*tfd.x,\ 3 c cited, 

1 7 + 

S. Statute of bankrupts pleaded ill, Hull 
•u, Holliday, 207 

9. The 29. Car. 2. ei^.f 7. extends only 
to fir angers, and w t to eattrs to a fine, 
Alt bum <v • Atigle^ta, 214 

ip, Reclariuon on *he ftatutes of Hue 
and Cry again# thw hu jan.d, /W* u. 
Flint, 323 


V. The st At ute 13 , & 4 w. 1 , c, 34 , 

&«*«<* o/u'tjipSi^b^hj-' 

i. If a mao comn^a rape, he 
judgment of life and member, jRtgdkls 
Wbfihr, % *7 

Bv this ftatixte every inqaifuioxl is tra- 
\crfrthi?* -d* aiymout, 4* 

VI, The statvtf 15. Edw. 1. c. 4- 
Citcd, kt^ v. Totdey et aU 246 

VII Th a statute 23. Edw. I. 4 

Conceiting tiefpafles in parks, .keg* to, 

Mjli, 


11. Tr.e error of making time and place 

parcel of the iffue, is, aided Lv tu- ll 1- 

tutes of jeofails. Cumber v. Wade, ^2 

* 

12. D fftrent rules of cnnl-u ng fljtntcs 
made m aid of the ct nirncn Lw, ftem 
fuch as fire made to uip f ort paiticular 
culfoms , Arthur *v Bt/u,! am, 161 

13. Where the ilitute is not ttuly fit 

forth, the indidimrnz lh«il be quufhtd, 
Reg. v. Htckettfigdl, 113 


VIII, The si a tut e 4. Edw. 3. 

Make*, a dujt rence between juitices of the 
pc icc . nd of oyer end te turner and 
c"jj delivery, 5 yjtmt 7 ". Wbitacrc* s 
Ctje , 67 


IX. 'I HE STATUTE 1 8. Ed\V. 3, C. 2 . 

Cited, Rex <v Car,er 9 370, 371 

% 

X. The *t atute 25. Ldw. 3 ; c. 13 

kited, Rig, u Smith, 97 nott*. 


PARTICULAR ST AI UTES. 

I. The statu re LL A * a Cl arte. 

\\ ho evtr again# the 1 uv i-n» r. ops 1 min, 
is an offender again# Lla^ku L* ait*. 
^ 2-1 

II*, T«f STATUTr 3. Ediv. 1 c. 20. 
J)e Malc/aitor 11us in 

Alters not within*this Hatute, Rig 
// bifilei, 2(3 

HI. The st^Yutl i jt Edw. |. 
ft. 2. c. x. 

Statute of W inton.—-hut and Cty. 

V - m l 

' ^JBlioti again# the hundred on this rtatut-. 
t Cooptr to. BafngfcU, 8 


XI. ) Vh ‘■TA'I ut l 28. Edw. 3. c. 11. 
Cj tJ, i r * Aajt'gfioke, y 

XI 2 Phi statute 31. Edw. 3,c, 11. 

Vv ‘ { ii dies inteftate, the ordinary 

ih J* dwpi.e tne next and moil lawful 

frit 1 Ja of the deceafed to adminifter 

his goods, Lrunker <v* Cooky 12| notiU 

1 # 

XIII. Th e sTAt u 1 e 34. Edw. 3. c. 1. 

Ju Ihces of peace, as fuch, have cogni- 
zircc vt barratj«y under the comroifficn 
or ti e peace by virtue of this aft, Reg. 
v. G um, 67 notjs, 

Cittd, Rex v. Carter, 37O, 37* 

XIV. Th^ sTATtin 36.^w. 3,c, |j, 
Ci'cd, Reg, to. Salty ami others, life 

XV. Th* 

* * t « 



XV. r.t aw»«-V- 4* «• *■• XXVI. V4gWn^ •?• «• 

Cued, 5 «««r «. ftrym**, *°* cited, H»Wfrt *•$&*' * ' ?>* 

XVI. T# e iwtVT* 20xEdw^ 4. c. 17. ' See alfo Sumner *'• Wirtymau,^ zof* 

Cited, # 2 * g^rd v. fFang/krJ, 4 * XXVII. The mTVTl J* ft % 

> ** • -o* u _ 6. , 

XVII. Ts* .tatbtb R»ch. , • EniQs 0 „ Weeping i, alehonfe 

Cited, ^ Richmond v. t without.a licenfc, J?<£. *»♦ Afar^* * 4 * 

lowi % ‘ l 2 35 


. XXVIII. The statute t. Rich. 3. 
XVXtf. The statute 15. Rich. a. <*,3. 


Aganjl Foreigners ufing Trades. 


167 


c. a 

Forcible Detainer . 

1. A juftice of peace cannot ftt a fine by Cited, Reg. 
virtue of th.s lUtute, Lay on's Cafe , 

47 

a. Where the juftice finds the forcible 
* detainer upon his own view, he rouft Cited, Rex <v. Carter, 

Immediately commit, and cannot ad- „ 

ioum the commitment, Anonymous, 52 XXX. The statute 2. Hen. 7. c. <!• 


XXIX. The statute 2. Rich. 3. 

c. 9. 

3 ?<fc S 7 « 


XIX. The st/tuie 6. Hen 4. 
c. 14, IS- 

Cited, Anonymous, io 7 


A man (hall lofe a real liberty by dom¬ 
ing falftly, Rex «o. Hull, 39* 

XXXI. The statute IK Hen. 8. 

c. c. 


XX. The statute 7. Htn, 4. c. 27. 

Cited, Smith <v. Bowen, • 232 

XXI. The statute 9. Hen 5 c 4. 

Cited, thid 233 

XXII. Tub STATUTE 8 lien 6 j:. 9. 

Of Forcible Entries. 

Makes all tnayore juftices of the * ace, 
Layton's Cafe » 47 

XXIU. Thb statutes Hen.6.c. 12. 

The Court will^mend any defeat in the 
onginal anting from the ip*fpnfion ot 
the clerk, At onymous, 2 

XXIV. The statute 8.Hen 6 c. 26. 

Makes all mayors juftices of the peace, 
Layton's Cafe, 47 

XXV. The statute xi. Hen. 6. c. 4. 

jUted, Sweat# T . WbtUttfs Cafe, 67 
v *1 ♦ • 


Where a mm dies inteftate, the ordilJBnr 
may commit admimftratkm to die wife 
or next t f km of the mteihtte, Or both* 

Bt unktr V. Cook ,, 1*6 StotUm 

XXXII. The statute af.Heii. 

c. 11. 

Before this atf, if goods fto&tt #*re fold 
in market overt by the felon, y<et there 
wa* to reihtution, although he w*f 
convicted ; but fince that it tiai^Ctt 
held other wile, Daullcr v.Hernng, 

Jif 

v t 

XXXIII. T?ie statute *3. Heh. 8. 

C. 9. 

It is never too late to move fqr a pro¬ 
hibition alter fentence, in Any cafe but 
one, and that is to the ecclefiafttad 
court, on this ftatute, where the Ml i* 
out of the dioccfe, v x £ 

XXXIV. Taf* $tatvts 

If after appearance the plaintiff’!»wav; 

1 





a TABtrtfir p* i*r c mv *wi* f*shk y, 

&3«d. he lh*fl p>y '«olU, Gvgi «, SLIT. Th* 4V. 


Simpjon. 


*77 


XXXV. ThI ItAtuti 25. Hen. 8. 

. 4 *• * 7 - 

•» • £)/* Prefer'Vtqg Game. 

# Ennm era# $• what is wild fowl. v. 

Hickmngill, 1 31 

* 

JfXXYI* The statute 2 5 . lien. 8. 

c. 13. 

Before t&is ftatute the eftate-tail was not 
forfeited hr treafu 1 ; but the ifiue 
might claim the eft Ate, notwuhlGnd 
ing the attamdei*of th<^donce, 6a ville 
v. SaAlle, 330 

XXXVII. The statute 27, Hen. 8* 

c. 10. 

Of Ufij. 

Cited* -Arthur t v. Bokcnbam, 

* 53 * * 54 * *55 
See alfo Abbot <v. Burton, 182 

XXXVIII. The statute 31. Hen 8. 

c. 13. 

J&xeatpted from tithes' all monafterics, 
college*, &c. which fliould comt to the 
lung by dillolution, or any other means, 
Hqfwoqd v. Barefoot, 238 

XXXIX* The stat u te 32.Hen. 8. 

c. 1. 

Statute of Wills. 

Gives * Jpssn powei to convey away his 
x lands at his will and pkafuie, Idle *v. 

C**i, 58 

Anonymous, 91, 92 

$W allb Arthur v. Bohnham, 149 

** * 

XL. Tat statute 32.Hen 8. c. 28. 

Enables perfons to make Irafcs for three 
pr twenty-one yeais, Hopwod 

W*** HO 

XLI^T^s^V^t.ute 32. Hen. 8. c.37. 
CjA Adorns *v. Htnk.be , 199 

j^ee tiffaHofiuoati v « Barefoot, 2 40 


Incorporates Varbers and fargtons into 
one company* &£. <v. Standfb, 110 

XUIT. Thb statute 34. He*. 8 . c. $. 

Gives powet to dilpofe of will, 

Jttbur v. Boktnham, *49 

XL 1 V. The statute j^EB^. c# 4 . 

1. .Whether a milliner is a trade within 
the reftraints of this aft, Anaqymous, 64 

2. Whether a barber furgeon be a trade 

within 11, Reg. *v . Standt/h , 116 

3. Ln<fts, “ That it fliali not be lawful 
“ to any ptrfon or per To ns to fet Up, 
* c occupy, ule or exercife any oraft, 
*• myihrv, or occupation notv nfed or 
“ Ov.( upied within the realm pf £*g-* 
•‘ laui or U'nhs, except he fhall have 
11 bttn brought up therein feven years 
*• at leall as an apprentice,** 

ibia. no not is 1 

4. A ftrge maker may be indifted on this 

aft kr uling the trade of a d)er, in 
dying his own forges, it be has not 
ferved as an apprentice to the trade, 
Reg x. Pitz t, 189 

3. Extends to covenant fervants, if in 
hufbandry* Reg. *v. Cecil* « 266 

6. Juftices could not formerly make an 

order on mis aft to pay fervants wages 
oid the oath of the tervant* ibid. 

7. IJitfie zr Geo. 2. c* 19* and 
Geo. 2* c. 1 x. f. 3. 

XL^l. The statute 13, Eliz. c. io* 

Cited, Hof wood «i>, Barrjoot, 258.240 

, > 

XLVI. The statute 18. Elia. c. 3. 

Regulates the conduft of juftices in cafes 
of baliardy, tttg. ns. Simmons, 13$ 

XLV 1 I. The statute 18. Ehz. c. 14. 

Will not help a bad original. Anonym 

kiotts, ' 4 

XLVIII. The statute 23,Eft*. d. u 

If an aftion be bought On this ftatu# 
thr$e weeks a£#i yet xf jodg- 

• ’ 


1 } lm 
$(ldm 



4 ***** 


nwt fee c4 for the year only, it is 

good, ^ tkd. 45 

' XLIX.'The statute *7* Elm. 

/* l8 ‘ 

Cited, Cfjgt/r on Baftngftcke, 9 

L. Thb statute 31. Elias c. it. 
Cited, Anonymous, 43 noiis. 

LI. The statute 39 Elias. c* •• 

Takes away clergy from thofe who break 
a houfc, and iteal above the value of 
live (hilling*, Reg. v. IVbiftltr , 26 


M peHjbp who, in kttfifitfluit 
" mg the peace, (hall, chance 
44 mu maniUwgbtcr, fo as 4 he Cdif 
44 mapfifpghter be npt committed wjl- 
44 lmgiy. Wilfully, and of purpofe# 
•• under pretext and colour of keepinV 
4t the peace,** Ay; v. df dt 

147 *«*#/• 

LV. The ctatut* 3. Jac. 1, c. 8* ^ 
Qf Jf'ri/j of Error. • 

1. When a writ of'error is brought on a 

judgment had upon a bonds# pay 
money, thei e fpetul bail opghc to be 
given, Anonymoui, * 4 t 

2. Cued, Bull <u. Clifton, 260 notify 

3. Error is no fupefedeas till bail pot 
in, Pitt v. Coney , 


LII. The statute 43. Elia. c 2. 

1. Cited, Reg. <v. St. GtleSs Par<Jb , 259 

2 . See alfo *Rex <u. Barlow, 403 

3. By f. 7. of this alt, 44 the father, and 

44 grandfather, and the mother and 
*« grandmother, and ,he ch.ld.en of ched R J Jt 
44 every pool, old, blind, lamt, and 6 ' 


LVI. The statute 7. Jac. I. c. 4. 
f. 4, and 9. 


“ impotent perfon, or other pufon 
not able to work, being of fufhcient 
** ability, (hall maimun every iuch 
44 poor perfon, accordirg to the rate 
" as (hall be affelied by the juiiiccs of 
44 the county at their gtneral quarter 
“ fefftons, on pain of f 01 lei ting t *wcnty 
41 JbiUtngs a month,” Reg. v. Vavifon, 

268 notes. 

4 It is the feffiocs only that can tax the 

T county, if the hundred is unable to \f- 
fdrd relief, Sf. Bene did <u. St. Peters, 
horwieb, 269 

LIII. The statute 1. Jac. x. c. j. 

An indiftmcnt for high treafon on this 
ftatute, Reg. <v. Lady Oglethorpe, 114 

LIV. The statute u Jac. c. 1, 9 * 
Statute of Stabbing. 

By this aft 44 every perfon who (hall ftab 
44 any perfon that hath not then any 
44 weapon drawn, or bath not then Juft 
*<■ (Iricken the patty which (hall fo ftab, 
44 although not done with malice aforc- 
“ thought, (hall bo adjudged guilty of 
44 wilful murderbut it is provided, 
<« tjiat this iba|l pot extend to any 


Soe alfo Rex v. ST allot. 


165 notis. 

' 4*S 

LVII. The statute 21. Jac. 16* 

Statute qf Limitations. 

x. Does not extend to funs in the fcdittf* 
ralty, or to the fpintual courts, Ane- 

nyrnous, $ 

z . Aftion of aflaolt and battery limited to 
four years by tins ilatutc, Btachmre <u m 
Ttddtrley, 38 




LVIII. The statute 12. 

c. 35. 

P oft-Office. 

Aftion on the cafe upon this ftatnjfe Lam 
and Others v. Cotton, ^» 

LIX. The statute 13. and 14* 
Car. 2. * 

Cited, Reg. *v. fPalderfham ., 13 c. ,, 28^ 

LX. The statute 17. €af.<a« 

Does not aid the death of eitfce# party 
kef ore the affixes, Falmouth 
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XXI. Tub statute %t. and 23.Car.2- 

c. 9. 

I. Give?full coA*, if the* judge certify a 
trefpafi to be voluntary and malicious, 
•^Butler *v. C dozens', 158 

W.here the freehold may come into 
qoeftion, there (hall be full colb, An- 
dtrfon */. Buckton , 303 

XXII. The statu tb 22. and z3.Car.2. 

• c. 10. 

Statute of D tjl rib uf tons. 

1. CstSd* Brunktr *v. J26 hotts, 

1 

Make* the next of ku. 1 « git es, Anb - 
bijhop of Cantef bury <vt U .lUt, 145 

XXIll.rHfc suruTb a2.a1.d23 Car.2. 

c 17. 

Affcflments fhall be as tvill on te¬ 
nements, occupiers of houits, (ho* % 
5rc. as upon the owners wntic no te * 
nams, Rex <v, Dobbins, 3 8 


XXIV, The statute 29. Car. 2. c. 3 

Statu*e of Frauds and Perjuries • 

2, Cited, Bujhel v. Bur land, 197 

jr. Enadts, that 4t all declarations of tii As 
♦» fhall bemanifefted by lor. c wrnii i», 
** figned by the party, or by his lull 
44 will in writino, or el(e be \oid ;” 
and 44 that trufts relulting by 1 nif. lica- 
UOn of law (hall be as if thi* ad had 
•* not been made,” 2*3 

y The 7th fe&ion of this ad e-vterds 
only to Jlrangets, and not to / at ties to 

the fine, 214 

•v 

LXV. The statute 29. Car. 2. c. 7. 
Cited* P untile tt, 114 


XXVJ.Th^ statu rt 1. Will.and M^ry, 


c. 21 


I. wKetjter articles exhibited a gain A a 
ol the peice under this ad, 
^cbaiging him with “ extortion, 

"jdfthfet he exuded and forced ftom (uch 
, jppCrfon more than nis juft tees,*’ ,ne 
*fhcte*Hty certain, *j/. cj ite 
FeOcOof Cumberland, 80 

The jre^nova! o f & clerk of the peace 


nnder this Ratine is Uf* * c^rvifliDity 
but an order; and the'articles'Stouft be 
exhibited in writing, Rix w* <Ucyd, and 
Rex v. £<ians. Bo noth . 

3. this ftatute it 19 enaded, ** That 
“ the euftos rotulorutn fhall from time 
*' to time, where the office* «lf clerk 
•• of the peace fh*U be void, nominate 
** and appoint one able and fufficieut 
“ perfon, refidin r in the county, 19 
“ execute th< f one by himielf or hit 
t“ (efficient deputy,and to take and re* 
“ ceive the fees, profits and perquifite* 
“ tbc r eof for Jo long time only as fuck 
“ clet k of the peace Jball nuell daman 
** bimftf in bis fmd iJfueV And 
•* t h a r if any cleik of the peace 
“ flirtll n.ifdemein htmfelfin the exe- 
“ tuiion of the ( ud office,#nd there- 
“ up' n a cor plaint and charge in 
• l wiinrg of (uch mtjdem-anor fhall he 
•* exhibited a^ainft him to the juAices 
“ m their general quarter lelnots, it 
may be. lawful for the (aid juftifes, 
“ or the major part of them, from 
“ tune *o tune, upon examination 
“ and due proof thereof, openly in 
“ then (iid general quarter feffions, to 
" (ufpend or dikharge him fiom the 
* la.d office,” 82 nous. 


I XVII. 1 FE STATUTE 2. Will. 3. C. 3. 

By this ftatute did refs is a fatisfaftion at 
to lent, but as to trefpafs it is only a 
S' 4 *** J 'Jl er<v ' Radowes, * 2 2 

t *. 

LXVIII. The statute 2. Will, and 
Mary, fell. 1. c. j* 

Cit(*d, Anonymous, 209 


LXlX. The statute 2. Will, and 
Mary, c. 8. f. 0 , 

All open ffreets,l mes, Sec . (hall be repair* 
ed, Sc c. at the coft ot the houlholders 
inhabitant* in fuch ffreet. Sec. and if 
unoccupied, by the owners and pro¬ 
prietors, Rcx*v, Dobbins, 317 


LXX. The statute 3. and 4. Will, 
and Mary, c, 40. 


1. Preamble, &c. cited, Reg% *u. Wbijller, 

* 

2 A perfon not having§1 qhfld pr children 

may 


V 
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mav gain a fettlemeut by fervice, with- 
out notice, Rex *v, Burchar, 2 9a 

LXXl. The statute 4. Will, and 

' Warj. 

Tenants (hall pay the land-tax, and de- 
duft it oat of their rent, llopwoo / <v. 
Barefoot, 240 

LXXil. The staiutt 7.W1II, c 3 * 

Allows Counfd in cafes of high-treafo'i, 
Reg, *u. Lord Gi tjfin, 16# 

LXXIII, Thp statute 7. and 8. 

Will. 3. c 6. f. 7. 


LXXVirr. The statute t. 

If a priToner efcape from a commitment 
under an order of chancery for hinder* 
ing the execution of a decree, he catioot 
l>e retaken on an efcape warrant under 
this ftatutc, Patne*s Cafe, 37^ ^ 

LXXlX Thf statute 2* Afta. <*• 4 

A pnfoner difeharged on this Vacate, ted 
afterwards rrrefLd for a debt of abort 
ont hundred pound*,due before the dif- 
charre, mutt find i r ecial ball, CrAgger 
V, GlO Ol\ , f & 

p 

LXXX Ti h. statutes 3. Ann. c. i6« 


No proceeding® pr judgment hid by 
vnrueof this aft (hill be removcJ, Vc 
uni els the title of the tithes come in 
queihon, Rex *v Furnjs, 320 

LXXIV. The statute 8. and 9 
Will. 3. c. 11. f. 4. 

The judge is bound under this ftuutc to 
certify that a trefpiis was wilful and 
malicious, in order tointule tut p! un¬ 
til! to his full colls, ButUr s.. Cozens, 

198 

LXXV. The statute 8 «nd 9. 

Will. 3. c 30. 

Cited, St, Giles 9 t *v. IPeybru'ge, 204 

LXXVI. The statvtl 9. and 10. 

® Will. 3. c. 11. 

A certificate perfon fliall not by any 
aft whatfoeter gun a legal fettlemyir, 
unltls he take a Icafe of a tenement 
worth ten pounds per annum, or exe¬ 
cute an annual office, Rex *v, Burclear , 

292 

LXXVII. The tatute 11. and 12. 

Will. 3. 

AH <f Refumpfton, 

I. Cited at length, Annrjly <v Dixon, 

104 

3. Whether the Irilh truftees authorized 
by this aft to enquire of the forfeited 
eftates had the folc power of jujgng 
what were forfeited cdates, and w^at 
not* ibid, i o | 


Cited, Buftotl v, Haynes, IJO 

LXXXI. Th* sta ruTE 3. and 4. Ann* 

c 9 7 * * 

1 l< IF any perfon accept a bill of **- 
“ change for ard in fausfaftlOO of any 
44 iorni r debt or fum of money for- 
“ mtilv due to him, it (halt be ac- 
•* cr unted and eib emed a Ml and 
" corr»i ! ctc pa> ment of fuch debt, if 
“ fuen perl n accepting of any fuch 
“ bill for h s debt do rot take Ins due 
44 courfc to oocain pa) ment of tU by 
44 endc ivourmg to get the £*<!)£ ac«* 
44 cfptcd and pud, and make hit pro- 
** tell, according to the direftions of 
44 the act t uher for non-atceputtce 
44 or non-pa) nunt,** ChoroidV, Smith, 

7E notes, 

2 A prormilory note to pay on account 

of his mother is not within tl& aft, 
Ga re* w. Link, J?z6 

LX vXII.Thf statu 1 b 4. Ann* a Kk 

1. 44 All (uu* *1 id aftioi s in thttcftlfrt of 
44 admiralt* , *or Tan cn*s wages, (baft 
44 be c< mmne d witMn fncygerfs uevt 
44 aftei the cat it of f ich fusts or actions 
44 lhall a i*. nr* and not after t Pro- 
“ vid^d n< vc\hJi(s that if Any per* 
44 fon o p ifjis intitled to fuch fpit 
“ or aftion, (h*tll t>e at the tittle it at* 
rf c-u s with n ate, a fane-covert, non 
44 eoTTp', minus, sropr loped, to b** 
“ > )I d fe , he (hail be to 

44 Imtg (uch aftwn wiChjp vk jrtam 
44 after his attaining age, 'tptajg, diC. 

44 unn> 



*A 


dir* ''tekttt&i&lLx.' m aT f ihfo; 


* covert* of Ann memory. At large, or 
•* returned from beyond feas, 

v 44 noth. 

2. M No dilatory plea (ball be received in 
r « any coart of record, unlefs the party 
c* “ -offering fuch plea do, by affidavit, 
44 prove the tiuth thereof, or (hew 
«• ionre probable matter to the Court 
•• to induce them to believe that the 
*• fad of fuch dilatory plea is true.** 
And it has been determined,that a plea 
in abatement for a mifnomer of the 
place of rrfidence in an inJiQment muft 
he verified; for that the 7th fedtion of 
the ibrtufe does not extend to the 1 xth, 
Rex m. Grainglr , cited* at 8 not is. 


LXXXllI. The statute 7. Ann. c. 26. 
Ched, Rex ns. Nichols and Radch]fe % 3£4 


LXXXIV. The siatu+e 3 . Ann. c. 14. 
Cited, Carr ns. Gojlington , 414 


LXXXV. The statutt 12. Ann. c. 16. 

f. i. 

Againfl Ufary, 

Gives a moiety of the forfeiture to him 
who will fue 44 by adtion of debt, bill, 
plaint, or information ;** and there¬ 
fore an indidment will rot lie, 
becaufe that mode of proceeding is not 
mentioned in the llatute, Reg. ns. Dye , 

17 \ notis. 


LXXXVI, The statute 11. Ann. c. xS* 

' f. 2. 

En'a&s, ** that if any perfpn whatfoever 
u (ball be an apprentice, bound by 
w indenture to any certificated perfon, 
^ 4 nd not afterwards having gained a 
M legal fettlement in the parifh, fuch 
** apprentice, by virtue of fuch ap- 
<' prenticefhip, (hall not gain or be 
** adjudged to have any fettlement in 
44 fuch pariih by reafon of fuch ap- 
^'^^redtrcefliip 3 but every fuch ap- 
M prentice (hall have his fettlement in 
** foch pariih, as if he had not been 
44 Iboand apprentice to fuch perfon as 
* *C 4 refcid, ,# 205 not is. 


* 


* 


LXXXVn.THa st ATtr^V^t. *4* 

Cutting down trees held not punilhahle, 
untefs done in the night. Risen* Pratt* 

v 40* 

LXXXVIII.The STATUTE 5*Geo. J.C.Tj. 
Cited, Wright ns. Canning , 414 

LXXXIX TfiE statute 6. Geo. x, c. 6* 

Conviftion for cutting down -t*eea con- 
* trary to this ftatote, ibid. 40a 

XC. The statute 4. Geo. t. c. 26. 
Cited, Reg. ns. Soley et al. 116 noth. 
Seealfo Dillingham ns. Gatcly , 237 noth. 

m 

XCI. The statute 6. Gee. 2. c. 3. 
Cited, Rig. ns. Simmons , 136 notes. 

XCII. THEsrATX 7 Ti 6 Geo. 2. c. 14. 
Cited, Reg. ns. Solry et a!. 116 not is. 

See alfo Dillingham ns. Gately , 237 notis. 

XC 1 IJ. The statute 10. Geo. 2. c. 28. 

Ena&s 44 That no drama or other enter- 
“ tainment of the ftage can be afted, 
M until a true copy thereof has, under 
44 a penalty of fifty pounds, been pre- 
44 vioufly lent to the lord chamberlain, 
44 who may prohibit the performance ; 
• 4 and luch penalty may be recovered 
41 m a fummary way, Sec." 142 notis . 

XCIV. The statute u. Geo. 2. c. 19. 

i. 1 9, 20. 

Ci^td, Jafter ns. Eadoisscs 9 2 2 

XCV. The statute 14. Geo. 2. c. 17. 

If a plaintiff do not go to trial according 
to the practice of the Court, the de¬ 
fendant may hare judgment as in cafe 
of a nonfuit. Rice ns. Wtlmer> 237 

XCVI. The statute 17. Geo. 2. c. 5. 
£ 31. and 33. 

Cited, Reg. ns. Apjley t 165 

XCVII. The statute 17. Gee. a. c. 38. 

f. 4. 

41 Any perfon aggrieved by any rate 
44 made for the relief of the poor, or 

** who 



